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DISTRICT  OF  MASSACHUSETTS,  TO  WIT: 

DUtrkt  Clerk'*  Qgloe. 
Be  It  remembered,  that  on  the  euriimmh  day  of  Nofvember,  A.D.  lSl7,aiid  in  the  rortf-«e- 


United  Stato,  for  the  Fint  Circuit.  Yol.  IL  Containing  the  Caaet  detemined  in  die  Dittriets  of 
New  Harapdiire,  Manachmeoi  and  Bfaode  Island,  in  the  yean  1814  and  1815.  By  John  (kdluon, 
CoonaeUor  at  Law. 

In  oooffannity  to  the  act  of  the  CongroM  of  the  United  States,  entitled  **  An  Aet  fix  the 
cneouragenicnt  of  learning,  ty  teooring  the  eopiei  of  maps,  ehartsand  booki,  to  the  authon  and 
prapneton  of  luch  oopiei,  during  the  times  therein  mentioned,*"  and  also  to  an  act,  esnitled 
^*  An  aet.  n^plemeirtary  to  an  aet,  entitled,  an  aet,  for  the  cnoooragenient  of  leanung,  by 
Kcuriog  UK  copies  of  maps,  charts  and  books,  ta  the  authors  and  ptwietow  of  such  comes, 
duiii^  the  times  thevein  mentioned  ;  and  extending  the  Heneflti  thercoT  to  the  arts  of  desiBB- 
ing,  engiaving  and  etching  histoiieai  and  other  prints.** 

]  JNO.  W«  DAVIS, 

Clerk  ff  the  Dittrkt  tf  2 
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ADVERTISEMENT. 


Most  of  the  questions,  which  are  agitated 
in  the  Courts  of  the  United  States,  are  re- 
mote from  an  J  of  the  ordinary  subjects  of 
discussion  in  other  tribunals.  They  foi*m  a 
new  and  distinct  branch  of  law,  connected 
with  some  of  our  most  important  rights  and 
interests. 

The  construction  of  the  federal  and  state 
constitutions,  of  treaties,  and  of  the  laws  regu- 
lating our  foreign  commerce ;  the  fixing  of 
the  boundary,  which  marks  the  division  of 
power  between  the  whole  confederacy,  and  its 
several  members  ;  the  limits  of  the  jurisdic- 
tion of  the  national  courts,  as  courts  of  com- 
mon law,  chancery,  admiralty  and  prize ;  in 
what  cases  this  jurisdiction  is  exclusive,  and 
in  what  concurrent  with  the  courts  of  the 
several  states ;  all  these  are  topics,  which 
must  long  continue  to  supply  cases  of  great 
legal  doubt,  the  decisions  upon  which  will 
form  a  body  of  public  law  of  the  United  States. 


iv  ADVERTISEMENT. 

The  revenue  laws  afford  another  claa§  of 
questions  of  ^eat  interest,  not  only  to  the 
citizen,  who  may  often  be  compelled  to  resort 
to  the  treasury  for  relief  from  penalties  in* 
curred  through  mistake  or  ignorance  ;  but 
to  the  numerous  officers,  who  are  appointed 
to  watch  over  the  execution  of  these  laws, 
and  to  whom  an  accurate  knowledge  of  the 
extent  of  their  powers  and  duties  is  in  the 
highest  degree  important. 

If  to  these  are  added  the  many  admiralty 
and  maritime  causes,  which  affect  the  inter- 
ests of  navigation  and  commereie  ;  the  large 
class  of  contracts  and  civil  injuries,  aar  well 
as  crimes  and  offences,  which  belong  to  this 
branch  of  the  jurisdiction  of  the  federal 
courts  ;  it  will  be  sufficiently  apparent,  that 
their  decrees  ought  not  to  be  confined  within 
the  walls,  where  they  are  pronounced.  Nor 
is  it  enough  to  publish  the  decisions  of  the 
Supreme  Court  only.  Those  of  the  Circuit 
Courts  are  final  in  by  far  the  greater  part  of 
the  cases,  that  are  brought  before  them.  In 
revising,  on  writs  of  error,  the  judgments  of 
the  District  Courts,  tliey  must  in  all  cases  de- 
cide in  the  last  resort,  with  the  single  excep- 
tion provided  by  the  sixth  section  of  the  Act 
of  1802,  ch.  31.     Numberless  questions  will 
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necessarily  arise  and  receive  their  determina* 
tion  in  these  courts,  especially  in  commercial 
districts  and  in  cases  relating  to  the  rerenue 
laws,  which  will  never  reach  the  Supreme 
Court.  Of  this  fact  abundant  proof  will  be 
found  in  the  ensuing  volume. 

These  considerations  will,  it  is  hoped,  be 
sufficient  to  excuse  the  addition  of  another  to 
those  numerous  volumes  of  Reports,  to  which, 
at  their  present  rate  of  increase,  the  "  mille 
plaustrorum  onus"  of  Hein^ccivs^msj  soon, 
without  a  very  extravagant  hyperbole,  be 
qiplie'd.  If  any  thing  may  be  anticipated 
from  the  favourable  reception  of  the  former 
volume,  that  now  offered,  containing  cases  not 
less  important  in  principle  or  useM  in  prac- 
tice, will  not  be  unacceptable  to  the^  pro- 
fession. 

In  stating  the  arguments  of  counsel,  the 
reporter  has  aspired  to  no  other  merit,  than 
that  of  being  brief,  accurate  and  perspicuous. 
He  alone  must,  in  general,  be  responsible  for 
the  language  employed.  Where  the  case 
appeared  to  possess  a  more  than  ordinary  de- 
gree of  importance,  the  arguments  have  been 
reported  in  a  more  extended  form.  All  the 
authorities  cited  have,  it  is  believed,  been  re- 

*  Preface  to  Viooiai. 
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tained,  and  the  references,  both  in  the  argn- 
ments  and  opinions,  have  been  carefully  com- 
pared with  the  books  referred  to.  Particidar 
care  has  been  taken  to  notice  and  preserve 
such  points  of  practice,  as  arose  incidentall j, 
and  were  not  of  sufficient  importance  to  call 
for  a  written  opinion. 

But,  whatever  care  and  diligence  may  have 
been  used,  the  reporter  is  conscious  of  many 
defects,  for  which  he  must  claim  the  indulg- 
ence of  the  profession. — ^At  the  period,  which 
closes  the  present  volume,  he  found  his 
other  engagements  incompatible  with  a  far- 
ther attention  to  the  duties  of  reporting.  The 
work  will  be  continued  by  a  gentleman,  whose 
qualifications  ensure  the  successfiil  perform- 
ance of  his  undertaking. 

Boston,  ISToy.  1817. 
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CIRCUIT  COURT  OP  THE  UNITED  STATES, 

•      MABSACHUSBTTSy  OCTOBER  TEBlfi  1818,  AT  BOnXHr* 
COsminiHd  flian  tlM  flm  ^olimaO 


;  Hm.  JOSEPH  STORT,  Aaodate  Juftaoe  of  the  Suprame  Court. 


CHm. 


JOH19  DAVIS,  Diftriet  Judfe. 


Tbb  Dispatcb  abd  cabcm>,  BABCBoiTt  Mastbb,  CooiiioeBy  &c. 
CI.AIMABT8. 

Ib  cum  of  jonit  capture  by  priTateen,  they  ihure  b  praportkn  to  the  munber  of 
meo  oomponog  their  reipeetiTe  crewi. 

STORYj  J.  The  brig  Despatch  and  cargo  were  cap- 
tured by  the  priyateer  Castigator  in  company  with  the  pri- 
▼ateer  Fame^  and,  upon  the  whole  evidence  in  the  cause,  it 
appears  to  be  a  clear  case  of  joint  capture. 

Bj  consent  of  the  parties,  a  decree  pro  formd  in  favour 
€»f  the  captors  has  been  rendered  against  the  claimants, 
upon  which  an  appeal  is  to  be  interposed,  and  the  only 
question,  remaining  for  the  consideration  of  the  Court,  is 
the  relative  proportion,  in  which  the  privateers  shall  re- 
Bpectiveiy  share. 

The  Castigator  had  one  gun  of  6  lbs.  and  19  men,  and 
the  Fame  two  guns  of  4  lbs.  and  18  men. 

As  between  public  ships  of  the  United  States  this  point  is 
Battled  by  the  7th  article  of  the  rules  for  the  distribution  of 
prizes,  in  the  act  of  April  23d,  1800,  (5  vol.  U.  S.  laws,  108,) 
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Despatefa  and  X^Brgo. 


which  provides,  that  in  ca^es  of  joint  capture,  the  captur- 
ing ships  shall  share  **  according  to  the  number  of  men  and 
guns  on  board  each  ship  in  sight."  But  as  to  private  arm- 
ed ships,  no  regulation  has  been,  adopted,  and  of  course  the 
distribution  must  be  governed  by  the  general  rules  of  the 
prize  jurisdiction. 

Upon  general  principles,  it  would  seem  reasonable,  in 
cases  of  joint  capture,  that  the  distribution  should  be  made 
according  to  the  relative  strength  of  the  capturing  ships. 
In  that  proportion  the  intimidation  of  the  enemj,  which 
would  lead  to  a  surrender,  would  ordinarily  be  supposed  to 
exist,  where  no  battle  should  be  actuallj  fought ;  and  in 
cases  of  actual  battle,  the  degree  of  injury  done  to  the  ene- 
my would  be  estimated  in  the  same  manner.  And,  in  a 
middle  class  of  cases,  where  one  ship  was  actually  engag- 
ed, and  the  other  only  in  general  cooperation,  the  ultimate 
surrender  might  be  well  attributed,  as  much  to  the  de- 
spair of  escape  from  the  combined  force,  as  the  immediate 
injury  from  the  engaging  force.  And,  in(jeed,  to  attempt  a 
discrimination  founded  upon  different  degrees  of  exertion, 
would  be  very  difficult,  if  not  wholly  impossible,  in  prac- 
tice. Bynkershoek^  therefore,  and  he  alone  is  a  great  au- 
thority, lays  down  the  rule,  that  the  parties  shall,  in  joint  cap- 
tures, share  in  proportion  to  their  respective  strength.*  And 
this  I  apprehend  to  be  the  rule  adopted  in  the  Prize  Courts  of 
England BLiid  France;  and  perhaps  it  forms  the  basis  of  the 
distribution  among  the  other  maritime  powers  of  Europe.^ 

In  the  manner  of  estimating  the  relative  strength  a  great 
diversity  of  regulation  exists.  Valin  in  his  treatise  of 
prizes,^ states  that  in  France  the  mode  varies  in  three  classes  of 


>  Bynk,  Q.  Pub.  Juris :  ekap  18.  PerDup.  164. 
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OCTOBER  TERM,  1813. 


Dmff^Lekand  Gaifo. 


cases  of  joint  capture.  1 ,  Between  a  public  ship  and  a  priTa- 
teer,  the  distribution  is  in  proportion  to  the  number  of  cfinnon. 
2,  Between  privateers,  in  proportion  to  the  force  and  equip- 
ments, the  number  and  the  caliber  of  the  cannon  of  the  respec- 
tive ships ;  and  the  estimate  in  this  case,  depending  upon  such 
heterogeneous  and  complex  combinations,  is  reduced  to  an 
unity  of  denomination  by  an  arbitrary  valuation  of  the  compo- 
nent parts.  3,  Between  public  ships,  in  proportion  to  the  num- 
ber and  caliber  of  their  respective  batteries  of  cannon. 

Id  England^  as  between  public  ships,  cases  of  joint  cap- 
ture do  not  presept  any  difficulty  in  the  distribution.  By 
Ae  King's  proclamation,  the  whole  property  is  shared  by 
all  the  officers  and  crews  of  the  capturing  ships  according 
to  certain  fixed  proportions,  in  which  all  the  officers  of 
equal  rank  obtain  an  equal  share.  For  instance,  the  cap- 
tain of  the  capturing  ship  is  entitled  to  three  eighths  of  the 
prise,  and  in  joint  captures,  the  same  three  eighths  are  distri- 
buted equally  among  all  the  officers  of  that  rank.* 

As  to  privateers,  no  statute  regulation  exists,  and  there- 
fore their  claims  are  settled  by  the  general  law  of  relative 
strength.  This  relative  strength  is  to  be  measured,  as  has 
been  settled  by  solemn  adjudications  at  the  cockpit  and  in 
the  King's  Bench,  by  the  number  of  men  on  board  each 
ship.'  This  rule  has  the  advantage  of  great  practical  simpli* 
city  and  general  equity.  It  seems  bottomed  on  the  soundest 
sense,  and  places  the  relative  force  in  the  power  and  activity 
of  animated  beings,  in  which  it  must  always  ultimately  reside, 
rather  than  in  the  mere  instruments,  which  without  such 
power  and  activity  would  be  useless  and  unavailing. 

I  consider  this  rule  of  the  Admiralty,  as  decisive  of  the 
present  claims,  and  I  accordingly  adjudge  and  decree,  that 
the  privateer  CaaHgator  shall  he  entitled  to  19-37th  parts, 

*  2  Rob.  Afp9.  No.  9.        ^  jRofrerTt  vt.  HartUy,  Doug.  311. 
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and  (he  privateer  Fanu  (o  18-37th  parts  of  the  property 
subject  to  coDdemnatioDy  to  be  distributed  among  the 
officers,  crews  and  ovrners^  of  said  piivateerst  r^pectively^ 
according  to  law. 

mUiamt  for  the  Cattigator, 

Cummingt  and  Sfrague  for  the  Joint  eaptort, 


Boat  Eliba  avd  CAaoo,  WiLeoir,  IffoLaa,  te.  CLAiMAirTt. 

A  **  foreiga  port  or  place,*'  within  the  amuuncorihe  littectaoa  of  the  set  oT  6th  of 

July  1812,  chap.  129,  it  a  port  or  place  withiD  the  wrereigD^  of  a  foreign 

nation. 
The  6tb  leetioo  of  the  ooantinc  act,  of  Fehroary  1798,  chap.  8,  loflieti  a  forfeitnre  of 

the  ship  .and  cargo  ooly  in  catei  of  onregiftered  veveli,  found  with  foreign 

goods  on  board,  io  the  coasting  trade,  and  not  of  veMob  Uoented  Cor    the 

finh^rin. 
If  a  vernpl  lieeosed  for  the  fisheries  be  engaged  in  an  illegal  tralBc,  the  it  forfeited 

onder  the  32d  feetimi  of  the  coasting  act. 
If  (he  claimant  does  not  shew  a  good  title  to  the  property,  it  will  not  be  restored  to 

him,  althougo  it  is  not  coademned  as  forfeited.     Bat  it  will  be  retained  in  the 

registry  until  the  real  owner  appears  and  prove*  his  title, 
in  such  a  case,  if  the  property  has  been  engaged  in  a  trade  with  the  enemy,  the 

United  iitates  may  proceed  agauift  it,  as  priie  of  war. 

8TORY9  J.  The  boat  Elisa  and  cargo  were  seized 
by  the  Revenue  Cuiier^  belonging  to  the  district  of  Boston 
and  Ckarlestown^  on  or  about  the  29th  daj  of  September, 
1813,  for  an  alleged  forfeiture  under  the  laws  of  the  United 
States*  The  information  propounded  in  the  cause  contains 
three  counts,  1st,  for  ap  alleged  departure  of  the  vessel 
from  Boston  bound  to  some  foreign  port  or  place  without 
baying  given  the  bonds  required  by  the  act  of  the  6th  of 
July,  1812,  chap.  129,  section  I. — ^2d,  for  the  vessePs  having 
on  board  goods  of  foreign  growth  and  manufacture,  and  being 
fouod  trading  between  different  places  in  the  district  afore* 
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said,  without  being  enrolled  and  licensed  therefor,  contrary 
to  the  6th  section  of  the  act  of  ISth  February,  1 793,  chap.  8, 
regulating  the  coasting  trade  and  fitheries.^-dd,  for  the  said 
Tesael's  being  emplojed  in  a  trade,  other  than  (he  fisheries, 
for  which  she  was  licensed,  contrary  to  the  32d  section  of  the 
act  last  mentioned. 

From  the  OTidence  in  the  cause  it  appears,  that  the  Elisa 
is  a  vessel  of  20  tons  burthen  and  upwards,  and  regularly 
licensed  for  the  fisheries.  On  or  about  the  28(h  of  August 
last  past,  Wilson^  the  owner  and  claimant  of  the  JSIua,  was 
applied  to,  and  contracted  with  Mr.  Woodward^  as  agent 
for  the  claimant,  Mr.  Inglee^  to  take  on  board  two  cases  of 
wine,  one  box  of  bottled  cider,  one  box  of  cigars,  and  some 
other  articles  of  proTisions,  which  had  been  previously  pur- 
chased  by  Mr.  Woodward  for  the  account  of  Mr.  Inglee, 
and  to  transport  the  same  to  a  schooner,  which  would  (as 
was  alleged)  appear  in  Boston  Bay^  at  a  few  leagues  from 
land.  The  schooner  was  described  to  be  a  large  black 
schooner,  with  a  white  signal  at  her  foretopmast  head. 
Wilson  was  to  be  allowed  {10  for  every  day,  not  exceeding 
five  days,  during  which  he  should  be  employed  in  cruising, 
in  order  to  find  said  schooner,  and  for  every  day  exceeding 
five  days,  he  was  to  be  allowed  $  7,  and  if  the  schooner  was 
not  found  within  ten  or  twelve  days,  he  was  at  liberty  to  return 
with  the  goods.  It  is  stated  to  have  been  represented  to 
WiUon^  that  the  employment,  in  which  he  was  then  engaged, 
was  not  illegal.  But  the  fact  candot  be  material,  as  it  forms 
DO  justification  for  any  actual  violation  of  law. 

On  the  pext  day,  the  Elisa  was  boarded  on  the  high  seas, 
€»ir  the  west  end  of  Long  island^  by  the  Revenue  Cutter^ 
and  upon  search  and  examination  was  seized.  Sundry  let- 
ters were  found  on  board,  two  of  which  were  without  signa-r 
tore,  and  one  partly  written  in  cipher,  and  in  enigmatical 
language. 
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Tbe  claimants  attempt  to  justify  themsekes  in  this  en- 
terprise^  by  alleging  that  the  proviaiona  were  designed  for  a 
Swedish  ship»  which  was  expected  in  Boston  Bay^  and 
were  purchased  at  the  special  request  of  tbe  captain  of  that 
ship  by  Mr.  Inglu^  who  is  his  friend  and  agent.  And 
in  confirmation,  a  letter  is  produced  by  Mr.  Inglee^  pur- 
porting to  be  signed  by  **  P.  Stromberg^**  and  dated  *'  at 
Eastern  Potty  16th  August,  1813,'*  which  Mr.  li^ltt  alleges 
was  delivered  to  him  in  the  street  by  an  unknown  person, 
and  that  "  P.  Slromberg**  is  a  Swede  well  known  to  him» 
as  the  writer  of  the  letter.  The  first  clause  in  the  letter  is, 
*^  I  sail  in  five  or  six  days  from  this,  bound  to  a  southern 

port,  in  the  Swedish  schooner "  and  the  writer  then 

proceeds  to  state,  that  he  has  passengers  on  board  and 
wishes  the  wine,  &c.  to  be  procured  for  him.  On  this 
letter  I  cannot  but  remark,  that  it  is  not  strictly  evidence  in 
the  cause*  There  is  not  a  shadow  of  evidence,  independ-' 
ent  of  Mr.  Inglee^a  aflSdavit,  to  shew  its  authenticity,  and 
he  is  not  competent  in  this  case  to  prove  it.  I  confess  my- 
self not  much  better  satisfied  on  examining  the  contents  of 
the  letter.  It  carries  upon  its  face  the  most  evident  marks 
of  being  merely  colourable.  It  states  no  port  from  whence 
written,  and  no  vessel,  which  the  party  commands*  The 
directions  ave  such,  as  would  very  properly  apply  to  a  case, 
where  a  fraudulent  or  inimical  traffic  was  intended.  If  such 
a  vessel  so  commanded  were  in  any  eastern  port,  why  has 
there  been  no  proof  of  the  fact  ?  If  she  was  bound  to  some 
southern  port,  why  is  her  arrival  not  shewn  ?  If  there  was 
a  Swedish  vessel  really  bound  to  a  southern  port,  why 
should  wine  be  ordered  at  Boston  ?  If  a  supply  were  neces- 
sary for  the  ultimate  voyage,  why  should  it  not  be  purchased 
at  the  southern  port  of  destination  ?  We  all  know,  that  wines 
are  common  in  almost  all  the  principal  ports  of  our  country ; 
and  I  should  be  glad  to  know,  why  they  might  not  ha^e 
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purchased  at  **  the  easterD  port''  where  the  vessel  is 
supposed  to  have  been.  The  mysterious  letters  found 
00  board  evideotlj  point  to  other  transactions,  than  such 
as  bnocence  would  authorize.  Thej  connect  themselves 
with  the  other  circumstances  of  the  case,  and  throw 
over  it  a  load  of  suspicion,  from  which  no  ingenuity  of 
counsel  can  relieve  it.  I  have  no  hesitation  in  declare 
iDg  my  perfect  conviction,  that  the  whole  of  this  trans- 
action was  founded  in  an  illegal  contract,  and  if  this  had 
been  a  process  on  the  prize  side  of  the  Court,  I  should 
have  felt  oo  difficulty  in  applying  the  penalty  of  confisca- 
tion for  trade  with  the  public  enemy. 

Under  this  view  of  the  facts,  it  remains  for  me  to  con- 
sider, how  far  they  shcfw  any  infraction  of  the  municipal 
hws  of  the  United  States. 

It  has  been  contended,  on  the  part  of  the  United  States^ 
that  the  case  comes  within  the  prohibitions  of  the  first  sec- 
tion of  the  act  of  the  6th  of  July,  1812,  chap.  129.  That 
section  provides,  in  substance,  that  if  any  vessel,  owned  in 
whole,  or  in  part,  by  a  citizen  of  the  United  States^  shall 
depart  from  any  port  of  the  United  States^  **  for  any  for- 
eign port  or  place,"  without  giving  the  bond  prescribed  in 
the  same  section,  the  vessel  and  cargo  shall  be  forfeited. 

And  it  is  urged,  that  the  being  bound  to  the  high  seas, 
without  the  jurisdictional  limits  of  the  United  States^  is 
being  bound  *<  to  a  foreign  place''  within  the  meaning  of  the 
statute.  I  consider  this  construction  utterly  untenable  on 
principle  and  authority.  It  is  clear  to  my  mind,  that  a 
'*  foreign  port  or  place,"  in  the  statute,  means  a  port  or 
pkce  exclusively  within  the  sovereignty  of  a  foreign  na- 
tion. Such  has  been  the  construction  of  the  same  words 
b  the  3d  section  of  the  act  of  the  9th  of  January,  1808, 
chap.  8,  by  the  Supreme  Court  of  the  United  States. 
Such  has  been  the  uniform  constrnction  in  the  District 
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and  Circuit  Courts  of  this  Circuity  in  cases  where  words 
of  ft  similar  import  have  been  drawn  into  controversy  :  and 
I  shall  therefore  content  mjself  with  a  bare  expression  of 
my  opinion  on  this  point,  without  entering  into  the  reasons, 
which  cogently  press  it  upon  me.  The  first  count  most 
therefore  be  abandoned* 

The  validity  of  the  second  count  depends  on  the  true 
construction  of  6lh  section  of  the  coasting  act  of  18th  Feb- 
ruary,  1793,  chap.  8.  That  section  provides,  in  substance, 
that  every  unregistered  ship  or  vessel,  of  20  tons  and  up- 
wards, found  engaged  in  the  coasting  trade  or  fisheries 
without  being  duly  enrolled  and  licensed,  if  in  ballast  or  la- 
den with  goods  of  domestic  growth  or  manufacture,  (dis- 
tilled spirits  excepted,)  should  pay  the  fees  and  tonnage  of 
foreign  vessels,  and  if  having  on  board  goods  of  foreign 
growth  or  manufacture,  or  distilled  spirits,  the  ship  and 
cargo  should  be  forfeited.  It  is  contended,  that  the  true 
meaning  of  this  section  is,  that  every  vessel  not  having  a 
license  for  the  employment,  in  which  she  is  engaged,  is  for- 
feited, if  she  has  foreign  goods  on  board,  although  she  has 
been  enrolled  and  licensed  for  another  employment  under 
the  act.  I  cannot  accede  to  this  construction.  On  the 
contrary,  I  think,  that  the  language  and  the  intent  of  the 
section  may  be  satisfied  by  confining  the  forfeiture  to  un- 
registered vessels,  found  with  foreign  goods  on  board,  in  the 
coasting  trade  or  in  the  fisheries,  without  enrolment  and 
license  for  either  employment.  I  am  the  more  confirmed 
in  this  view  by  the  language  of  the  3*2d  section  of  the  same 
act,  which  imposes  a  forfeiture  for  the  identical  offence  sop- 
posed  in  the  argument  to  be  cousprehended  in  the  6th  nec^ 
tion.  Unless  the  conclusion  were  unavoidable,  I  should 
not  incline  to  presume  a  legislative  intent  twice  in  the  same 
statute  to  enact  a  penalty  for  the  same  offence.  This  is 
not  the  only  difficulty.    Upon  the  construction  urged  in  be- 
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balf  oC  the  United  Staies,  if  a  veiisel  licensed  for  the  fishe- 
ries were  found  enpged  in  the  coasting  trade,  or  a  Teasel 
licensed  for  the  coasting  trade  were  found  engaged  in  the 
fisheries,  wiih  domestic  goods  only  on  board,  such  vessel 
woirid,  under  the  6th  section,  be  considered  as  incurring  no 
penalty,  and  as  merely  subjecting  herself  to  pay  the  feet 
and  tonnage  of  ^foreign  vessel.  It  is  clear,  however,  that 
such  an  employment  would  be  a  gross  violation  of  her 
license,  and,  under  the  32d  section  of  the  act,  would  subject 
her  to  forfeiture  and  condemnation.  Now  it  seems  to  me 
difficult  to  maintain  that  construction  of  a  statute  to  be  a 
sound  one,  which  punishes  in  one  section,  what  in  another 
section  it  does  not  deem  unlawful  ;  that  it  should  provide 
for  the  payment  of  fees  and  tonnage,  as  of  a  foreign  vessel, 
where  it  sweeps  the  whole  property  from  the  owner  upon 
the  ground  of  illegal  traffic.  I  am  therefore  satisfied,  that 
the  construction  of  the  6th  section,  urged  by  the  Untied 
SiaieSf  ought  not  to  prevail. 

It  may  not,  however,  be  absolutely  necessary  to  decide 
this  point,  because,  if  the  case  fall  within  the  prohibitions 
of  the  32d  section  of  the  same  act,  the  forfeiture  will  reach 
the  vessel ;  and  the  cargo,  under  either  section,  must 
share  the  same  (ate,  unless  saved  by  the  redeeming  proviso 
of  the  33d  section  of  the  same  act. 

I  come  therefore  to  the  third  count,  founded  on  the  32d 
section.  And  in  my  judgment  it  is  fully  supported  by  the 
evidence.  It  is  clear,  that  the  Elisa  was  employed  in  a  trade, 
other  than  that  for  which  she  was  licensed.  She  was  licensed 
for  the  fisheries,  and  she  was  employed  in  the  transportation 
of  merchandise  for  hire.  This  was  a  traflSc  or  business  whol- 
ly beside  the  nature  and  object  of  her  license.  It  was  a 
'*  trade''  in  the  sense,  in  which  that  term  is  used  in  the 
statute,  as  equivalent  to  employment  or  business. 

VOL.   II.  2 
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It  has  b«eo  argued,  that  the  great  object  of  the  atatute 
waa,  to  protect  the  revenue,  and  thcirefore,  that  no  trade  is 
within  the  prohibitioo,  except  a  trade  in  fraud  of  the  reve- 
nue. Againtt  this  conatructioa  the  iangaage  of  the  aectioo 
OMy  be  strongly  urged,  which  makes  no  such  excepfioni 
and  where  none  is  made  by  the  legislature,  I  am  not  boU 
enough  to  create  one.  But  this  distinction  has  been  directp 
ly  overruled  by  the  Supreme  Court  in  a  recent  decision*' 
And  it  may  therefore  be  considered  as  the  settled  laWy 
that  the  forfeiture  attaches  in  every  case  of  a  trade,  of 
whatever  nature  and  with  whatever  object,  which  is  not 
expressly  authorized  by  the  tenor  of  the  license. 

As  to  the  intentions  of  Mr.  WiUon  in  engagbg  in  this 
transaction,  if  they  were  perfectly  innocent,  as  he  has  en* 
deavoured  to  prove,  I  sincerely  regret  the  unfortunate  pre- 
dicament in  which  he  has  placed  himself.  Still,  this  in« 
nocence  of  intention  can  afford  no  protection  against  fbe 
penalty  imposed  for  a  breach  of  the  act.  If  a  law  be  acta- 
ally  violated,  it  is  immaterial,  whether  the  otkoee  be  by 
wilfulness  or  negligence,  by  deliberation  or  by  mistake.  In 
either  case  the  court  is  bound  to  enforce  the  rigour  of  the 
law,  and  leave  to  another  tribunal  the  more  benignant 
prerogative  of  mercy,  in  cases  where  it' ought  to  be  be- 
stowed. 

I  feel  myself  bound,  therefbre,  to  condemn  the  vessel 
and  her  appurtenances,  as  forfeited. 

As  to  the  wine  and  other  articles  on  board,  claimed  by 
Mr.  If^lety  as  his  own  property,  as  they  do  not  appear  to 
bave  belonged  to  the  master,  owner, or  mariners  of  the£{tjra, 
they  are  saved  from  forfeiture^  by  the  proviso  of  the  33d 
section  of  the  act,  if  they  are  not  liable  to  duty ^  or  the  duty 
on  them  has  been  actually  paid  or  secured.  Such  is  the  con- 
struction given  to  this  proviso  by  the  Supreme  Court.'    As 

1  Tlu  United  States  vs.  Sloop  AcUve^  7.  Cnsncft,  100. 
'  UtiUed  SUOet  vs.  Sloop  AcHve. 
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to  the  wiDe,  having  been  purchased  in  the  open  market,  a  pre- 
«amption  pf  Hs  fair  and  regular  importation  does,  under  the 
circumstances  of  this  case,  certaini  j  arise.  The  other  arti* 
€les,  being  of  dotnestic  produce,  are  exempted  from  duty. 

I  cannot  hoirevef  restore  these  articles  to  Mr.  Inghu 
He  chims  them,  as  his  birn  property,  but  upon  his  own 
sdiewing  they  are  the  property,  and  were  purchased  witk 
the  funds,  of  another  person.  Who  that  person  is,  I  wiH 
not  flow  undertake  to  decide.  It  is  sufficient  that  Mr. 
IngUe  has  no  claim.  As  the  cause  affords  very  strong  pre* 
tomptions,  that  these  articles  actually  belonged  to,  or  were 
dealiaed  for  the  use  of,  the  public  enemy,  I  shall  order 
the  proceeds  to  be  brought  Into  court,  and  deposited  in  the 
registry,  there  to  remain  until  the  real  owner  shall  appear 
and  prove  his  right,  or  the  United  States  shall  choose  to 
interpose  a  claim  for  the  property  as  prize  of  war. 

Lest  this  decision  should  be  misunderstood,  I  would 
add,  that  it  is  only  in  cases,  where  the  constat  of  property 
m  the  claimant  is  rebutted  in  the  evidence,  that  I  should 
feel  at  hberty  to  retain  the  proceeds  in  court.  * 

Vend  condemned, 

^  Tide  the  JquUa.  1  Rob.  37,  41. 


Ex  PASTB,  NCWM AV. 

As  alka  uiewy  cmiot  bepennitted  to  make  the  dcdantieii  refnlred  bj  law  pre* 
paratory  to  tbe  naturalitatioa  oT  aUeu. 

J.  T.  Austin,  in  l^ehalf  of  Newman^  who  is  an  alien 
enemy,  moved  the  court  to  permit  him  to  file  his  declara- 
tion, preparatory  to  naturalization^  according  to  the  act  of 
14th^of  April,  1802,  chap.  38. 
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- 

Ei  parte,  Newann. 


STORYj  J*  The  petitiooer  is  an  alien  enemy,  and 
therefore  has  no  legal  standing  in  coort  to  acquire  even  in- 
choate rights.  We  have  so  held  on  a  former  application. 
The  act  of  Congreaa  of  30tfa  of  Jdy,  16*3,  chap.  IS5,  on 
which  this  motion  is  foanded,  does  not  apply.  That  act 
•nablea  persons,  who  before  the  war  had  made  the  prepara- 
tory declaration,  to  become  citisens  in  the  same  manner  as 
if  war  had  not  intervened.  But  it  confers  no  privileges  on 
other  persons.  The  petitioner,  therefore,  cannot  exempt 
himself  from  the  general  disability. 

DAVIB»  District  Judge,  concurred. 


CIBOUIT  COITET  OP  THE  UNITED  STATES, 

t 
KHaDB  ULAND,  HOTSMBBB  TBEM,  1813,  AT  rKOriDKllCK. 


1  Hob.  lOSEf  H  8T0R7,  Anodate  Juitiee  of  the  Snprene  Court. 
\  Hoo.  DAVID  HOWELL,  Butrict  Jadge. 


Etahs  Vi.  PoTTIft. 

Afcdoritboaodtofoodbithaiid  mtonable  diligenee.    He  caimot  pledge  the  , 
fnftwty  of  hif  prindpftl  for  his  own  debtt ;  bat  he  may  for  the  paymeot  of  the 
I  OB  the  fpeofle  foodi. 


Amu II P8 IT  for  breach  of  orders,  against  the  defendant, 
who  was  master  and  also  consignee  of  an  adventure  of  the 
plaintiff  pot  on  board  the  ship  Robinson  Poiterf  on  a 
Tojage  from  Philadelphia  to  Archangel  and  back  to  (be 
UnUei  Staits. 

The  controversy,  at  the  trial,  tarned  principally  on  mat- 
ten  of  fact,  as  to  the  correctness  of  the  conduct  of  the 
defendant,  under  ail  the  circumstances. 

STORYf  J.  in  summing  up  to  the  jury,  said — ^a  factor  is 
bound  to  ordinary  diligence  in  relation  to  the  property  con- 
fided to  him.  Where  his  orders  leave  the  management  of  the 
property  to  his  discretion,  he  is  bound  only  to  good  faith  and 
reaaonable  conduct.  He  may  lawfully  do  whatever  the  course 
and  usage  of  the  trade  requires ;  and,  indeed,  unless  his  or- 
^n  reatrict  bun,  he  b  bound  to  conform  to  this  course  of 
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Eyau  «t.  Potter. 

the  trade.  lo  no  case  can  he  wantonly  sacrifice  the  pro- 
perty without  being  responsible  to  the  shiver.  If  he  can 
advantageously  sell  the  property,  and  neglect  so  to  do,  he 
must  answer  in  damages.  But  if  the  markets  be  loW|  or 
unusually  crowded,  if  new  and  unexpected  difficulties  ariset 
be  is  aot  obliged  to  sell  at  all  events  and  under  every  disad- 
vantage. Neither  the  interests  of  commerce,  nor  the  good 
faith  due  to  his  employer,  would  countenance  such  a  pro- 
ceeding. 

Neither  can  a  factor  lawfully  pledge  the  property  of  his 
principal  for  his  own  private  debts  ;  but  he  may  lawfully 
pledge  it  for  the  duties  accruing  thereon ;  or  for  any  other 
purposes,  which  the  usage  of  trade  sanctions  and  approves. 

HOWELL,  District  Judge,  concurred. 

Ferdlafor  tkt  dffeni»U. 

SearU  sod  Triti.  Burgm^  for  the  plaintiff. 
BurnU  and  DMter,  for  tbe  defendant. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 


ITBW  HAMTSHIES,  MAT  TEEM,  1814^  AT  F0ET8N0UTH, 


,181 A  A 


I  Hon.  XMBPH  fltOBY,  Anodalft  Jaitice  of  the  SvpraM  Court. 
I  fiDii.JOBN  8.  8B£]iBUAN£,0iitrictJadg». 


Uhitkd  Statu  os.  Bacbildbr. 


«f  the  cMloi— ,  duly  eomiiiiaioBed,  and  actlBg  io  the  dotiei  «ff  hit 

«Moe,  »  prenmed  to  haTe  taken  the  regolar  oathf . 
Iff  te  coUcctor  appoittU  and  oomoiiaflions  an  inipector,  the  approbation  of  the 

Sccretaiy  of  the  Treaaniy  b  preMowd. 
Whal  m  n  wfldcat  aU^ation  of  a  /oreikU  impedins  vithin  the  act  of  ad  of  March, 

179B,  chap.  128,  lection  71. 
b  an  iadktnent  Utr  a  statute  offence,  it  is  sofllcient  if  the  offence  it  lubstaoUally 

aet  Inrth,  thoqgh  not  in  the  exact  words  of  the  statute. 
itii  not  aceeasaiT,  io  an  indictment  for  resisting  a  poblick  olBcer,  to  set  forth  the 

pasticnlar  cxerdse  of  oflice,  m  whipfa  he  was  engaged,  or  the  particular  act  and 

cvcuBstaneet  of  obstroctioo. 

1  HIS  WE8  an  indictment  against  the  defendant  For  an  ob- 
struction of  one  Nehemiah  Jones,  an  inspector  of  the  ciis- 
tomSi  b  the  duties  of  his  office.  The  indictment  charged 
as  follows : 

''  That  the  said  Bachtldtr,  on  the  10th  day  of  October 
A.  D.  1812,  at  Amherst,  in  said  district,  did  with  force 
and  arms  violentlj  and  unlawfully  resist,  prevent  and  im- 
pede Nehemiak  Jones  of,  &c.  in  the  execution  of  his  office, 
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United  States  m.  Beetielder. 

BB  ao  officer  of  the  cuttomB  for  the  port  and  diBtrict  of 
Portsmouth  in  Baid  Afm  Hampshire  diBtrict,  be  the  aaid 
Nehemiah  JoneSf  being  then  and  there  an  officer  of  the  cus- 
toms as  aforesaid,  to  wit,  an  inspector  of  said  port  and  dis- 
trict of  Porlsmauiht  duly  appointed  and  authorized  to  seize 
goods  imported  into  said  New  Hampshire  district  contrary 
to  law,  and  being  then  and  there  in  the  peace  of  the  said 
Uniied  States^  and  being  also  then  and  there  in  the  due  exe- 
cution of  his  said  office,  as  aforesaid,  hitving  then  and  there 
seized  and  holding  in  his  possession  for  trial,  as  the  duty  of 
bis  office  required,  a  certain  trunk  containing  goods  and 
merchandise,  nineteen  dozen  of  cotton  hose,  of  the  value, 
&c.  as  having  been  imported  into  the  said  United  States, 
and  into  said  New  Hampshire  districi,  contrary  to  law,  and 
the  said  Baehelder  then  and  there,  with  the  same  force  and 
arms,  did  seize  and  wrest  and  carry  away  the  said  trunk 
containing  the  goods  and  merchandise  aforesaid  from  the 
possession  and  custody  of  the  said  Jones,  to  a  distant 
place." 

The  defendant  was  arraigned  and  tried  on  the  indictment 
at  October  Term,  1813,  and  a  verdict  of  guilty  was  foutid 
by  the  jury. 

At  the  trial,  the  Court,  after  summing  up  the  facts,  stated 
to  the  jury,  that  if  an  officer  of  (he  customs  be  duly  com- 
missioned and  be  found  acting  In  the  duties  of  his  office, 
the  law  presumes  that  he  has  taken  the  regular  oaths  until 
the  contrary  is  shewn.  That  if  the  collector  of  the  district 
appoints  and  commissions  an  inspector,  the  consent  and  ap- 
probation of  the  secretary  of  the  treasurj^,  as  required  by 
the  act  of  2d  of  March,  1799,  chap.  128,  section  21,  is  pre- 
sumed until  the  contrary  is  shewn.  '  That  if  an  officer 
of  the  customs  has  seized  property  as  forfeited  and  it  in 
tortiously  taken  away  from  him,  while  under  his  personal 

<  Ante,  Tol.  1,  p.  222,  United  StaUs  ts.  Sears,  ' 
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atiil  tmmeiltiffe  superintendence  and  custody^  the  law  im- 
plies that  the  taking  is  forcible  ;  and  if  the  rescue  be  for 
tbe  purpose  of  impeding  or  pretenting  him  from  following 
up  his  seizure  and  conveying  the  property  t6  a  place  of  se- 
curity to  await  alegal  adjudication,  it  is  a<*  forcible  imped- 
mg"  &c.  within  the  meaning  of  the  act  of  2d  of  March,  1799, 
chap.  128,  sect.  71.  That  it  is  not  necessary,  on  an  indict- 
ment for  such  an  offence,  to  prove  that  the  property  seized 
was  actually  condemned.  It  is  sufl5cient,.if  the  officer  were 
acting  within  the  line  of  his  duty,  and  his  conduct  be  found- 
ed on  probable  cause  of  suspicion  of  illegal  importation. 

After  the  verdict,  a  motion  was  made  in  arrest  of  judg- 
ment for  the  insufficiency  of  (he  indictment ;  and  at  this 
term  it  was  argued  by  CtUts  and  Mason  for  the  defendant, 
and  Humphret/Sj  District  Attorney,  for  the  Untied  States. 

The  counsel  for  the  defendant  argued,  that  the  indict- 
ment was  insufficient ;  because  the  offence  was  not  special- 
ly set  forth  in  the  indictment,  nor  alleged  in  the  language 
of  the  statute.  The  forms  of  indictments  in  England  for 
obstructing  customhouse  officers  state  more  specially  th^ 
nature  of  the  offence  and  the  circumstances  attending  it. 
There  is  no  allegation  here,  that  the  goods  were  illegal- 
ly imported,  or  that  the  inspector  had  probable  cause  to 
suspect  an  illegal  importation,  or  was  searching  for  the  pur- 
pose of  ascertaining  their  character,  and  as  to  the  necessity 
of  certainty  in  indictments  they  cited  4  Hawk.  P.  C.  chap. 
25,  section  29,  &c. 

Further,  the  indictment  does  not  allege  the  offence  in  the 
words  of  the  statute.  This  is  necessary,  and  the  defect  is 
fatal.'  The  manner  and  the  special  act  of  resistance  ought 
also  to  have  been  set  forth. 

9  2  ffmvk.  P.  C.  ehap.  90,  tiOim  23. 
VOL.  II.  3 
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Huniphref/8  for  the  United  States.  The  indictinent  con- 
tains everj  material  allegation  required  by  the  statute. 
It  is  true,  that  the  exact  words  of  the  statute  are  not  used, 
but  words  of  the  same  meaning  are  ;  and  it  is  sufficient  to 
set  forth  the  substance,  without  adhering  to  the  technical 
wording  of  the  statute.  The  word  **  violently,"  is  equi<- 
valent  to  "  forcibly.'* 

By  the  Court*  The  objections  moved  in  arrest  of  judg- 
ment cannot  prevail.  It  is  not  in  general  necessary,  in  an 
indictment  for  a  statutable  offence,  to  follow  the  exact 
wording  of  the  statute.  It  is  sufficient,  if  the  offence  be 
set  forth  with  substantial  accuracy  and  certainty  to  a  rea- 
sonable intendment.  The  cases  cited  from  the  common 
law,  where  a  different  rule  is  supposed  to  prevail,  do  not 
apply.  In  those  cases  the  very  technical  words  used  are 
those  only,  which  constitute  the  specific  offence.  The  law 
allows  of  no  substitute  in  the  indictment,  because  no  other 
words  are  exactly  descriptive  of  the  offence. 

It  is  not  necessary,  in  an  indictment  for  the  obstruction 
of  publick  officers,  to  set  forth  the  particular  exercise  of 
office,  in  which  they  were  engaged  at  the  time,  or  the  par- 
ticular act  and  circumstances  of  obstruction.  These  are 
properly  matters  of  evidence  ;  and  so  in  fact  are  the  best 
precedents.'  And  this  is  a  sufficient  answer  to  the  objec- 
tion of  a  want  of  specific  allegations  as  to  any  illegal  im- 
portation, or  just  suspicion  thereof.  Admitting  that  the 
special  atatement  as  to  these  facts,  in  the  indictment,  were 
not  sufficient ;  still  the  indictment  contains  a  direct  allega- 
tion of  the  substance  of  the  offence,  and  the  mere  introduc- 
tion of  surplusage  does  not  vitiate. 

As  to  the  objection,  that  the  offence  is  not  alleged  in  the 
words  of  the  statute,  it  is  certainly  to  be  regretted,  that  an 

'  Cram  CircuU  Oom§.  161»  166, 176,  177. 
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error,  so  eaiily  ttyoided,  Bhould  have  crept  in.  The  words 
of  the  act  are  **  if  aoj  peraoo  shall  forciblj  resist^  pre- 
Teot  or  inpede,  aoj  officers  of  the  customsy  &c.  in  the  exe- 
cotioo  of  their  duty/'  &c.  The  averment  in  the  iodict- 
seot  is,  that  the  defepdant  **  did  with  force  and  arms  vio- 
lently and  unlawfully  resisti  prevent  and  impede,"  &c. 
Now,  even  supposing  that  <<  violently  and  unlawfully "  are 
not  equivalent  with  **  forcibly,"  still  the  objection  roust  be 
overruled, /or  '*  forcibly"  doing  an  act  is  merely  doing  aa 
act  with  force ;  and  therefore  the  offence  is  substantially 
stated.     Judgment  mast  therefore  be  entered  on  the  in^* 

dictmeot. 

JudgtMni  againtt  the  dtfendani. 


Tbb  Bt.  liAwaEvoB  Aim  Casso. 

A  Coart  ei  piw  will  take  oogninoee,  aot  cmly  of  all  quwtiooi  of  prise,  bat  of  eve- 
ry  iaddent  thereto,  notil  a  final  a^justmeiit  of  all  claimi  arising  from  the  capture. 
It  will,  therefisre,  entertaiD  a  npplemental  aait  for  the  diftributioQ  of  priie 


Where  the  pnceedt  have  beeo  paid  to  prise  aeenta,  and  the  caoie  it  no  looser  pend* 
iqg,  the  proper  jorifdaetioo  it  the  Diitriet  Court  Where  the  proceedn  remain  in 
the  Circuit  Court,  appUeatkn  my  be  originally  made  there,  to  compel  dittri- 


tht  prne  ad  of  97th  Jan.  1S13,  chap.  155,  authorifing  the  Marshal  to  make  diitri- 

botioo,  doet  not  narrow  thit  Juritdictlon.    He  ttill  actt  subject  to  the  control  of  the 

Priae  Court 
That  act  doet  not  apply  to  lalet  made  under  mterkieutory  decreet,  but  only  to  laWt 

after  final  eondemnatkm. 
Of  the  appointment,  dotiet  and  authority  of  priie  agentt. 
Prme  agenli  have  a  lien  on  the  priae  proceeds  for  their  disbarsementt  and  comnli- 

aiont.    iknd  thit  appliet  to  prise  agenU  4t  fiui^,  though  irregularly  appomted. 
lathe abtenee of  aU  other  regular  prise  ageny,  the  owners  of  the  ship  and  their 

ageoto  are  entitled  to  the  trust,  management  and  control  of  the  captured  property 

for  the  benefit  of  all  parties. 
Prise  aceott  have  an  authority  coupled  with  an  interett,  and  cannot  be  devested  of 

their  authority,  to  as  to  take  away  their  title  to  clain  from  the  procecdi  their 
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disbunemeoti  uid  ooonuMioni.    Bat  whra  theie  aiie  paid,  the  olllocn  and  cam 
have  a  right  to  take  their  shares  directly  at  the  hattds  oC  the  Court. 
A  oonfflander  of  a  privateer,  who  is  anthoriied  to  awtuil  certaio  reserved  sharef 
avoQf  the  vest  deserang  in  the  eraise,  cbmoI  award  a  share  to  fanMelt    Be  ii 
a  trustee  for  others,  and  not  Cor  hiffiseK 

A  HE  decree  of  this  court,  condemning  the  ship  St.  LarV' 
rence  and  cargo  as  prize  to  the  captors,  having,  with  the 
exception  of  two  suspended  claims,'  been  affirmed  by  the 
Supreme  Court,  and  the  cause  having  been  remanded  for 
further  and  final  proceedings,  an  application  bj  way  of  peti- 
tion was  made  in  behalf  of  the  captain  and  soqie  of  the  of^* 
ficers  and  crew  of  the  capturing  ship  (the  America)  to 
have  their  respective  sjiares  of  the  prize  proceeds,  when 
ascertained,  paid  into  the  hands  of  their  particular  agentSi 
and  not  into  the  hands  of  the  supposed  general  agents  of 
the  ship* 

This  application  was  resisted  bj  Pitman^  of  counsel  on 
the  part  of  the  ship  owners,  and  the  supposed  general 
agents  Messrs,  Prince  and  Delandf  who  asserted  their  right 
to  a  delivery  of  the  whole  prize  proceeds  into  their  hands, 
to  secure  their  equitable  liens  for  advances,  expenses, 
disbursements  and  commissions  incurred  or  made  during  the 
cruise. 

On  the  other  hand,V.  T.  Ausiinf  for  the  petitioners,  con- 
tended first,  that  Messrs.  Prince  and  Deland  were  never  le* 
gaily  appointed  general  agents ;  secondly,  if  legally  ap^ 
pointed,  that  their  authority  had  expired ;  thirdly,  if  the 
authority  were  permanent  in  its^  form,  that  it  had  been  le- 
gally revoked,  and  lastly,  that  at  all  events  th^y  were  entir 
tied  to  a  direct  payment  of  their  respective  sharf s»  after 
deducting  all  the  legal  charges  of  the  agency, 

I  Theie  claims  were  also  rejected  at  the  aext  term  of  the  SuprepM 
Court.    9  Craned,  180. 
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STORYf  J.  There  can  be  no  doubt  of  tiie  general 
jmisdictioQ  of  the  admiralty  to  take  cognizance  not  mereljr 
at  the  queatioD  of  prise,  but  of  every  incident  thereto  un- 
til a  final  adjustment  of  all  claims  arising  from  the  Capture* 
This  is  a  part  of  prize  jurisdiction,  which  is  settled  bj  so* 
lemn  authority,  and  indeed  seems  essential  for  the  purposes 
of  complete  justice  in  all  proceedings  in  reni»^  Independent 
therefore  of  any  provision  by  litatute,  the  right  of  regulat- 
ing conflicting  claims,  of  ascertaining  the  title,  character  and 
number,  of  the  captors,  and  of  awarding  a  final  distribution 
of  prize  property,  attaches  as  an  ordinary  incident  to  the 
possession  of  the  principal  cause.  And  the  courts  of  the 
Untied  Staies^  in  the  exercise  of  admiralty  and  maritime 
jurisdiction,  possess  the  right  in  as  ample  a  manner  as  the 
prize  courts  of  Oreai  Britain.  ^ 

It  is  true,  that  the  Act  of  Oongress  of  the  2rth  of  January, 
1813,  chap.  155,  has  authorized  the  Marshal  to  make  dis* 
tribotioo  of  prize  proceeds,  which  come  into  his  hands  upon 
sales  made  after  final  condemnation.  But  this  provision 
was  not  intended  to  narrow  the  jurisdiction  of  the  proper 
prize  court,  but  merely  to  avoid  the  delays  incident  to  sales 
made  during  a  vacation  of  the  court,  and  in  plain  cases  to 
facflitate  to  the  parties  the  acquisition  of  their  respective 
shares.  Even  in  these  cases,  however,  the  distribution  is 
still  subject  to  the  control  and  regulation  of  the'prize  court, 
whose  duty  it  is  to  ascertain  the  proper  parties  entitled  to 
share,  and  in  case  of  doubt  or  diflSculty  to  adjust  the  con* 
tested  claims. 

In  the  case  before  the  court,  the  property  was  sold  under 
an  interlocutorj^  order  before  final  condemnation,  and  the 
proceeds  brought  into  the  registry  to  abide  the  final  deci- 
•ion  of  the  appellate  court.    The  provisions  of  the  Act  of 

9  See  Smart  ts.  MVfif,  3  t.  R.  323,  ffime  ts.  Cmnden,  1  47.  Bl. 
47^— %ABI.iS33,«re. 
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Congress  do  not  therefore  apply ;  the  distribotion  must  be 
made  by  the  coart  itself  in  the  exercise  of  its  ordinary 
functions.  It  would  seem  to  follow,  that  in  order  to  make 
such  distribotion,  the  court  must  first  adjust  all  the  claims, 
which  attach  as  equitable  demands  upon  the  prize  proceeds, 
and  perform  in  some  sort  that  duty,  which  is  ordinarily  per- 
formed by  the  Marshal. 

Although  the  general  jurisdiction  for  all  these  purposes 
seems  incontestable ;  yet,  at  the  argument,  a  suggestion  was 
thrown  out  by  the  court,  how  far  it  ought  to  entertain  cog- 
nisance as  a  mere  appellate  court,  over  some  of  the  collate- 
ral questions  which  the  parties  had  brought  before  it,  some 
of  these  questions  seeming  more  fit  to  be  discussed  before 
a  court  of  original  prize  jurisdiction.  Upon  mature  reflec- 
tion and  examination  of  authorities,  I  am  entirely  satisfied, 
that  all  questions  relative  to  prize  property,  and  of  course 
all  incidental  claims  upon  it  by  reason  of  the  capture,  pro- 
perly belong  to  the  court  having  possession  of  the  property 
either  actually,  or  in  contemplation  of  law  through  prize 
agents,  or  having  a  right  to  call  for  the  property  in  order  to 
execute  its  decrees,  and  enforce  the  rights  of  the  parties 
connected  with  its  proceedings ;  and  that  it  is  perfectly  im- 
material whether  the  court  possess  the  cause  as  of  original 
jurisdiction  or  by  appeal.  Not  to  mention  authorities  in  the 
admiralty,  the  reasoning  in  Sfiiart  vs.  Wolffs  3  T.  R.  383, 
Home  vs.  Camden,  1  H.  B.  476,  2  H.  B.  533,  4  T.  R. 
382,  and  Willis  vs.  the  Commiesioners  of  Prise  Appeals,  5 
East  22,  is  in  my  judgment  decisive. 

Having  disposed  of  this  preliminary  ground,  I  come  to 
the  consideration  of  the  questions,  which  have  been  made 
by  the  parties  at  the  bar. 

The  nth  article  of  the  shipping  articles  of  the  privateer 
provides,  **  that  the  captain  and  officers  of  said  ship  shall 
appoint  an  agent  or  agents  for  said  vessel's  company  for  and 
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dariiig  tho  term  of  «aid  Tessel's  cruiae/'  Under  colonr  of 
ttifl  clause,  the  captain  and  the  greater  part,  if  not  all,  of  the 
oiEcers,  by  a  printed  instrument,  better  adapted  in  ita  lan- 
guage to  the  case  of  an  agencj  for  an  individual  of  the 
crew,  appointed  Messrs.Prtnce  and  Demand, in  terms,  "their 
sgenta ;"  and  the  owners  of  the  privateer  also  appointed, 
the  same  .gentlemen  their  agents  for  the  cruise. 

ScTeral  exceptions  have  been  taken  to  the  validity  of 
this  appointment,  as  a  good  appointment  for  the  officers  and 
crew  under  the  shipping  articles.  The  first  is,  that  it  does 
not,  OD  ita  face,  purport  to  be  an  appointment  for  the  officers 
and  crew,  but  onlj  for  the  officers.  And  certainly,  if  we 
are  to  be  governed  by  merely  technical  propriety,  the  ob- 
jection seems  well  founded.  But,  inasmuch  as  the  shipping 
articlea  did  not  require  the  appointment  to  be  made  in  any 
lechDical  or  solemn  form,  I  am  unwilling,  in  an  instrument 
executed  by  unskilful  persons,  relative  to  maritime  trans- 
actioDS,  to  admit  the  strictness  of  the  common  law  to  destroy 
the  manifest  intention  of  the  parties.  Upon  a  reasonable 
conatniction  of  the  articles,  an  appointment,  made  by  the 
captain  and  officers,  of  their  agents  for  the  cruise,  may  well 
be  held  an  appointment  to  enure  for  the  benefit  of  the  whole 
crew  of  the  ship. 

A  second  exception  is,  that  the  appointment  was  made 
by  a  majority  of  the  officers,  and  not  by  all  the  officers,  as 
tlie  articles  require.  Admitting  the  fact,  that  all  the  offi- 
cers of  the  ship,  entitled  to  vote  in  the  appointment,  did  not 
cooperate,  which  seems  questionable,  I  am  not  sure  that  an 
^pointment  by  the  captain  and  a  majority  of  the  officers 
ought  not,  in  articles  of  this  nature  and  for  these  purposes, 
to  be  deemed  a  good  execution  of  the  authority. 

A  third  exception  is,  that  the  appointment  was  to  sub- 
aiat  only  during  the  cruise,  and  that  by  lapse  of  time,  the 
cmise  being  ended,  it  has  expired.     In  my  judgment,  it 
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would  be  a  Tiolation  of  the  obFious  iDtent  of  the  partie%  to 
adopt  this  limited  Gonstraction  of  the  power  to  appoint.  It 
l^oald  be  saving  the  letter  and  extinguishing  the  spirit  of  the 
agreement.  The  manifest  intent  of  the  parties  was,  that  the 
officers  and  crew  should  have  agents  to  act  for  them  in  eve- 
ry thing  touching  that  cruise,  whose  power  should  exist  as 
long  as  the  business  or  objects  of  the  cruise  remained  un- 
accomplished.  But  such  agency  'was  not  to  extend  to  any 
future  cruise  of  the  privateer.  ^ 

A  fourth  exception  is,  that  the  appointment  has  been  re- 
voked. If  this  were  true  in  point  of  fact,  it  could  not  be 
held  to  devest  the  agents  of  any  previously  acquired  inter- 
ests in  the  nature  of  liens  on  the  prize  proceeds ;  and  if 
done  without  good  cause,  I  do  not  think  the  court  ought  to 
refuse  to  allow  a  liberal  recompense  for  their  services.  But, 
in  point  of  fact,  there  has  been  no  revocation  of  the  ap- 
pointment by  a  majority  of  the  officers ;  and  it  would  have 
been  a  breach  of  good  faith  towards  the  crew  to  have  made 
any  such  revocation,  if  practicable,  unless  for  good  cause, 
folloif ed  up  by  a  new  appointment.  The  authority  to  ap- 
point is  joint  and  not  several,  and  it  would  be  highly  bjuri- 
ous  to  all  parties  to  suffer  a  general  appointment  to  be  con- 
trolled by  the  interested  or  perverse  opposition  of  one  or 
two  individuals. 

However,  I  do  not  think  it  necessary  very  nicely  to  sift 
these  objections,  or  one  of  a  more  grave  character,  which 
was  reluctantly  urged  by  counsel,  and  if  true,  (which  I  do 
not  incline  to  believe)  would  have  cast  a  shade  over  the 
agency  of  these  gentlemen ;  for  there  is  one  circumstance 
decisive  against  all  these  objections,  and  that  is  the  fact,  that 
Messrs  Prince  and  Deland  have,  with  the  entire  acqui- 
escence and  tacit  consent  of  all  parties,  acted  as  general 
agents  from  the  commencement  of  the  cruise  to  the  present 
time.    As  general  agents  de  factOt  they  have  had  the  su- 
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perintmdajiee  of  all  priies,^  the  payment  of  all  advances 
and  expenses,  and  the  distribation  of  all  prize  proceeds  ; 
and  from  their  hands  the  captain,  officers  and  crew,  have 
received  their  shares  of  such  proceeds  without  a  murmur 
or  complaint.  As  agents  then  de  facto  they  are  entitled  to 
erery  indulgence  as  to  their  claim,  which  the  most  formal 
appointment  would  have  conferred  upon  them* 

Another  consideration  abo,  which  renders  the  discussion 
of  the  formal  authority  of  Messrs  Prince  and  Ddand  from 
the  officers  in  a  great  measure  unimportant,  is  the  fact,  that 
they  are  the  acknowledged  agents  of  the  owners  of  the 
privateer.  In  the  absence  of  all  other  regular  ship's 
agents,  the  owners  of  the  ship  and  their  agents  must  be  en- 
titled to  the  trust,  management  and  control  of  the  captur- 
ed property  for  the  benefit  of  all  parties.  They  are  con- 
sidered as  the  duces  facti  ;  they  are  responsible  to  the  go* 
vemment  and  to  strangers  for  the  conduct  of  the  ship  and 
crew ;  and  this  not  merely  by  the  regulations  of  statute, 
but  by  the  general  maritime  law.  This  is  laid  down  in  em* 
phatic  terms  by  Bynkershodc,*  and  is  the  settled  rule  of 
prize  courts.  As  general  ship  owners,  and  as  parties  upon 
whom  the  law  devolves  the  general  responsibility,  I  appre- 
hend that  they  are  entitled  to  direct  the  conduct  of  the  pri- 
vateer during  the  cruise,  and  regulate  the  prize  proceed- 
ings, as  to  the  captured  property.  The  law  constitutes 
them,  in  the  absence  of  all  contrary  stipulations,  the  gene- 
ra! trustees  or  agents  for  all  parties.  And  I  may  add,  that 
the  Acts  of  Congress  of  the  26(hof  June,  1812,  ch.  107,  and 
'  of  the  27th  of  January,  1813,  ch.  155,  evidently  contem- 
plate this  general  character  of  the  owners.  If,  then,  there 
was  no  valid  appointment  by  the  officers,  the  trust  and 
management  of  the  prize  property  devolved  on  the  owners 
and  their  authorized  agents.     Quacunque  via  data  esty  as 

3  Quest.  Jur,  Pub.  ch.  19. 
VOL.    II.  4 
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agents  dtfacto^  or  as  agents  of  the  owners,  Messrs.  Princt 
and  Deland  are  entitled  to  aH  the  rights,  which  the  cha- 
racter of  general  agencj  confers  over  prise  proceeds. 

What  these  rights  are,  I  next  proceed  to  consider.  The 
agents  have  certainly  an  authority  coupled  with  an  interest, 
and  the  authority  cannot  be  taken  away  from  them  without 
in  the  first  place  discharging  that  interest.  But  when  once 
that  interest  is  (jlischarged,  I  do  not  perceive,  but  that  the 
respective  parties  entitled  to  share  in  the  proceeds,  have^a 
complete  right  to  revoke  their  authority,  so  far  as  the 
agency  may  be  considered  as  of  a  private  character.  The 
rights  then  of  prize  agents,  as  such,  extend  no  further  than 
to  have  all  their  reasonable  charges,  disbursements,  and  com- 
missions, in  the  first  instance,  paid  out  of  the  prize  funds, 
on  which  they  have  a  claim  in  the  nature  of  an  equitable 
lien.*  It  would  be  a  contravention  of  the  language  and  the 
intent  of  the  Acts  of  Congress,  and  betray  an  undue  disre- 
gard of  the  interests  of  persons  reposing  equally  on  public 
and  private  confidence,  for  the  court  to  pass  by  the  claims 
of  the  agents,  and  pay  into  the  hands  of  the  individuals  of 
the  crew,  or  their  private  agents,  the  gross  amount  of  their 
shares,  and  leave  the  agents'  to  their  remedy  at  common 
law  for  a  proportional  contribution  from  the  crew.  In  most 
cases  this  would  be  but  a  mockery  of  justice. 

The  Prize  Court,  therefore,  will  attend  to  the  reasonable 
claims  of  the  owners  and  agents,  and  will  not  disturb  any 
legal  or  equitable  liens,  to  which  they  may  be  entitled.  It 
will  pursue,  in  this  respect,  the  course,  which  the  law  has 
prescribed  in  the  distribution  to  be  made  by  the  Marshal- 
But  when  it  has  allowed  all  these  reasonable  claims,  it  is 
not  easy  to  perceive  any  reason,  why  it  should  withhold 
the  residue  from  any  favoured  private  agent,   whom  the 

«  I^  FrankUn,  4  Rob.  404. 
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party  eDtitled  to  it  shall  select,  at  the  peril  of  paying  a 
double  commission.  The  discretion  of  such  an  applicaf  ion 
maj  well  be  doubted,  but  it  is  a  consideration,  which  can- 
Bot  be  entertained  before  the  prize  tribunal. 

What  1  shall  do  at  present  is,  to  refer  this  application  to 
commissioners,  with  directions  to  state  the  accounts  of  the 
eroise,  including  the  charges,  disbursements,  advances  and 
commissions  of  the  general  agents,  so  far  as  they  may  re- 
spect the  petitioners  before  the  court — and  further  to  state 
the  shares  to  which  the  petitioners  are  entitled,  and  the 
oomber  of  shares  in  the  whole  concern — and  the  liens  or 
special  claims,  if  any,  which  the  general  agents  have  on 
any  shares.  The  commissioners  are  to  ^ive  notice  to  the 
agents  or  attorneys  of  the  parties  of  the  times  and  places  of 
their  meeting,  and  to  report  their  doings  to  the  court,  as 
■oon  as  conveniently  may  be. 

With  respect  to  the  six  shares,  which  by  the  shipping 
articles  were  reserved  to  be  distributed  by  the  captain 
among  the  most  deserving  of  the  crew,  he  has  executed 
his  authority  by  dividing  five  shares  in  quarters  among  the 
crew,  and  awarding  one  whole  share  to  himself  as  among 
the  moat  deserving.  The  parties,  to  whom  this  bounty  has 
been  awarded,  have  now  a  vested  interest  in  it,  which  the 
captain  cannot  vary  or  control.  Of  course,  he  has  no 
right  to  have  the  proceeds  paid  into  his  hands.  The  share 
reserved  by  the  captain  for  his  own  supposed  extraordinary 
■ervioes  must  pass  into  the  general  fund,  as  an  unappro- 
priated sura.  It  can  never  be  permitted  to  any  person,  in 
violation  of  the  confidence  of  the  owners  and  crew,  to  ap- 
propriate to  himself  those  rewards,  of  which  he  is  the  mere 
trustee,  for  the  exclusive  benefit  of  others. 

If  any  of  the  crew  did  not  proceed  on  the  cruise,  under 
circumstances,  which  should  exclude  them  from  sharing, 
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their  shares  should  be  deducted  from  the  general  state- 
ment. 

The  prize  proceeds  belonging  to  the  owners,  officers  and 
crew,  who  have  not  objected,  will  be  paid  to  the  general 

ageots.  * 

»  A  special  report  i^m  aOerwards  made  by  the  CommissioDerg, 
which  wa«,  after  argomcnt,  confirmed  bjr  the  Cport,  and  diBtnboUon 
decreed  accordingly. 


CIBCUIT  COURT  OP  THE  UNITED  STATES, 

1U8BACHUBXTT8   MAt  TERM,    1814,  AT  BOSTON. 


iHoB.  JOSEPH  8T0RT,  Anociate  Joitke  of  the  Bopreme  Court. 
Hon.  JOHN  DAVIS,  Diitrict  Judge. 


Tm  IvTiiwin.a— Tbb  Frbmcb  Cohbvl,  avd  Hiix   abd   Mc*Cobb» 
Clauiabti. 

Tketikl  of  priscibeloogi  eidotively  to  the  coorif  of  the  oomitiy  of  the  capton.  No 
BMtnl  natioo  can  jottlj  interfere,  or  take  cofpsisanoe  of  them,  whenbroaght  into  iti 
Icmtory,  oeepC  ibr  the  parpose  of  ateertaioinB  whether  the  vessel  be  lawfully 
mmiiMioned,  or  the  prtie  has  been  captored  in  violation  of  the  neutral  sovereigD- 
ty.— An4  it  makes  no  diflferenee,  whether  the  propertj  be  claimed  as  bdonging  to 
the  suIqolU  of  the  neutral  natioo,  within  whose  territory  it  is  brought,  or  to  third 
ftnam.  Afmiimi  no  suit  can  he  sustained  in  a  neutral  tribunal  against  a  lawful* 
}f  romuiiwionfd  cnctier,  which  is  brought  within  its  jurisdiction,  to  recover  dania^ 
ges  Ibr  a  supposed  illegal  capture.  Such  suit  belongi  exclusively  to  the  courts  of 
tike  capCors,  and  their  jurisdiction  is  not  destroyed  by  the  recapture  of  the  priae 
nppuaed  lo  he  il^plly  captured. 

The  Admiralty  has  jurisdiction  m  nm,  as  well  as  wn  persswam,  in  eases  of  maritime 
toita,  where  the  thing  or  the  person  is  within  the  territory^  It  may  issue  a  foreign 
uttaduneot  to  arrest  the  thmu  tm  odiofi  of  the  offending  party. 

What  eooatitotcs  a  probahle  cause  of  capture  may  depend  on  the  ordinaoees  of  th^ 
comitry  of  the  captors,  as  well  as  on  the  law  of  nations. 

Xbib  was  the  case  of  a  French  private  armed  sbip, 
diilj  commiBsioned  as  a  cruiser,  recaptured  from  the  Bri- 
liah,  ID  the  month  of  Maj,  1813,  by  an  American  privateer, 
carried  into  Portland,  and  proceeded  against  in  the  Dis- 
trict Court  of  Maine,  as  prize  of  war. 
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Besides  the  claim  of  the  French  Consul  in  behalf  of  the 
ownersi  a  special  claim  was  interposed  by  Hill  and  itf  c' 
Cobbf  citizens  of  the  United  States^  alleging  that  their  ship, 
the  Mount-Hope^  with  her  cargo  on  board,  was,  in  March, 
1813,  unlawfully  captured  on  the  high  seas  by  said  ship, 
l/Invincible^  and  carried  to  places  unknown,  whereby  said 
ship  and  cargo  were  wholly  lost  to  the  owners  ;  and  pray- 
ing, among  other  things,  that  after  payment  of  salvage,  the 
residue  of  said  ship  L* Invincible  and  cargo,  might  be  con- 
demned and  sold  for  the  payment  of  the  damages  sustained 
by  them  by  reason  of  the  premises. 

By  agreement  of  the  parties,  an  interlocutory  decree  of 
condemnation  passed,  and  the  ship  was  ordered  to  be  sold. 
One  moiety  of  the  proceeds  was  paid  to  the  recaptors  as 
salvage,  and  the  remaining  moiety,  amounting  to  ^5434,50, 
being  ordered  to  be  brought  into  court  to^  abide  the  deci- 
sion of  the  several  claims  above  mentioned,  was  delivered, 
on  stipulation,  to  the  proctor  for  the  owners  of  the  Invin- 
eible. 

At  September  Term,  1813,  Maisonnaire  3,nd  Derouet 
of  Bayonne^  owners  of  the  Invincible^  by  their  proctor, 
appeared  under  protest  in  answer  to  the  claim  of  Hill  and 
J(f  c'Cobb,  and  alleged,  among  other  things,  that  the  Mount- 
Hope  was  lawfully  captured,  on  account  of  having  a  British 
license  on  board,  and  other  suspicious  circumstances  in- 
ducing a  belief  of  British  interest ;  and  that,  as  the  protest- 
ants  believed,  on  the  voyage  to  Bayonne^  to  which  port 
she  was  ordered,  said  ship  was  recaptured  by  a  British 
cruiser,  sent  into  some  port  in  Oreat  Britain^  and  there  final- 
ly restored  by  the  Admiralty  to  the  owners^  after  which 
s^e  pursued  her  voyage,  and  safely  arrived,  with  her  cargo, 
at  Cadis ;  and  Ithereupon  they  prayed  that  the  clain^ 
might  be  dismissed. 
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HUl  and  Me^Cobbf  in  their  replication)  deny  the  lega- 
Hiy  of  the  capture,  and  the  existence  of  a  British  license 
00  board  of  the  Mount-Hope  ;  and  they  allege  embezzle- 
ment  and  plundering  by  the  crew  of  the  Invincible^  admit 
the  recapture  and  restoration  upon  payment  of  expenses/ 
whicby  together  with  outfits  for  the  voyage  to  CadiSy 
amounted  to  about  {9000 ;  and  pray  that  the  protestants  , 
be  directed  to  appear  absolutely  and  without  protest. 

The  objections  to  the  jurisdiction  having  been  overruled 
by  the  District  Court,  the  owners  appeared  absolutely,  and 
alleged  the  same  matters  in  their  defence,  which  were  stat- 
ed in  their  answer  under  protest ;  they  also  prayed  the 
Court  to  assign  Hill  and  Mc*Cobb  to  answer  interrogato- 
ries, which  was.ordered  by  the  Court.  Mc^Cobb,  who  was 
master  of  the  Mount-Hofe^  declined  answering  an  inter- 
rogatory, requiring  a  disclosure  of  the  fact,  whether  there 
was  a  British  license  on  board,  on  the  ground  that  he  could 
not  be  compelled  to  answer  any  question,  the  answer  to 
which  might  expose  him  to  any  penalty,  forfeiture  or  pun- 
uhment ;  and  the  court  allowed  the  refusal.  Hillj  in  an- 
swer to  the  same  interrogatory,  denied  any  knowledge  of  a 
British  license. 

The  District  Court  having  decreed,  that  Hill  and  Mc^ 
Cobb  should  recover  against  the  owners  of  the  Invincible 
the  somof  {9000  damage  and  costs  of  prosecution,  the  own- 
ers appealed  to  this  court,  and  the  preliminary  question  of 
jurisdiction  now  came  on  to  be  argued  by  Dexter  for 
the  appellees,  and  Blake,  District  Attorney,  for  the  appel- 
lants. 

*  Blake*  Before  there  can  be  a  decree  for  the  libel- 
lants,  the  capture  must  be  adjudged  illegal.     The  question 

1  This  was  ttie  first  case  argued  after  the  Reporter  bad  assomed  the 
He  was  not  present  at  the  opening  by  Mr.  Blake^  nor  at  the 
'  of  Mr.  Deortfr'f  argument. 
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is  therefore  redaced  to  one  oierelj  of  prize,  aod^  bj  the 
law  of  oatiooB,  must  be  determiiied  in  a  court  of  the  caplors.* 

This  rule  of  the  law  of  natioDs  is  perfectlj  reasonable, 
and  is  founded  on  the  right  of  the  belligerent  to  eaptnro 
the  property  of  his  enemy.  The  right  of  search  is  allowed 
as  a  mean  of  enforcing  that  of  capture. 

By  capture,  the  thing  is  acquired,  not  to  the  individual, 
but  to  the  state.  No  neutral  power  ought  therefore  to  in- 
quire into  its  justice  or  injustice.' 

Another  reason  of  the  principle,  that  the  captors  are  ac- 
countable only  to  the  tribunals  of  their  own  country,  is, 
tbat  their  country  is  accountable  to  all  other  states  for  what 
its  citizens  do  in  war.^ 

Dexter.  It  is  admitted,  as  a  general  rale,  that  a  neutral 
is  not  competent  to  decide  between  belligerents,  and  that 
the  only  proper  court  for  determining  the  qoiestioo  of  prize, 
is  a  court  of  the  captors.  It  is  also  admitted,  that  when 
this  jurisdiction  has  attached,  it  draws  after  it  all  questions 
that  are  merely  incidental.  The  question  of  daaii|;e8 
for  an  unlawful  capture  must,  in  compliance  with  (his  rule, 
follow  the  principal  question,  and,  in  the  present  ciue,  would 
have  been  exclusively  cognizable  by  the  French  courts, 
had  the  Mount-Hope  been  carried  into  a  French  port,  and 
there  proceeded  against  as  prize.  The  allowance  or  refu- 
sal of  damages  on  acquittal  might  perhaps,  upon  this  sup- 
position, have  been  conclusive  upon  every  other  tribunal, 
for  the  jurisdiction  would  have  attached  in  the  court  of  the 

>  GUus  rn.Qu  Betsy,  3  DalL  6,  10,  11.— I>o«f.  671.  ChUtif  jMurim. 
UnUed  Smet  vs.  PeUr9,  3  DaU.  121—128.   1  Dall,  78. 

3  EUebe  5,  Rob.    181.— 2  ^do</<».     446.— Fof/fl   63— 6  202.— Lee 
{2,  238.— Dotif.  616.— I>tac«  qfJVencasOe's  Utter,  1  Coll  Jurid.  129. 

^Freneh  Treoty,  AH.  17—2  Ruth.  In$t.  613—594.-1  BL  Cpm.  288. 
I4te  A^^T.  Bay,  473.-3  DfM.  16. 
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capt«riog  power.  Bat  the  ilfotml-Hope  was  not  carried  in, 
and  aa  therefore  the  question  of  prize  can  never  come  before 
acoort  of  France,  neither  can  the  question  of  damages  be 
excluslTely  cognizable  by  a  court  of  that  nation. 

In  what  court  can  the  complainants  obtain  redress,  if  not 
ia  this  ?  In  cases  of  damage  by  running  fouU  and  other  ma- 
rine accidents,  the  jurisdiction  is  not  controverted.  Why 
sboald  not  the  same  remedy  be  afforded  in  the  present  in- 
stance ?-*Indeed,  an  additional  reason  for  the  interference 
of  the  court  may  be  found  in  the  protection,  which  every 
government  owes  to  its  subjects.  A  citizen  calls  upon  the 
jvdicial  power  of  his  country,  to  afibrd  him  compensation 
for  ao  injory  done  on  the  high  seas ;  the  ship,  which  in  the 
Admiralty  is  regarded  as  the  offending  thing,  being  already 
m  your  control  by  means  of  a  prior  libel. 

Bat  the  complaint  is  not  confined  to  the  mere  unlawful 
capture*  The  libfel  and  claim  allege  a  wanton  pillage, 
which  even  in  a  case  of  capture  for  just  cause,  would  not 
be  excosed.  Perhaps,  it  might  even  l>e  contended,  and  the 
principle  seems  to  have  been  admitted  in  the  Supreme 
Court  of  the  Untied  Siates^  that  by  such  malconduct  the 
ciptore  became  unlawful  ab  initio. 

The  case  cited  from  3  Dallas  differs  essentially  from 
the  present.  The  principal  ground  of  decision  there 
was,  that  the  corvette  belonged  to  the  French  Republtck. 
There  was  also  the  farther  reason,  that  the  prize  being  at 
that  moment  in  a  French  court  for  adjudication,  the  juris- 
diction had  already  attached.  In  the  other  case  cited 
from  3  Dallas^*  the  jurisdiction  was  sustained,  and  dama- 
ges awarded.  The  other  facts  in  the  case  affect  rather  the 
merits,  than  the  question  of  jurisdiction.    The  whole  ca^e 


•  UnOed  8Uite$  vt.  Petert,  3  Datt.  121. 

•  nSbai  vs.  JefiMNi,  3  IML  133. 
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proves,  that  the  coarta  of  the  Vniied  Staffs  have  jorisdiC'* 
tbn  of  damages  for  ao  unlawful  capture  on  the  high  seas,  as 
prize,  bj  a  vessel  acting  under  the  authority  of  the  French 
government. 

Blaktt  in  reply.  Even  conceding  what  perhaps,  upon 
Hbe  principles  of  the  cases  cited,  may  be  doubled,  that  this 
court  would  have  had  jurisdiction,  if  the  Invincible  had 
brought  her  prite  into  the  Vniied  States  for  any  purpoM 
whatever,  and  Hill  and  Mc^Cobb^  finding  her  here,  had  pro* 
ceeded  for  restitution  on  the  ground  of  illegal  capture,  still 
Che  subject  matter  cannot  now  be  within  the  jurisdiction  oF 
the  court;  for  the  question  would  be,  whcKher  the  Mount* 
Hope  is  liable  to  coBfdemnation  or  not,  and  the  Mount- 
Hope  is  not  here. 

[The  Court  suggested,  that  Mr.  Dexter^ s  point  was,  that 
the  jurisdiction  attached,  whenever  the  party,  or  things 
committing  the  offence,  is  in  the  country.] 

Blake*  If  jurisdiction  is  sustained  because  the  vessel  ii 
here,  so  it  might  be,  if  any  other  property,  even  bank 
stock,  were  found  in  the  country. 

It  is  true,  that  the  government  is  bound  to  protect  its 
citizens,  but  it  is  not  true,  that  the  party  here  would  be 
without  remedy.  A  libel  in  a  court  of  France  would 
aflford  complete  redress,  if  any  injury  has  been  sustained. 

It  is  said,  that  the  court  have  to  consider  certain  irrego- 
larities  committed  by  the  captors  on  board  of  the  Mount- 
Hope,  It  is  denied,  that  there  were  any  such  irregularitiet, 
and  this,  being  a  question  connected  with  the  capture,  must 
be  tried  in  the  proper  tribunal  for  taking  cognizance  of  the 
priae. 
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No  dbtiDctioD  M  mad^  in  the  case  in  Dallas  between 
public  and  private  armed  veasels.  The  reason  that  pub- 
lic ships  are  not  subject  to  a  process  of  this  nature  is,  that 
the  injury  is  a  matter  for  discussion  between  the  two  go- 
▼eriunents*  This  reason  is  not  less  applicable  to  private, 
than  lo  public  armed  ships,  for  they  all  act  under  public 
Sttthority. 

The  difficnlties,  which  would  attend  the  trial  of  this 
qoestion  in  a  court  of  the  United  States^  ailbrd  an  unan- 
swerable argument  against  the  jurisdiction.  The  Courts  of 
France^  on  the  other  hand,  would  have  every  fact  before 
them*  Should  the  trial  be  in  this  court,  it  ought  to  be  con- 
dueled  in  the  same  manner,  as  it  would  have  been  in  a 
French  court ;  but  this,  it  is  well  known,  would  be  impos- 
sible. 

HTORYy  J.  after  reciting  the  facts.  It  is  contended 
on  the  part  of  the  protestants,  that  the  prise  courts  of  the 
UuiUd  Slates  have  no  cognizance  of  captures  made  by  a  for- 
eign power,  but  that  the  right  to  decide  upon  the  legality  of 
captures  belongs  exclusively  to  the  courts  of  the  capturing 
power.  On  the  other  hand,  it  is  contended  by  the  counsel  of 
Messrs.  Hill  and  Mc^Cobbf  that  although  the  general 
principle  be  admitted,  that  the  courts  of  the  capturing 
power  have  jurisdiction  as  to  the  legality  of  all  captures 
made  under  its  authority ;  yet  the  principle  applies  only 
where  the  captured  property  is  actually  brought  within 
the  jurisdiction  of  the  capturing  power,  so  that  prize  pro- 
ceedings maty  attach  upon  it.  That  the  Admiralty  courts 
of  every  country  have  general  jurisdiction  in  all  jcases  of 
torts  committed  on  the  high  seas,  wherever  the  person  or 
thing,  by  which  the  tort  is  committed,  is  within  the  territo- 
ry. That  in  the  present  case,  the  ship  Mount-Hope 
never  having  been  carried  into  France^  the  prize  jurisdtc- 


36  MAS8ACHUSETT8, 


tioD  of  its  courts  ncirer  attoehed,  aod  therefore  the  pre- 
sent  questioOy  at  to  damages,  could  nerer  attach,  aa  an 
iocideot  to  the  geoeral  jurisdictioii  of  such  courts. 

The  general  doctriae,  that  the  trial  of  prises  belongs 
exclusively  to  the  courts  of  that  state,  to  which  the  cap* 
tor  belongs,  is  now  too  firmly  settled  to  admit  of  doubt. 
In  the  great  argument  respecting  th^  Silesia  loan,  it  is  laid 
down,  in  emphatic  terais,  that  *<  this  is  the  clear  law  of  na^ 
tions,andby  this  method  prizes  have  always  been  determined 
in  every  other  maritime  country  of  Europt^  as  well  as 
England.'*  {Call.  Jurid.  129.)  And  this  right  attaches,  not 
only  when  the  captured  property  is  brought  within  the 
territory  of  the  capturing  power,  but  also  when  it  is 
brought  within  a  neutral  territory.  The  seizure  as  prize 
vests  the  possession  in  the  sovereign  of. the  captors,  and 
subjects  the  property  to  the  jurisdiction  of  his  courts, 
and  that  possession  is  deemed  firm  and  secure  in  a  neutral 
port,  and  cannot  be  lawfully  devested  by  a  neutral  tribu- 
nal. ^  And  it  makes  no  difference  whether  the  captured 
property,  in  such  case,  belong  to  an  enemy  or  a  neutral.  * 
It  would  seejn  therefore  to  follow,  as  a  necessary  inference^ 
that  the  courts  of  neutral  nations  were  bound  to  abstain  from 
the  exercise  of  all  jurisdiction  over  property  captured  as  prize 
by  a  regularly  commissioned  foreign  cruiser,  and  brought 
info  their  ports.  But  inasmuch  as  captures  may  have  been 
made  without  a  lawful  commission,  fraudulently  or  pirati- 
cally, or  in  violation  of  the  territorial  rights  of  the  country, 
into  which  the  prize  property  is  brought ;  for  the  purpose 
of  inquiries  of  this  kind,  neutral  courts  may  entertain  jti- 

1  Bynk.  Qu.  Jwr,  Pub,  ch.  \t>  and  17.  Hudson  vs.  Gvestier^  4  Cnmck^ 
283.     TkBMmni^imdM€rUi,4Rob.43. 

•  FaHn,  Train  des  prites,  Ch.  14.  sect,  42.  Duke  qf  Newcastle's 
Utter,  1  Cott  Jurid,  129.  U.  fif.  vs.  PeUrs.  ZDaU.  121.  Mudson  vs. 
Ouestier.  4  Crmiehf  293. 


riidiclioD,  and  in  proper  ci«m  Airord  mrtiiatkMi.  It'teemi 
letlfed)  that  if  a  caplare  haa  beaD  laadfe  witliia  the-  terrn 
torial  seas  of  a  oetttial  admilry ,  or  .b j  a  privateer  iHegali j 
equipped  In  a  oeatral  eeunlrj,  er  by  persons^  who  could 
Bof,  withoot  a  vioiatioa  of  their  allegiance  to  a  neutral 
eoontrj,  act  under  aibell^erent  eommission,  such- capture 
is  iuTaiid,  and  the  property,  to  wbomsoerer  belonging,  may 
be  rigbtfiaUj  restored  by  the  prise  courts  of  such  neutral 
country,  when  brought  within  its  porta.  *  And  the  prin* 
ciple^  upon  which  such  deoisions  are  sustained,  seems  per^ 
fectly  sound,  and  consislent  with  the  acknowledged  rights  of 
belligerent  powers.  A  neutral  natiosi  is  bound  to  abstain 
from  every  act  of  hostility,  and  to  conduct  itself  with  per- 
fect hnpartiality.  If  it  sufEnr  its  neutral  arm  to  be  used, 
to  aid  one  belligerent,  and  to  oppress  its  own  friends,  it  be* 
cornea  a  party  to  the  war,  and  is  justly  responsible  for 
every  act  of  injustice  or  hoalBity,  which  flows  from  such 
conduct.  It  has  a  right  therefore  to  protect  its  own  sove- 
reignty from  violation,  and  to  punish  the  offenders  ;  and,  as 
&r  as  is  in  its  power,  to  restore  the  parties  injured  by  the 
illegal  act  to  the  same  situatloo^  in  which  they  were  before 
it  was  oomautted. 

So  far  then,  as  the  aovereignty  and  rights  of  neutral 
nations  are  concerned,  they  form  an  enception  to  the  gene- 
ral doctrine,  as  to  the  exclusive  jurisdiction  of  the  courts 
of  the  capturing  power  over  prixes. 

The  excf  ptfon  seems  indeed  to  have  been  pressed  some- 
what Carther  in  some  decisions  in  our  own  country ;  farther 
indeed  than  in  my  humble  judgment,  and  I  speak  with 
the  utmost  deference,  can  be  easily  reconciled  with  general 
priocipfes.  It  seems  to  have  been  held,  that  whenever 
neutral  or  Ajnerican  property  is  captured  on  the  high  seas 

*  Toibat  vs.  Jamon,  3  Doll.  133. 
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by  a  lawfully  eominisnoiied  ship  of  a  foraign  belllgeraBt, 
and  brought  hite  our  fiorta,  (ha  eonvta  #f  the  VfrilM  8Mm 
have  juriidlctiott  to  inquire  into  tba  merits  of  the  capforo^ 
and,  if  fo  their  judgmeat  the  captera  are  not  entitled  to  con- 
demnation,  to  award  reslitation,  notwithstanding  even  a 
probable  caoae  for  the  capture.  **  In  time  of  war,  It  la  an 
nnqoestionaUe  right  of  the  belligerents  to  search  neutrd 
ships  and  cargoes  upon  the  ocean,  and,  in  cases  of  snspi^ 
cion,  to  send  them  ra  for  adjudication.  The  evidence  to 
acquit  or  condemn  comes  in  the  first  instance  from  tbe 
ship's  papers,  and  the  persons  on  board.  If  a  breach  of 
neutrality,  or  fraud,  or  gross  misconduct  appear,  the  coilrta 
of  prize  are  competent  in  such  cases  to  decree  confisca* 
tion  of  the  property  by  way  of  penalty.  If  therefore  a 
neutral  tribunal  shall  undertake  to  try  these  questions, 
which  regularly  belong  to  the  courts  of  the  beHigerenf, 
there  is  certainly  some  danger,  that  the  case  wilt  not  af» 
ways  be  tried  by  the  same  proceedings  and  rules,  whicii 
ordinarily  govern  in  prise  causes.  In  eases  of  capture  of 
enemy's  property,  strictly  so  called,  under  like  circum- 
stances, the  exercise  of  such  a  jurisdiction  would  be  ut- 
terly inconsistent  with  the  admitfed  exclnsive  rights  of 
(he  captors,  for  no  neutral  country  can  interpose  to  wrest 
from  a  belligerent  prizes  lawfully  tak^n ;  ■*  and  as  all  neu- 
tral property,  when  captnred,  is,  if  condemned,  deemed 
quasi  enemies'  property,  the  nefitral  tribunal  does  in  fact 
undertake  to  decide  on  the  title  to  the  captured  property, 
and  settle  its  hostile  or  innocf^nt  character.  If  the  property 
turn  out  to  be  hostile,  it  will  not  undertake  to  condemn  if, 
for  that  would  be  a  voluntary  iaterposrtlon  in  tbe  war ;  if 
neutral,  it  seems  difficult  to  perceive,  how  it  can  rigfofful* 

'<»  GUus  Y8.  the  Betty,  3  DalK  6.^i>el  (M  vs.  AmM,  3  Dsll.  333. 
^'  1  Aofr.  lUp.  66. 
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fy  ietlie  the  ^OMlifWD,  bow  far  iU  eharactor  of  neulfBlitj 
Im  toMT*  eotiprotiitted)  or  injurioirtly  used  agalnat  the 
biUlgeMiila» 

It  b  InMi  fhftt  by  the  ordiiMDCe  of  Lenna  XIV.  {de$ 
jNTiaaa)  Ai>f«  15»)  it  ia  espressfy  declared)  that  if,  od  board 
of  pirisea  brought  into  French  porta  bf  foreign  armed  vea- 
•ala,  tii«re  abril  be  found  gooda  belonging  io  tbe  subjecta  of 
fnmcef  or  ila  i^tKea,  the  gooda  so  belonging  to  French  aub- 
jecia  ahnU  be  reatored.  FMtA  saya,  that  this  right  ia  ex*- 
•reiaed  tn  fajmur  of  mibjects  by  way  of  coinpeoaation 
far  file  Myiiini  granted  to  the  captor  and  his  priae ;  bot  he 
•t|Nrea#ly  atalea,  that  the  nile  d^a  not  extend  to  the  goods 
of  aUata."*  At  beat,  thia  ia  bat  a  mere  municipal  regulation 
of  FWm^  and  in  tountries^  where  no  aimilar  regaiation 
exbta,  it  ahoiild  aeetti  fit,  that  the  general  rule  of  the  law  of 
oatboa  abhuld  firevaif.  The  true  principle  aeema  laid 
down  by  Mr.  JuHict  Johnson  in  his  very  able  opinion  in 
Bne  r%*  Himely.^  <*  A  prise,  brought  into  our  porta  by 
a  bdKgereof,  coolhuiea  subject  to  the  jurisdiction  of  the 
captwring  power,  aUhoogh  the  corpus  be  within  the  lim* 
ifes  of  ODotiier  jurisdiction.  A  prize,  broaght  into  our  porta, 
would  be  b  no  wiae  subjected  by  that  circumstance  to  our 
jnrbdietioo^  except  perhaps  in  the  single  case  of  its  being 
■eeeaaary  to  aaanme  the  joriadiction,  to  protect  our  neutral* 
ity  or  aoTereignty,'as  in  the  case  of  capturea  within  our 
jwriadictioaMJ  limita,  or  by  yessela  fitted  out  in  our  ports," 
Ib  the  Flad  Ojfen^  **  Sir  WiUiam  Scott  asserts  the  same 
doctrine,  and  declares,  that  prize  of  war  is  a  matter  ^*  over 
wbkh  SL  BOotral  country  has  no  cognizance  whatsoever,  e»n 
eepi  m  flbe  sn^U  tase  of  an  infringement  of  its  own  tern 
rOofg.** 

'<2  Fatti,  Gmmi.  274.    ro/ta  det priiti,  cA,  7,  p.  106, 

«4  Cranek,  JppnMf.    NoU  (C.)  h  1  Reb.  134,  144. 


40  MASSA€BDS]ETT8» 

InTiDcible. 

Tb^  doctrine,  which  seems  asserted  in  the.Mseii  of  Oiu98 
TS.  the  Betsy^  and  Del  Col  vs.  Artwldt  so  far  as  appUea 
to  the  present  discussioni  is  encountered  also,  and  io  no 
small  degree  shaken,  by  the  opinion  of  the  Supcenie  Court 
in  Hudson  vs.  Oueatier.  '^  The  Chief  Justice,  ^n  deliver* 
log  the  opinion  of  the  court,  speaking  of  a  vessel  captured 
as  prize,  sajs,  ^^  in  the  port  of  a  neutral,  she  is  io  a  place  of 
safetj^,  and  the  possession  of  the  captor  cannot  be  lawful* 
ly  devested,  because  the  neutral  sovereign,  by  hiinself  or 
his  courts,  can  take  no  cognizance  of  the  question  of  prize 
or  no  prize.  In  such  case,  the  neutral  sovereign  cannot 
wrest  from  the  possession  of  the  captor  a  prize  of  war 
brought  into  his  ports."  And,  applying  the  same  reason- 
ing to  the  case  of  a  seizure  for  the  violation  of  a  mnnici- 
pal  law,  he  declares  it  io  be  the  opinion  of  the  court,  ^*  that 
a  possession,  thus  lawfully  acquired  under  the  authority  of 
a  sovereign  state,  could  not  be  devested  by  the  tribunals 
of  that  country,  into  whose  ports  the  captured  vessel  waa 
brought."  It  will  be  recollected;  that  in  this  case  the  pro- 
perty belonged  to  American  citizens,  and  had  been  condemn- 
ed, while  lying  in  a  Spanish  port,  by  a  French  tribunal,  and 
afterwards  brought  to  Ibis  country.  But  in  Rose  vs.  Hims* 
ly,  ^'  which  was  argued  at  the  same  time,  and  involved  in 
many  respects  the  same  questions  as  Hudson  vs.  CtuestuTy 
the  property  was  actually  brought  into,  the  Uniied  St€tte9f 
and  libelled  for  restitution,  before  any  proceedings  were  in- 
stituted in  any  French  tribunal.  The  doctrine  therefore  in 
Hudson  vs.  Ouestier  must  be  supposed  to  apply  to  the 
case  of  American,  as  well  as  neutral,  property,  captured 
and  brought  into  an  American  port.  In  either  respect  it 
would  be  inconsistent  with  that,  which  seems  to  be  assam- 
ed  in  the  cases  in  3  Dallas,  6  and  333,  to  which  I  have 
alluded. 

H4Chific4,293.  >•  4  Cnmdh,  241. 
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Invincible. 

But  ailowiDg  these  cases  to  have  the  fullest  efiecti  which 
the  moat  Kberal  construction  can  impute  to  them,  they  onljr 
deeid«,  that  the  jorisdiction  of  pur*  courts,  in  matters  of 
praea  made  bj  foreign  cruisers,  attaches^  whenever  the 
prise  property  is  within  our  own  ports.  In  the  case  before 
the  Court,  the  cruiser  itself  onlj  is  within  the  country^ 
and  not  the  captured  ship  in  the  character  of  prize.  It  is 
therefore  dearly  disfingoishable.  The  cruiser  too  comes 
into  port  by  compulsion  in  the  hands  of  American  recap« 
tors,  succeeding  to  hostile  captors.  It  is  not  therefore  a 
case,  where  even  a  voluntary  dsylum  is  sought^ 

I  accede  to  the  position',  that,  in  general,  in  cases  of 
maritime  forts,  a  court  of  Admiralty  will  sustain  jurisdic- 
tion, where  either  the  person,  or  his  property,  is  within  the 
territory.  It  is  not  even  confined  to  the  mere  offending 
thing ;  It  spreads  its  arms  over  the  tangible,  as  well  as 
incorporeal  property,  of  the  offending  party,  to  enable  it 
to  afford  an  adequate  remedy.  The  Admiralty  may 
therefore  arrest  the  person,  or  the  property,  or,  by  a  foreign 
attachment,  the  chases  in  action^  of  the  offending  party, 
to  answer  ex  delicto.  But  it  affords  such  remedies  only, 
where  the  tort  Is  a  mere  marine  tresjRiss,  and  not  where 
it  RiTolves  directly  the  question  of  prize. 

No  case  has  been  produced  at  the  argument,  where  a 
neutral  tribunal  has  sustained  jurisdiction  ovef  a  crtiiser 
on  account  of  her  having  made  illegal  prizes  on  the  high 
•eat,  where  the  prize  was  not  within  its  territory.  After 
considerable  research,  I  have  not  been  able  to  find  any 
fndh  ease  in  modern  times.  From  the  works  of  Sir  Lea^ 
time  Jenkins  (2  vol.  714 — 754)  it  does  hdwever  appear, 
thai  'h  1675,  the  English  Admiralty  confiscated  a 
French  privateer  on  account  of  illegal  depredations  com- 
nitted'  on  English  and  Dutch  vessels,  against  the  re* 
TOt.  li.  '  6 
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nonstraiicei  of  the  French  goveromeBt,  who  claimed  a 
rtnvay  of  the  cause,  as  rightfully  belonging  to  tbeoi* 
But  the  particular  ground  of  the  deciaion  does  not  appear; 
and  as  one  charge  was  for  an  infringement  of  the  territorial 
sovereignty  of  Qrtai  Briiainy  it  might  have  turned  upon 
that  point.  *^ 

On  the  other  hand,  in  the  case  of  the  United  States  vb« 
Richard  Peters^  ^'  the  Supreme  Court  awarded  a  prohibit 
lion  to  the  District  Court  against  proceeding  on  a  libel 
against  a  French  national  ship  oT  war  for  an  alleged  illegal  cap- 
ture of  an  American  schooner  and  cargo,  the  pri2e  having 
been  carried  into  a  French  port  for  adjudication.  And 
the  prohibition  asserted,  that  by  the  law  of  nations  beilige* 
rent  cruisers  duly  commissioned  had  a  right,  in  time  of  war, 
to  arrest  and  seize  neutral  ships,  and  carry  them  into  ffao 
ports  of  their  sovereign  for  adjudication,  and  that  such 
cruisers,  or  their  officers  and  crew,  were  not  amenable  be- 
fore the  tribunals  of  neutral  powers  for  their  conduct  there- 
in. 

It  is  argued,  that  this  case  is  inapplicable  to  that  at  bar, 
because  the  Mount-Hope  was  recaptured,  and  thereby  the 
right  of  the  French  captors  devested,  and  their  courts  oust- 
ed of  jurisdiction.  And  it  is  certainly  law,  that  in  case  of 
a  recapture,  escape  or  voluntary  discharge,  of  a  captured 
vessel,  the  right  of  the  courts  of  the  belligerent  to  adju- 
dicate upon  the  property,  as  prize,  is  completely  gone  ; 
for  that  right  remains,  only  while  the  possession  of  the 
property  remains,  either  actually  or  constructively,  in  the 
sovereign  of  the  'captors.  But  it  does  not  thence  follow, 
that  such  courts  are  deprived  of  the  authority  to  award 
damages  to  the  injured  party,  trhere  the  capture  has  been 
unlawful,  and  thereby  indirectly  to  entertain  the  question 
of  prize.     Much  less  is  it  to  be  inferred,  that  the  fact  of 
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Mcaplitre  alone  enables  a  neutral  tribunal  to  take  cogni- 
sance of  tbe  capture  itself,  and  thereby  of  the  question  of 
prae,  over  which  or iginaliy  it  could  not  ataert  anj  juris* 
dktioB. 

In  the  irat  place,  it  is  extremely  clear,  that  tbe  French 
onorta  bad  complete  authority,  aa  courts  of  prize,  to 
mrard  damages  for  the  capture  of  tbe  A/onnMfope,  if  it 
was  illegal.  Tbe  ordinary  mode  of  seeking  redress  by 
nettlrala  for  such  injuriea  is,  to  apply  to  tbe  prise  tribunals 
of  the  aoTereign,  under  whose  authority  tbe  capture  has 
been  made,  for  dam^^es.  Such  cases  are  familiar  in  the 
annals  of  the  admiralty.  ■*  The  argument  therefore  of  the  - 
connael  ibr  Messrs.  Hill  and  Me^Cobb,  that,  if  this  court 
hare  not  jurisdiction  to  award  damages,  no  court  has,  and 
there  is  a  right  without  a  remedy,  cannot  be  sustained. 

In  the  next  place^  the  principal  question,  involved  in  a 
trial  under  such  ouxomstancesy  necessarily  is  tbe  questioir 
of  prise.  It  is  true,  that  probable  cause  would  justify 
the  sekrare,.  and  destroy  the  claim  for  damages;  but  it 
mni  be  probable  cause  to  seise  as  prise  in  reference  to  a 
violation  of  belligerent  rights.  What  constitutes  such 
probable  cause  depends  on  the  state  of  the  war,  tbe  actu» 
al  operations  of  the  belligerents,  the  documents  required 
to  be  on  board,  the  artificial  rules  applied  by  prise  tribu* 
nab,  to  sift  the  colourable  papers  and  commerce  of  neutrals, 
and  the  positive  directions  of  the  sovereign  power.  Of 
some  of  these  questions,  at  least,  the  courts  of  the  captors 
are  the  moat  competent  judges.  Suppose  an  American 
ship  had  been  captured  under  the  British  orders  in  Coun- 
cil for  having  a  certificate  of  origin  on  board,  would  it 
have  been  competent  for  an  American  tribunal,  if  the  crui« 
ser  had  come  within  our  ports,  to  decide  upon  the  legality 
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of  the  captare  thus  made  under  the  orders  of  the  love* 
reigOy  who  bad  already  declared  such  certificates  to  be 
a  good  cause  of  condemnation  ?— It  seems  to  me  difficult 
to  maintaiuy  that  such  a  capture,  so  made,  conid,  ni  an^ 
American  court,  subject  the  parly  to  damages,  even  sup- 
posing it  be  a  clear  infringement  of  our  neutral  rights,  and 
of  the  laws  of  nations.  The  acts  done  under  the  antbority 
of  one  sovereign  can  never  be  subject  to  the  revision  of 
the  tribunals  of  another  sovereign ;  and  the  parties  to  sucli 
acts  are  not  responsible  therefor  in  their  private  capaci* 
ties.  If  the  citizens  of  a  neulrfJ  country  are  injured  by 
such  acts,  it  belongs  to  their  own  government  to  apply  for 
redress,  and  not  for  judicial  tribunals  to  administer  it.  One 
great  object  in  the  establishment  of  prise  courts  is  to  as* 
certain,  whether  a  capture  is  made  under  the  authority  of 
the  sovereign  power.  When  once  the  courts  of  any  sove- 
reign have  definitively  pronounced  the  capture  rightfol,  it 
becomes  the  acknowledged  act  of  the  sovereign  himseMy 
and  the  parties,  who  made  the  capture,  are  completely,  as 
to  all  foreign  nations,  justified,  however  repugnant  such 
capture  may  seem  to  the  law  of  nations.  How  can  a  neu- 
tral tribunal  decide,  that  a  capture  on  the  high  seas  is  in 
opposition  to  the  will  of  the  sovereign  of  the  captors  ?— 
It  may  perhaps  be  competent  to  decide,  that  the  capture 
ought  not  to  have  been  ratified,  but  could  it  hence  infer, 
that  it  would  not  be  ? 

Whether  damages  then  shall  in  any  case  of  capture  be 
given,  must  depend  upon  the  law  of  prise,  as  understood 
and  administered  by  the  foreign  sovereign,  or  in  a  case  of 
probable  cause,  upon  the  subsequent  conduct  of  the  cap- 
tors. The  damages  therefore  are  not  an  independent  and 
principal  inquiry,  but  a  regular  incident  to  the  question  of 
priie,  in  whatever  manner  the  process  may  be  instituted. 
And  this  consideration  disposes  of  that  part  of  the  argu« . 
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meal,  in  wbicb  it  is  aiMimed^  that  abbough  a  neorral  tft- 
buaal  may  not  directly  entertain  the  question  of  priaet 
jel  k  may  colbterallyi  when  it  is  a  mere  incident  to  th» 
qoeation  of  damagea. 

0»  the  whole  I  am  of  opiaiooy  that  in  the  caae  before 
the  Court,  the ,  priae  tribunala  of  Frmnee  had  complete  j«- 
riidictioii by  the. capture  ;  that»  although  the  right  lo  adjv- 
dieate  aa  prke  was  devested  by  the  Bubse<|ueot  Brilish  re<- 
cap4nffe»  yet  it  was  still  competent  tor  them  to  entertain  a 
soil  bjF  the  owners  for  damages,  if  the  capture  were  ille- 
gal;  lluUy  consistently  with  the  law  of  nations,  an  Ameri^ 
eaa  tribunal  could  not  adjudge  on  the  question  of  prize ; 
sad  Ibe  recapture  of  the  priae»  or  the  bringii^  the  cruiser 
witUa  our  ports,  did  not  vest  a  jurisdiction  in  such  tribu* 
aal,  which  it  was  otherwise  incapable  of  assuming* 

I  aoa  therefore  for  sustaining  the  plea  to  the  jurisdiction, 
and  br  disnuissing  the  claim  of  Messrs.  Hill  and  Mc'Cobb 
wilh  coats* 

DAFISy  District  Judge,  concurred. 

Claim  ditmissed  wit^  cotti.* 

^  Upon  appeal  thU  Jndgnent  was  aflrmed  l>y  the  Sapreme  Court. 


Qaummll  si.  Skihsss. 

!■  ciDwi  OB  tb«  iDftaDce  ride  of  the  Admiraltj,  the  answer  of  the  daimoDt  ihoutd  be 
vcriSad  hf  mUi;  tad  in  a  wit  for  wagn,  the  libellaot  may  eompel  the  adrene 
fflitj  to  aaavar  apadai  aatarrociitoriaf. 

fai  aaita  far  wages,  tntereat  ii  allowed  from  the  time  of  a  demand  proved ;  and  if  oo 
tfemaad  b  proved,  from  the  oummeneeineDt  of  the  itiiL 

T^fliB  waa  a  libel  for  mariners'  wages.  Some  questions 
arose  as  to  )he  practice  in  causes  on  the  instance  side  of 
the  court,  and  particularly  in  causes  of  this  nature. 
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8TX}RYf  J.  In  cftUfM  on  tbe  instance  side  of  the 
Coart,  the  easwer  of  the  cMiMnt  theald  be  verified  bj  hie 
<oath.  This  is  the  general  practice  bc^h  of  courts  of  equitjr 
and  courts  of  admirallj  ;  and  indeed  of  ail  courts  proceed* 
ing  according  to  the  coarse  of  the  civil  law/  In  suits  for 
mariners'  wages,  tlie  libellant  may  compel  the  adverse  pw- 
tj  to  amiiser  special  inlerrogalories,  which  are  filed  utf* 
der  the  iNrectiooof  the  court,  and  are  like  the  interrogathig 
part  of  a  bin  iff  Chancery* — And  in  point  of  coaveiifeiiee> 
this  practioeahonid  be  adhemd  le^  ler  it  brings  dkHactly 
befase  the  eoort  tbe  pomts,  on  which  tbe  defence  b  intendi^ 
ed  to  be  rested. — As  to  all  faots  denied,  the  bmrthen  ofi 
proof  lies  on  the  plaintifl^  except  in  the  special  case  of  th# 
shipping  p«por  mA  logbook,  as  provided  f^  in  the  statoCe 
regahting  seamen  in  tbe  raerdiants'  service.' < 

Se^idge^  for  the  KbeHant,  ipquired,  whether  interest 
would  be  allowed  on  the  amount  of  the  wages  dnefrearthw 
time  of  a  demand  made. 

STORY.  J.  There  is  no  diflerence  in  this  respect 
between  the  practice  of  our  charts  of  common  law,  aad  thai 
of  the  Admiralty.  In  the  latter,  interest  is  generally  alhnr 
ed  from  the  time  of  ademand  made  for  the  wages ;  and  if  «> 
special  demand  is  proved,  from  the  time  of  the  commence* 
ment  of  tbe  suit. 

Totmt0nd^  lor  tlie  defendant. 
1 2  Bra,  4(kn.  416.-C!ferfc.  Pnw.  Hi.  14,  U^MmmiaVi  Arm,  813. 
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*    Tbs  RmoIiUtiov  Asn  Cab80»  Bmjov  Claimant. 

If  a  renel  lieenaed  for  the  coasting  trade  engage  in  smuggling  foreign  goods,  she  is 
fctftited  under  the  thirt)r.tecand  section  of  the  coasting  act  of  Feb.  18, 1793, 

jTbis  was  the  case  of  a  yessel  liceofled  for  the  coasting  trade, 
ud  seized  for  an  alleged  forfeiture.  Tbe  information  con- 
tained three  counts;  the  first,  for  an  illegal  taking  on  board 
of  prohibited  goods  with  bteot  to  import  the  same  info  the 
VnUed  StaieSf  contrary  to  the  sixth  section  of  the  non- 
importatioo  act  of  March  1,  1809,  chap.  91 :  the  second, 
for  unlading  goods  to  the  value  of  }400  and  upwards  in  the 
nq;ht  time  without  a  special  license,  contrary  to  the  fiftieth 
section  of  the  collection  act  of  March  2,  1799,  chap.  128  : 
the  third  for  being  concerned  in  a  trade  other  than  that,  for 
which  the  schooner  was  licensed,  contrary  to  the  thirty- 
•eoond  section  of  the  coasting  act  of  February  18,  1793^ 
chap.  8. 

STORY^  J.  I  will  not  take  up  time  in  considering  the 
•fidoMe  lo  this  case.  There  is  the  most-  plenary  proof, 
that  the  vessel  was  engaged  in  a  smuggling  trade  under  cir- 
auastaiices  admitting  of  no  apology ;  and  there  is  no  doubt 
Aat  the  goods  were  of  British  manufacture,  and  greatly  ex- 
ceeded the  value  of  }400. 

I  do  not  think  it  material  to  consider,  how  far,  in  point  of 
fact,  the  allegations  of  the  first  and  second  counts  are  sop- 
ported,  because,  in  my  judgment,  the  decision  of  this  cause 
may  weH  rest  on  the  third  count. 

It  is  contended,  that  the  vessel  being  duly  licensed  for 
the  coasting  trade,  a  traffick  in  smuggled  goods  is  not  with- 
in the  tfairty-secpnd  section  of  the  coasting  act.    This 
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argument  is  utterly  untenable.  A  vesfiel  licensed  for  the 
coasting  trade  cannot,  without  manifest  absurdity,  be  auppoth 
ed  to  be  authorized  thereby  to  carry  on  an  illegal  traffick. 
Such  a  construction  would  overturn  the  whole  revenue 
flystem,  and  license  every  species  of  fraud. 

It  is  very  clear,  that  a  coasting  vessel  engaged  in  an  ille- 
gal traffick,  is  employed  in  a  trade,  other  than  that,  for 
which  she  is  licensed,  and  consequently  liable  to  condem- 
nation. 

I  affirm  the  decree  of  the  District  Court  with  costs. 

O.  Blake,  District  Attorney,  for  the  Unii/id  StaUs. 
J.  E,  Smith,  fdr  the  claimaot. 


The  Hope,  Ritchie  and  Carson  Claimants. 

The  toaster  of  a  ihip  is  not  a  competent  witness  in  ao  information  tii  rem  for  a  tot' 
feiture  oocaaiooed  by  his  mi8condact.--Circaouta]ioes  of  preiamptioo  of  masten* 
knowledge  of  illegal  goods  being  on  board. 

STORY^  J.  The  schooner  Hope  has  been  seiased,  as 
forfeited  for  a  violation  of  the  sixth  section  of  the  noiH 
importation  act  of  March  1,  1809,  chap.  91.  From  the  ^vi* 
dence  it  appears,  that  in  the  latter  part  of  the  year  1812, 
the  schooner  was  captured  on  a  voyage  to  Spaiuy  carried 
into  England  for  adjudication,  and  there  finally  restored. 
She  afterwards  sailed  from  England^  apparently  without 
any  cargo,  having  passengers  on  board,  who  had  been  pri'- 
soners  of  war,  and  arrived  at  Boston  in  August  181d« 
On  her  arrival,  she  was  reported  as  in  ballast,  and  her  mani- 
fest contained  no  statement  of  any  British  merchandise 
being  on  board.-— On  searcfay  however,  in  the  cabin,  under 
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tbe  births  of  the  master  and  mate,  divers  goods  of  British 
manufacture  were  found  concealed,  which  were  seized,  and, 
DO  claim  having  been  interposed  therefor,  the  same  have 
aince  been  condemned  and  sold  for  about  ^1890.  At  the 
time  of  the  seizure,  some  of  these  goods  were  claimed  by  the 
master  as  hit  own  property,  and  some  as  the  property  of 
tbe  mate  and  passengers.— The  goods  claimed  by  the 
master  were  found  in  the  same  places,  where  the  others  were 
concealed,  and  the  rule  must  apply*  noBcitur  a  sociis.  It  is 
an  almost  necessary  presumption,  that  the  master  knew, 
where  his  own  goods  were  ;  and  if  so,  it  is  extremely  diffi- 
cult to  suppose  him  ignorant  of  the  concealment  of  the 
other  packages.  It  was  his  duty  to  exercise  every 
diligence,  in  order  to  avoid  involving  the  ship  in  the  severe 
penalties  imposed  by  law  upon  illegal  importations.  If 
these  goods  had  been  concealed  in  unusual  places,  \o  which 
the  master  might  not  be  supposed  to  have  had  ordinary  ac* 
cess,  there  might  be  some  colour  for  asserting  his  ignorance 
of  the  contents  of  the  other  packages. — But  here  the  very 
goods  claimed  by  bimaelf  have  been  abandoned  on  account 
of  their  illegal  character,  and  the  other  packages  must,  in 
a  mind  not  wilfully  blind,  have  attracted  the  strongest  sus- 
picions. The  master  had  a  right  to  know  their  contents, 
and  being  put  upon  inquiry  by  circumstances  calling  loud- 
ly for  it,  I  must  presume  that  he  had  full  knowledge  of  the 
illegal  character  of  the  packages,  and  meant  to  take  upon 
himself  the  peril  of  detection. 

I  regret,  that  I  cannot  see  this  case  in  the  same  favour- 
able light,  as  the  District  Court.  The  owners  of  tbe 
schooner  do  not  appear  to  have  had  the  slightest  connex- 
ion with  this  illegal  traffick  :  and  it  is  unpleasant  to  visit 
upon  them  the  penal  consequences  of  acts,  in  which  they 
took  no  part.  '  But  I  cannot  bend  the  rules  of  law  to  cases 
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of  individual  hardship.  My  duty  leads  aoe  through  a  harsh 
and  narrow  path ;  but  I  have  the  conaolatioD  to  kii0W)  that 
another  avenue  is  open  to  a  departnent,  which  has  the 
power  to  temper  the  severity  of  the  law»  and  yield  relief  to 
innocent  sufferers. 

It  has  been  intimated,  that  if  the  court  should  be  of 
opinion,  that  the  master  is  a  competent  witness,  and  would 
hidiitge  the  parties  withanopport«Htt7,bis  testivonj  cowUI 
be  procured,  to  prove  his  ignorance  of  the  iUegal  mer- 
chandise being  on  board.  But  even  if  competent,  I  caa- 
not  say,  that  the  naked  denial  of  the  master,  standing 
(as  it  should  seem)  in  vinctdis,  could  outweigh  the  other 
strong  circumstances  of  the  case.  How  could  the  master . 
be  believed,  if  he  should  deny  his  knowledge  of  his  own 
adventure  ?  I  am,  however,  of  opiaion,  that  in  this  case  the 
master  is  not  a  competent  witness.  He  is  called  to  exempt 
the  ship  from  a  forfeiture,  occasioned  by  his  own  illegal 
conduct.  He  has  therefore  a  direct  interest  in  the  event 
of  tiie  suit ;  and  the  decree  of  condemnation  would  be  good 
evidence  in  a  suit  brought  against  him  by  his  owners.  The 
better  opinion  in  the  authorities,  in  my  judgment,  supports 
this  doctrine.^ 

I  reverse  the  decree  of  tb^  District  Court,  and  adjudge 
the  schooner  Hope  and  appurtenances  to  remain  forfeited  to 
the  United  States. 


O.  Blake,  (or  the  United  StaUs. 
E,  Rockmood,  for  claimants. 

1  Putter  ▼«.  Jaekton,  Bunb.  R,  139.  Spong  vs.  Fatting,  Bunb.  R.  203. 
Vide  alto  Oreet^  vs.  iVeip  River  Company,  4.  T.  R,  589.  Tkompton  vs. 
Btrri,  1  E9p.  R.  339.    ReUUon  ys.  SaUdlfwik,  Bwib.  R,  139,  note. 
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A  witiwn  caaooC  kt  mM  s  coU»teraI  quMtion  aot  retovaat  to  the  natter  in  inue, 

berely  to  teit  hit  credibility. 
Tlic  oiif^iial  ioveotor  ia,at  all  eveoti,  eotitled  to  the  patent  for  hii  ifiveotioo.    If  a 

pcTHNi  iovent  an  inprovenieDt  00I7  on  a  maebine,  he  is  aot  eotitled  to  a  pateot 

oTthf  whole  oachioe. 
The  identity  or  diverrity  of  two  machinet  depends,  not  no  the  employment  of  the 

•ame  elemeoti  or  powen  of  mechanics,  but  upon  the  produciQgof  the  giyen  effect 

by  the  nme  mode  of  operation,  or  the  tame  combioation  of  powen. 

Cask  fbr  iBfriogement  of  a  patent  right  of  one  J  ease  Reed 
for  cutting  and  heading  nails  at  one  operation.  The  plain- 
tiff claimed  as  ^ignee  of  said  Reed. 

At  the  trial,  the  plaintiff  produced  and  proved  the  pa- 
tent of  said  Reed,  dated  the  22d  of  February  1807,  and  an 
auwignmeDt  to  himself  of  the  whole  of  Reed*s  patent  right. 
He  also  proved,  that  the  machine  was  a  highly  useful  inven- 
tion, and  that  the  defendant  used  two  machines,  which, 
ia  the  opinion  of  the  plaintiff's  witnesses,  cut  and  beaded 
oails  at  pne  operation,  substantially  upon  the  same  principles, 
and  by  the  same  mode  of  operation,  as  the  plaintiff's  ma-» 
chines,  though  there  were  some  differences  in  the  structure 
and  operations  of  some  particular  parts.  The  plaintiff  al- 
so gave  evidence  of  the  value  of  the  use  of  the  machines,  so 
ttsed  by  the  defendant,  during  the  time  stated  in  the  decla- 
ratioo,  and  claimed  damages  to  the  amount  of  the  value  so 
proved. 

The  defendant,  in  his  defence,  relied  on  three  points.^- 

1.  That  the  maehines  used  by  him  were  not  sabstantially, 
in  principles  and  mode  of  operation,  like  the  plaintiff's. — 

2.  That  if  they  were,  still  that  the  plaintiff  onght  not  to 
recover,  because  the  machines  so  used  by  him  were  the  in- 
vention of  one  Jacob  P'erlcinSf  under  whom  he  claimed,  who 
had  invented^  oaed  and  patented  the  same,  long  before  the 
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invention  and  patent  of  the  iaid  Jefse  Reed ;  that  Rud^9 
patent  was  too  broad,  it  including  Perkins* $  invention  afore- 
said, upon  which  invention  Reed  had  made  some  improve- 
ments, hut  could  not  thereby  entitle  himself  to  a  patent  for 
more  than  his  improvement. — S^  That  Reed  had  surrep- 
titiously obtained  his  patent  for  the  discovery  of  another 
man,  to  wit,  of  Jacob  Perkins.  The  defendant  filed  « 
specification  of  special  matter  to  be  given  in  evidence  un- 
der the  general  issue. 

The  defendant  then  produced  and  .prored  a  patent  to 
Jacob  Perkins^  dated  the  J  4th  of  February  1799,  and 
models  were  introduced,  and  exhibited  to  the  jury,  of 
Reed^a  qiachine,  and  Perkinses  machine — ^and  a  number 
of  witnesses  were  examined  by  each  party,  to  prove  the 
identity  or  diversity  of  the  two  machines,  in  all  sub- 
stantial respects,  in  their  principles  and  modes  of  ope- 
ration. 

One  of  the  defendant's  witnesses,  Allan  PoUockt  having 
been  examined,  and  having  testified,  that  in  his  judgment 
the  principles  and  modes  of  operation  of  both  machines 
were  substantially  the  same,  and  having,  with  reference  to 
the  models  before  him,  explained  his  reasons  for  his  opinion, 
and  described  tfie  powers,  principles  and  adjustments  of 
both  machines,  the  counsel  for  the  plaintiff  produced  the 
model  of  another  nail  machine,  invented  and  used  by  a 
third  person,  under  whom  neither  party  claimed]  long  be- 
fore the  machine  either  of  Reed  or  of  Perkins  existed,  and 
proposed  to  interrogate  the  witness,  as  to  the  principles 
and  mode  of  operation  of  said  machine,  and  how  far  it  coin- 
cided with,  or  differed  from  Perkine's  machine ;  in  order, 
as  the  counsel  stated,  to  shew  by  his  answers,  and  by 
other  testimony,  the  incorrectness  of  the  witness  in  his 
preceding  examination,  and  in  his  knowledge  of  mechanics, 
and  to  enable  the  jury  the  more  fully  to  estimate  Ihe  teati- 
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momy  o(  the  witoets.     This  was  objected  to  on  the  part  of 
the  defeodcDt's  coaiiteK 

STORYf  J.  I  am  of  opinion,  that  it  ia  an  improper 
niqifiry,  and  overrule  it.  It  can  at  best  amount  to  no 
more,  than  going  into  collateral  inquiries,  not  relevant  to  the 
matter  in  issoe,  barelj  to  prove  a  witness  to  be  incorrect* 
And  I  hold  it  a  clear  rule  of  law,  that  a  witness  cannot  be 
asked,  as  to  a  mere  collateral  fact,  having  no  relevancy  to 
the  iasoe,  in  order  to  draw  from  him  an  answer,  which  might, 
by  other  evidence,  be  shewn  incorrect,  and  thereby  to*  dis- 
credit him.  Besides,  if  the  inquiry  were  gone  Into,  it 
would  embarrass  the  jury,  by  drawing  their  attention  to  the 
prineiples  of  a  machine  not  in  controversy  before  the  court, 
and,  whichever  way  the  question  as  to  such  machine 
might  be  settled,  it  could  have  no  legal  tendency  to  prove 
the  identity  or  diversity  of  the  two  machines  in  contro- 
▼Cray. 

After  the  testimony  was  closed  on  each  side,  STORYf 
jr.  directed  the  jury,  to  the  following  effect : — 

The  firit  question  for  consideration  is,  whether  the  ma- 
chines used  by  the  *  defendant  are  substantially,  in  their 
principles  and  mode  of  operation,  like  the  plaintiff's  ma- 
chines. If  so,  it  was  an  infringement  of  the  plaintiff's  pa- 
tent to  use  them,  unless  someof  the  other  matters  offered  in 
the  defence  are  proved.  Mere  colourable  alterations  of  a 
machine  are  not  sufficient  to  protect  the  defendant. 

The  original  inventor  of  a  machine  is  exclusively  entitled 
to  a  patent  for  it.  If  another  person  invent  an  improve- 
ment on  Boeh  machine,  he  can  entitle  himself  to  a  patent 
for  such  improvement  only,  and  does  not  thereby  acquire 
a  righl  to  patent  and  use  the  originat  machine ;  and  if  he 
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do€t  procnre  a  patent  for  the  whole  of  aiich  a  machiae  with 
the  improvement,  and  not  for  the  improreraent  only,  his 
patent  is  too  broad,  and  therefore  void.  It  is  often  a  point 
of  iotriosic  difficult j  to  decide,  whether  one  machine  operate 
upon  the  same  principles  as  another.  In  the  present  ioh 
proved  state  of  mechanics,  the  same  elements  of  molioo, 
and  the  same  powers,  must  be  employed  in  almost  all  ma- 
chines.  The  lever,  the  wheel,  and  the  screw,  are  powers 
well  known  ;  and  if  no  person  could  be  entitled  to  a  patent, 
who  used  them  in  his  machine,  it  would  be  in  vain  to  seek 
for  a  patent.  The  material  qnestionj  therefore,  is  not 
whether  the  same  elements  of  motion,  or  the  same  compos 
nent  parts  are  use'd,  but  whether  the  given  effect  is  produc* 
ed  substantially  by  the  same  mode  of  operation,  and  the 
same  conbination  of  powers,  in  both  machines.  Mere 
colourable  differences,  or  slight  improvements,  cannot 
shake  the  right  of  the  original  inventor.  To  illustrate 
these  positions ;  suppose  a  watch  was  first  invented  by  a 
person,  so  as  to  mark  the  hours  only,  and  another  person 
added  the  work  to  mark  the  minutes,  and  a  third  the 
seconds ;  each  of  them  using  the  same  combinations 
and  mode  of  operations,  to  mark  the  hours,  as  the  first.  In 
such  a  case,  the  inventor  of  the  second  hand  could  not  have 
entitled  himself  to  a  patent  embracing  the  inventions  of  the 
other  parties.  Each  inventor  would  undoubtedly  be  entit* 
led  to  his  own  invention  and  no  more.  In  the  machines  be*  • 
fore  the  court,  there  are  three  great  stages  in  the  opera- 
tions, each  producing  a  given  and  distinct  effect ; — 1.  The 
cutting  of  the  iron  for  the  nail ; — 2.  The  griping  of  the  nail  ; 
— ^.  The  heading  of  the  nail.  If  one  person  had  invented 
the  cutting,  a  second  the  griping,  and  a  third  the  heading, 
it  is  clear,  that  neither  could  entitle  himself  to  a  patent  for 
the  whole  of  a  machine,  which  embraced  the  inventions  of 
the  other  two,  and,  by  the  same  mode  of  operation,  prodoc* 
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td  Che  sane  effect ;  and^  if  he  did,  bis  patent  would  be  void. 
Some  machiaes  are  too  simple  lo  be  thus  separately  con- 
sidered ;  others  sgain  are  eo  compJeXi  as  to  be  iovented  bj 
a  successioD  of  improvemeots,  each  added  to  the  other. 
Apdf  on  the  whole^in  the  present  case^  the  question  for  tbe  jair  j 
iSi  wjheiher,  takiiig  Reed^s  machioe,  and  Perkinses  machine 
toptber,  aad'coosideriqg  tbem  with  their  various  combiaa- 
tionsy  thej  are  machines  constructed  substantially  upon  the 
same  principles,  and  upon  the  aame  mode  of  operation.  If 
they  are,  then  Rted^s  patent  is  void,  and  the  plaintiff  is  not 
entitled  to  recover ;  and  the  finding  of  the  jury  upon  (he 
first  special  point  stated  in  the  defendant's  specification  of 
defence  must  essentially  depend  upon  their  decision  upon 
this  question* 

As  to  the  question,  whether  tbe  patent  was  surreptitious- 
ly obtained,  there  is  no  direct  or  positive  proof,  that  R^d 
had  ever  seen  Perkinses  machine  before  he  obtained  a  pa- 
tent, but  there  is  evidence,  from  which  the  jury  may  legally 
infer  the  fact,  if  they  believe  that  evidence.  It  is  a  pre- 
sumptioa  of  law,  that  when  a  patent  has  been  obtained,  and 
tbe  specificatioBB  and  drawings  recorded  in  tbe  patent  office, 
every  man,  Srho  sabsequently  takes  out  a  patent  for  a  simi- 
lar machine,  has. a  knowledge  of  the  preceding  patent.  As 
in  Chancery  it  is  a  maxim,  that  every  man  is  presumed  to 
have  notice  of  any  fact,  upon  which  he  is  put  upon  in- 
quiry by  documents  within  his  possession,  if  such  fact 
could,  by  ordinary  diligence,  be  discovered  upon  such  in- 
qviry.  It  is  also  a  presumption  of  fact,  that  every  man, 
having  within  his  power  the  exact  means  of  information, 
aad  desirous  of  securing  to  himself  the  benefit  of  a  patent, 
will  ascertain  for  his  own  interest,  whether  any  ooe  on  the 
psbiic  recorde  has  acquired  a  prior  right. 

The  jury  will  judge,  under  all  the  circumstances  of  this 
case»  whether  either  or  any  of.  tbe  points  of  defence  are  sus- 
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taioed  bj  the  erideoce ;  and  if  no,  tbej  will  find  their 
verdict  accordioglj.     If  they,  fiod  a  verdict  for  the  plaiotiffi 

the  court  will  treble  the  damagefl. 

Ferdieifor  tke  dtfendani, 

A  motion  for  a  new  trial  was  afterwards  made  and  aban* 
doned,  and  judgment  waa  entered  upon  the  recorda  of  a  vo- 
eatur  of  the  patent. 

Fairbahki  and  B.  WhUman,  for  the  plaintiff. 
8eJf ridge  and  PretcoU^  for  the  defendant. 


£z  PAaTB,  OlDOINOS. 

If  a  mariner  ship  for  a  craite  oo  board  of  a  priTateer,  and  aftcrvanli,  IwiNia  tha 
departure  from  port  oo  the  cruise,  he  ia  disabled  from  duty,  and  leaves  the  priva- 
teer by  commoD  oonsent,  he  is  not  entifled  to  share  in  the  prises  made  dariag  the 
cniiie—^liKsr,  if  the  dimbility  oceorred  during  the  cniite. 

Iv  this  case  a  petition  was  filed  by  John  E*  OiddingB, 
praying  to  be  allowed  a  seaman's  full  share  of  the  prizes 
made  by  the  privateer  America^  John  Kthew  commander, 
during  her  cruise,  the  proceeds  of  which  prizes  remained 
in  the  court  for  distribution* 

From  (he  allegations  and  testimony  in  the  case  it  ap» 
peared,  that  Qiddings  shipped  as  a  seaman  on  board  the 
ship  America^  in  March  1813,  for  a  four  months'  cruise. 
That  he  went  on  board  the  ship  and  did  duty,  but  before 
the  cruise  was  actually  begun,  and  while  the  ship  lay  in 
Salem  harbour,  in  the  course  of  his  duties  on  board,  he 
froze  both  bis  hands,  by  which  accident  be  was  wholly  dis* 
.abled  from  going  on  the  cruise,  and  with  the  consent  of  all 
parties  immediately  left  the  ship. 
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Pu/iMMit  for  the  petitioner,  cootendedy  that  the  enterprise 
had  commenced,  and  that  CUddingSy  having  been,  without 
Ue  delault,  prevented  from  proceeding  on  the  cruise,  was, 
bj  the  ordinary  rules  of  maritime  law  in  regard  to  wages, 
aatltl^d  to  a  full  share  of  the  prise  money. 

Ptiman,  contray  admitted,  that  had  the  petitioner  been 
OB  board  after  the  commencement  of  the  cruise,  and  been 
permitted  or  compelled  to  go,  and  to  remain  on  shore,  he 
woald  have  been  entitled ;  but  he  contended,  that  the  cruise 
had  not  commenced,  when  the  petitioner  left  the  ship. 

8TORY,  J.  after  briefly  reciting  the  facts.  The 
general  question  upon  these  facts  is^  whether  a  seaman, 
who  has  shipped  for  a  cruise,  and  before  the  departure  of 
the  privateer  from  the  port  of  equipment  becomes  dis- 
abled from  proceeding  on  the  cruise  by  inevitable  accident, 
is  entitled  to  share  in  the  prizes  taken  during  the  cruise. 

No  authority  has  been  produced  to  support  the  claim,  and, 
at  the  argument,  it  was  mainly  rested  on  the  general  position, 
fhat  the  contract  is  not  divisible,  and  that -the  performance 
having  been  prevented  by  inevitable  casualty,  the  party  is 
entitled  to  the  benefit  of  the  maxim,  that  the  act  of  Provi- 
dence does  not  in  law  prejudice  any  man's  right. 

If  the  disability  had  occurred  during  the  cruise,  and  the 
party  had  remained  on  board,  or  had  been  landed  at  any 
intermediate  port,  there  would  have  been  little  difficulty  in  . 
applying  the  maxim  in  his  favour.  By  the  settled  law  of 
the  Admiralty,  a  seaman,  disabled  on  board  a  merchant  ship, 
would,  under  like  circumstances,  have  been  entitled  to  his 
fisll  wages  for  the  whole  voyage.*  Upon  principle,  there 
does  not  seem  any  substantial  reason  for  a  different  rule  in 

>  ChmiUr  vs.  Qri§ves,  2  H.  B.  406. 
VOL. 'II.  8 
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the  case  of  a  seaman  hired  for  a  cruise  on  board  of  an 
armed  ship.  And  this  doctrine  of  Ihe  Admiralty  seems 
conformable  to  the  maritime  law  of  the  most  enlightened 
nations.' 

There  is,  however,  an  obvious  distinction  between  the 
case  of  a  disability,  before  and  after  the  voyage  is  begun* 
The  great  object  of  the  contract  is  to  perform  the  voyage  ; 
and  the  labour  done  in  port  is  considered  as  merely  auxilia- 
ry to  the  enterprise*  If  a  disability  then  happen  before  the 
voyage  is  begun,  all  that  equity  seems  to  require  is,  that 
the  mariner  should  be  paid  a  reasonable  sum  for  services 
actually  rendered.  In  cases  where  the  mariner  is  wrong- 
fully dismissed  before  the  voyage  is  begun,  there  may  be 
perfect  justice  in  deciding  in  conformity  with  the  rule  of 
the  Consolato  del  Marty  (ch.  124,)  and  of  Rocctts  {dt 
Nav.  et  Nau.  n.  43,)  that  the  wages ,  shall  be  paid  in  the 
same  manner,  as  if  he  had  performed  the  whole  voyage  ;  yet, 
in  a  similar  case,  the  ordinances  of  the  Hanst  TotvnSf  {Art. 
41.)  and  of  France  {Lib.  3,  Trt.  4,  Art.  10,)  give  the 
Mariner  only  one  third  part,  and  the  Ordinance  of  Wisbuy^ 
{Art.  3,)  one  half  part,  of  his  wages,  although,  in  case  of 
dismissal  after  the  voyage  is  begun,  the  whole  wages  are 
allowed.'  And  I  take  the  settled  rule  in  England  to  be, 
that  if,  after  the  seamen  are  faired,  the  voyage  is  broken  up, 
or  they  are  wrongfully  dismissed  before^  the  voyage  is  be- 
gun, they  are  entitled  to  .their  wages  during  the  time  of 
their  retainer,  and  if  they  have  sustained  any  special  da- 
mage, to  a  reasonable  compensation  for  that  also.  But,  if 
the  seamen  are  wrongfully  dismissed  after  the  voyage  is 

'  Sm  Lam  qf  OUrtm,  Art.  l^^Wishuy^  AH.  19,  and  qf  the  Home 
TfWWM,  Art.  AS.^Cleirac  Us.  et  Cout.  17,  84.  104.— Oril.  de  la  Mar. 
Lib.  3  TU.  4,  Art.  11  and  13.— 1  Falin,  721.  746.— ICvricfc,  Jus. 
Mar.  Ham.  Hi.  14.  Art.  2,  p.  678. 


'  Ckirac,  Us.  et  CmU.  Oler.  I  5— { 19. 
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begun,  they  are  eolitled  to  their  wages  for  the  whole 
yojage.* 

If,  in  a  case  of  a  wrongful  dismissal,  so  striking  a  dis- 
tinction is  made  between  the  occurrence  before  and  after  the 
yoyage  is  begun,  it  should  seem,  that  upon  principle  it  ought 
to  prevail,  where  the  dismissal  has  been  by  consent,  and 
without  the  fault  of  either  party.  Under  such  circum- 
stances the  casualty  ought  not  to  be  applied  to  the  injury  of 
either  party. 

The  Consolato  del  Mare  (ch.  124)  provides,  that  if  a 
mariner  shall  have  laboured  three  days,  and  shall  fell  sick, 
the  master  of  the  ship  shall  pay  half  of  the  hire  or  wages  {del 
aalnrto,)  and  if  he  is  found  in  a  situation  not  to  go  on  board 
of  the  ship,  to  the  knowledge  of  the  other  mariners,  the 
toaster  may  leave  him  ;  and  the  same  is  ordered  to  be  done, 
if  the  mariner  falls  sick  in  foreign  parts. 

There  is  nothing  in  this  regulation  so  intrinsically  equita- 
ble, that  it  ought  to  be  adopted  as  a  general  rule  of  law,  and 
I  have  not  been  able  to  Gnd,  that  it  is  incorporated  into  the 
maritime  code  of  any  country.  Neither  Cleirac^  nor  Va- 
/tfi,nor  CcLsaregis  speak  of  it,  as  such,  in  poromenting  upon 
articles  in  pari  tnalerU  in  the  respective  codes  under  their 
consideration.* 

On  the  whole,  I  am  of  opinion,  that  the  disability  having 
occurred  before  the  cruise  had  begun,  the  petitioner  can- 
not, under  the  circumstances,  be  entitled  to  share  in  the 
prizes  taken  during  the  cruise,  in  the  capture  of  which 
be  neither  actively  nor  constructively  assisted.  If  it  bad 
been  necessary  in  this  case  to  resort  to  other  grounds,   I 

4  IFells  vs.  Ofifian,  2  Ld,  Rty,  1044— ^6(o»  on  Ship,  part  4, ck.  2, 
t.  1  and  />.— 2  Bronm*9  Adm,  Lam,  naQ-^Robinet  vs.  SMp  Exeter,  2 
Rob.  261.— 7%«  Beaver,  3  Rob.  92.— Hui^e  vs.  HeigfUmmn,  2  EaH.  145. 

*  See  Cleirae,  Jugetnent  d^OUronr^nt.  7.  p.  17.  CataregU,  Spiega* 
iume  del  Omsokto  p.  116.  eb.  124.--1  Faltn,  Camm,  74,  ikrt.  11, 
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should  have  thought,  that  having  voluntarily  gone  on  shore,* 
with  the  consent  of  all  parties,  from  inability  to  perform  the 
cruise,  it  ought  to  be  deemed  a  voluntary  abandonment  of 
the  contract  of  shipment. 

In  this  opinion  the  District  Judge  concart,  and  thereCwe 
the  claim  must  be  dismissed. 


Tub  Hiram  avd  tbb  Hbro. 
Of  the  rale  for  apportknnient  of  eottB  Miioiig  theMveral  elaimaiitt  in  priss 


So  MB  inquiries  were  made  at  the  bar  respecting  the  ap- 
portiooment  of  costs  in  these  cases,  which  were  prize  causes, 
among  the  several  claimants  of  the  ship  and  cargo. 

STORYf  J.  In  taxing  the  costs  in  prize  causes,  where 
there  are  several  claims,  some  of  which  are  disposed  of  by 
a  final  decree  of  condemnation,  while  others  stand  suspend* 
ed  upon  appeal,  the  practice  has  been  to  tax  the  costs  and 
expenses,  which  have  accrued  specially  upon  each  claim 
so  finally  disposed  of,  as  a  separate  charge  against  the  same, 
and  to  add  thereto  an  average  proportion  of  the  general 
costs  and  expenses,  which  have  accrued  in  reference  to 
all  the  claims  in  the  cause.  In  this  manner  all  parties  are ' 
made  to  bear  a  reasonable  proportion  of  all  charges,  accord* 
ing  to  the  final  event  of  their  particular  claims. 
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In  awards,  the  judgment  of  the  arbitratori,  or  referees,  is  coodosive  upon  all  mat- 
ters of  budL  If,  hoirever,  there  be  a  mistake  of  feet  ^as  in  calculatioo)  appa- 
icni  upon  theiace  of  the  award,  or  if  the  referoet  art  satis6ed  of  a  mistake  of 
fact,  though  not  apparent  oo  the  (ace  of  the  award,  and  certify  their  wish  to 
correct  it,  the  award  will  be  recommiiUd  to  rectify  the  mistake.  But  such  a 
■ristake  is  no  ground  to  <d  oiule  an  award. 

Bcicrees  are  judg^  as  well  of  the  law  as  of  the  fact  If  no  reserration  is  made  in 
the  submission,  the  parties  are  presumed  to  agree,  that  every  thing,  both  as  to 
law  aod  fact,  necessary  for  the  decision,  is  included  in  the  authority  of  the  refe- 
rees. Under  a  general  mbmission,  therefore,  the  referees  have  rightfully  a  power 
to  dedde  on  the  law,  and  oo  the  fiact.  Under  such  a  submission,  the  referees  are 
not  bound  to  award  oo  dry  principles  of  law,  but  they  may  award  according  to 
equity  and  good  conscience. 

If  referees  refer  a  point  of  law  to  the  court  by  spreading  it  on  the  award,  and  mis- 
take the  law,  the  award  will  be  set  aside.  If  they  admit  the  law,  but  decide  oon- 
traf7  thereto  upon  principles  of  equity  and  good  conscience,  although  such  intent 
appear  on  the  ta/ee  of  the  award,  it  is  no  gnMUMi  to  set  it  aside. 

If  they  make  a  ^cfieml  award,  it  cannot  be  impeached  eoUoferaf/jr,  or  by  evidence 
aliMMfe,  for  mistake  of  law  or  of  fact,  for  the  judgment  of  the  referees  is  conclu- 
sive in  both  respects,  unless  theie  be  fraud  or  misbehaviour. 

If  in  a  charter  party,  there  be  a  covenant  to  proceed  to  a  foreign  port,  and  take  in 
a  cargo  there  on  account  of  the  charterer,  and  return  therewith  to  the  United 
Slaiu,  for  a  stipulated  hire,  and  the  ship  go  to  the  foreign  port,  aud  the  charterer 
dedioes  to  pot  any  cargo  oo  board,  the  owner  of  the  ship  is  not  bound  to  come 
Inaie  empty,  but  vAy  engage  in  another  voyage,  and  take  another  caigo  for  the 
UmUiStaitSf  on  freight,  aod  the  freight  so  earned  cannot  be  claimed  b;^  the 
charterer. 

Wbere  the  whole  consideration  for  any  stipulation  lails,  or  it  becomes  incapable  of 
being  performed  substantially  as  the  parties  intended,  by  the  voluntary  act  of 
one  of  the  parties,  the  other  is  not  bound  to  proceed,  but  may  decline  a  peifor- 
nmnoe  oo  his  part. 

if,  fay  the  teriH  of  the  charter  party,  the  ship  is  to  be  navigated  at  the  chai^  and 
expense  of  the  owner,  and  especially  if  the  whole  tonnage  of  the  ship  is  not  let 
to  hire,  the  charterer  is  not  owner  for  the  voyage. 

If  the  sobmissioo  he  general,  and  the  award  be  of  a  particular  thing,  it  will  be  pre- 
sumed that  nothing  else  was  in  controversy,  unless  the  contrary  should  appear. 
In  the  latter  case,  the  award  will  be  recommitted  to  the  referees. 

1  HB  material  facts  in  this  case  were  as  follows  : — Catara 
was  owner  of  the  Greek  ship  Jeruaalemi  which  arrived  at 
New  York  with  a  cargo  of  wine.     On  the  16th  of  Maj, 
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1813,  a  charter  party  was  entered  into  between  (be  plaio- 
tifE,  and  the  master  of  the  ship  on  behalf  of  Catara^  wbere- 
bj  the  whole  tonnage  of  the  hold  and  between  decks  of  the 
ship  was  let  to  the  plaintiff  from  the  port  of  Havanna  to 
Hew  Yorki  or,  in  case  of  a  blockade  of  that  port,  to  Fair* 
field  in  Connecticut.     It  was  farther  agreed,  that  the  ship 
should  sail  from  New  York   to  Havanna^  with  so  much 
of  the  imported  cargo  of  wine,  as  the  owner,  Cataraf  should 
think  proper  to  export  for  his  sole  account  and  risk  ;  the 
wine  to  be  consigned  to   the  order  of  the  plaintiff  there, 
to  be  sold  for  account  of  Catara^  and  the  proceeds   to  be 
vested  in  sugars  to  be  laden  on  board  of  the  ship,  on  the 
return  vojage,  for  the  same  account  and  risk.    The  remain- 
der of  the  ship's  hold  and  between  decks  to  be  entirely 
loaded  by  the  agent  of  the  plaintiff,  at  the  rate  of  one  dol- 
lar per  quintal  of  112  lbs.  net  weight,  for  sugars,  and  every 
other  produce,  with  2  1-2  per  cent,  primage,  payable  on 
the  delivery  of  the  cargo  at  the  port  of  destination  in  the 
United  States.     It  was  farther  agreed,   that  that  part  of 
the  return  cargo,  belonging  to  the  owner  of  the  ship,  should 
be  consigned  to  the  plaintiff,  and  that  the  plaintiff  might  de- 
duct from  the  proceeds  of  the  sales  thereof,  and  from  the 
freight  due  on  the  return  voyage,  all  sums  paid  by  him  for 
advances,  insurances,  &c.  on  account  of  the  owner  of  the 
ship,  with  interest ;  and  that,  if  any  part  of  the  wine  should 
remain  behind  unsold  at  Havanna^  the  net  proceeds  should 
be  remitted  to  the  plaintiff  by  some   other*  vessel.     The 
plaintiff  farther   agreed,  in   case    the  wine    should    not 
sell  immediately  on  its  arrival,  to  cause  io  be  advanced  to 
CiUaraf  two  thirds  of  the  reputed  value  thereof  in  Havanna, 
'  in  sugars,  at  the  market  price,  after  deduction  of  charges ; 
which  sugars  were  to  be  laden  on  board  of  the  ship  on  ac- 
count of  the  owner,  and  to  be  consigned  to  the  plaintiff, 
and  the  plaintiff  was  to  receive,  on  all  sales  of  the  return 
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cargo,  six  per  cent.  commiBflion.  The  plaintiff  farther 
agreed  to  effect  insurance  on  the  voyage  according  to  (he 
iDstrnctions  of  CcUaray  and  the  policies  were  to  remain  in 
his  hands,  as  collateral  security  for  advances  made  to  Co- 
iara.  And  the  master,  in  behalf  of  CaiarOf  farther  agreed 
to  victual,  man,  equip  and  navigate,  the  ship,  &c.  during 
the  voyage,  at  the  cost  and  charge  of  the  owner. 

In  pursuance  of  this  charter  party,  the  ship  sailed  on 
the  voyage  to  Havannay  and  safely  arrived  there.  The 
plaintiff  gave  written  directions  to  Draktt  his  supposed 
agent  there,  to  comply  with  the  stipulations  of  the  charter 
party.  Drake,  however,  upon  application  to  him,  disavowed 
the  agency,  and  refused  to  m^ke  any  advance  on  the  wine, 
or  to  put  any  cargo  on  board,  as  the  plaintiff's  agent,  for 
the  return  voyage.  By  a  new  agreement,  however,  a  re- 
tarn  cargo  was  put  on  board  by  JDrafce,  on  (he  account  and 
risk  of,  and  with  a  consignment  to,  strangers  to  the  charter 
party,  and  with  this  cargo  the  ship  sailed  for  the  UnUed 
StaieSy  was  captured  on  the  voyage,  carried  into  Halifax^ 
and,  after  being  restored  on  payment  of  expenses,  finally 
arrived  at  Boston,  where  the  cargo  was  discharged.  The 
freight  of  the  return  cargo  amounted  to  about  $5090  more 
than  that  stipulated  in  the  charter  party. 

The  action  was  assumpsit  to  recover  a  balance  due  for 
advances.  Credit  was  given  for  the  freight  due  to  Co- 
tara  by  the  charter  party,  and  the  plaintiff  claimed  a  right 
to  the  surplus  freight,  earned  on  the  return  voyage,  for  his 
own  account. 

The  parties,  under  a  rule  of  court,  submitted  "  this 
action,  and  all  demands,  wkich  the  defendant  kad  against 
ike  plaintiff,**  to  arbitrators,  who  awarded  $3175,61  to 
jT/etfie  **  in  full  satisfaction  of  all  Kleiners  demands  sub- 
mitted to  them ;''  they  then  went  on  specially  to  state  as 
the  ground  of  their  award,  that  James  Drake,  the  agent  of 
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Kleinty  having  neglected  to  comply  with  the  stipiriatioos  of 
the  charter  partj  at  Havanna^  the  referees  coosidered 
CtUara  thereby  exonerated  from  all  obKgatioo  under  the 
contract. 

A  motion  was  made  to  set  aside  this  award,  on  the  ground^ 
that  the  referees  had  committed  mistakes  in  point  of  law^ 
and  had  not  awarded  upon  all  the  matters  submitted  to 
them* 

WilliamSt  for  the  plaintiff,  made  the  following  objections 
to  the  award : — 

1.  The  referees  have  mistaken  the  constructbn  of  a 
legal  instrument. 

2.  They  have  mistaken  the  law,  in  deciding,  that  by  the 
neglect  or  refusal  of  Kleiners  agent  to  execute  the  terms  of 
the  charter  party  in  JETavaitna,  Caiara  was  dischargied 
from  the  obligation  of  the  contract,  whereas  the  only  effect 
was  to  give  a  right  to  damages  against  KUint.^ 

3.  That  the  award  is  not  in  full  of  all  demands  ofCuimra 
against  Kleine*  This  was  said  to  be  suggested  as  matter 
of  form  only,  which  might  be  amended* 

To  shew,  that  the  Court  had  authority  to  set  aside  the 
award  for  a  mistake  in  point  of  law,  Williame  cited  Kyd. 
351—380.  3  East.  R.  18,  Kentvn.  El$tob.— 13  EaaL  R. 
357,  ChaceYB.  Wesimore.—l  Doll.  313,  fViUiams  vs. 
Craig. 

JBIafce,  District  Attorney,  for  defendant.  The  nature 
of  the  action  is  liberal  and  open,  resembling  a  bill  inequity. 
All  the  principles  of  equity,  therefore,  are  applicable  to 
this  case* 

1  11  Eoit,  JR.  235,  PtUUr  vs.  Slaf^forth^^2  E.  R.  496  (id  note.>l 
BtU  vs.  Putfer.— 1  Samd.  320,  Pordage  vs.  Cole,  noUper  WiUwms,  4. 
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Althoogh  it  is  true  in  gtneral,  thai  wban  the  referees 
iMtve  initf aken  a  plain  point  of  law,  (or  of  equity,  if  intend- 
ing to  proceed  by  equity,)  the  award,  upon  the  face  of 
which  auch  mistake  isapparent,  is  (o  be  set  aside,  yet,  when« 
ever  aubstantial  justice  appears  to  hare  been  done,  the 
mward  will  be  estaUisbed.  And  thoi^h  an  award  may  not 
conform  to  the  rules  of  law,  yet  if  equity  is  adhered  to, 
the  court  will  not  set  it  aside.  Have  the  referees^ in  this 
caae  stated,  as  the  ground  of  their  award,  positions,  which 
are  not  tenable  ? 

The  stipulation  contained  in  the  charter  party^for  the 
advance  of  two  thirds  of  the  value  of  the  wine  in  Havanna^ 
ui  case  the  wine  should  not  sell  thei^,  was  a  principal  in- 
ducement for  making  the  contract  on  Caiara^s  part ;  the 
freight  being  low,  Catara^s  agent  must  have  had  some  other 
profit  in  view.  Was  not  then  the  owner  discharged  from 
the  obligation  of  the  charter  parly  by  the  failure  of  Kleine 
to  comply  with  this  stipulation  ?  If  discharged,  he  waa  en- 
titled to  the  future  earoiogs  of  the  ship. 

It  is  argued  on  the  other  aide,  that  Catara  should  have 
returned  with  an  empty  ship,  and  looked  to  the  charterer 
§or  his  indemnity.  Though  much  is  said  in  the  books  on 
the  distinction  between  dependent  and  independent  cove- 
nants, yet  such  a  principle  cannot  be  applicable  to  mercan- 
tile transactions.  In  the  case  of  freight,  for  instance,  the 
failure  to  provide  a  return  cargo  ought  to  discharge  the 
ship  owner,  since  be  looks  to  such  cargo,  as  the  security 
for  hia  freight. 

It  ia  therefore  contended,  on  behalf  of  the  defendant,  that 
by  the  non-fulfilment  of  the  stipulation  to  advance  two  thirds 
of  the  value  of  the  wine,  he  was  rightfully  discharged  from 
.  any  farther  observance  of  the  conditions  of  the  charter 
party,  and  that  the  referees  have  not  mistaken  the  law,  as 
to  this  point. 

VOL.   II.  9 
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Sicletarii  tbc.ageat  of  Caiara^  having  taken  op  another 
freight  for  home,  conaigoed,  not  to  KUintf  aa  the  return 
cargo  waa  to  have  been  by  the  terma  of  the  charter  partjr, 
but  to  a  atrauger  to  the  contract,  thia  waa  a  freight,  to  which 
KleiHe  could  have  no  title. 

Suppose  a  vetael  chartered  for  the  East  fwdtea,  and  a 
atipulation  for  an  advance  there  to  purchase  a  return  cargo^ 
which  advance  the  charterer  faila  to  make  ;  muat  the  ship 
return  einptjr  ? 

STORY,  J.  If  she  return  full,  it  will  be  a  deduction 
from  the  damages,  to  which  the  owner  would  otherwiae  be 
entitled  against  the  charterer. 

BlakB*  This  we  admit,  and  KMf^  wilt  have  all  the 
benefit  of  such  allowance  upon  the  principles  contended 
for  by  the  defendant. 

It  ia  immaterial  upon  what  principles  the  referees  calcu- 
lated the  balance  due,  since,  had  they  adopted  the  princi- 
ple, that'  KUine  waa  entitled  to  freight,  and  Catara  to  d»> 
magea,  the  result  would  not  have  been  more  favourable  to 
Kleuie. 

It  ia  to  be  considered,  whether  the  charter  party  was  not 
void  ab  milto,  SicUtarij  who  made  it,  having  no  written 
authority,  nor  any  authority,  but  what  his  capacity  of  maa- 
lergave  him,  and  Catarat  having  from  the  first  disclaimed 
the  act. 

[Blake  was  proceeding  to  argue  this  point,  but  waa  atop- 
ped  by  the  court,  this  not  appearing  upon  the  award  to  be 
one  of  the  grounds,  upon  which  the  refereea  had  decided.] 

In  an  action  of  thia  sort,  where  the  charter  party  ia  ui- 
troduced  merely  aa  a  piece  of  evidence,  to  shew  that  a 
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eertaio  aam  of  money  ought  .equitably  to  be  paid  to  the 
plaintiff,  the  court  will  not  proceed  upon  fbe  same  strict 
aa  in  an  action  of  covenant  on  the  charter  party. 


Prescottf  in  reply.  There  are  two  queationv,  1,  Did 
the  referees  mistake  the  law  upon  the  face  of  the  proceed* 
hgs  ?  3,  If  so,  can  the  plaintiff  avail  himself  of  that  mis* 
take? 

Is  the  covenant^  to  advance  two  thirds  of  the  value  of 
the  wine,  a  cfondition  precedent,  the  non-performance  of 
which  discharges  Caiara  T 

The  vessel,  as  to  all  the  use  that  could  be  made  of  her, 
was  io  bet  Kleiners.  He  had  a  right  to  do  with  her,  as  he 
pleased,  only  permittbg  Cutara  to  pot  on  board  the  pro* 
eeeds  of  the  wine*  It  is  now  contended,  that  by  not  fur- 
nishing the  means  of  doing  this,  KUine  discharged  Catara 
from  all  that  the  latter  had  twund  himself  to  do  by  the  con- 
tract. 

The  stipulated  advance  was  not  a  condition  precedent. 
The  other  covenants  on  Kleiners  part,  Jto  make  insur- 
ance, &c.  were  before  it  in  order  of  time,  and  were  ac* 
toally  performed.  So,  on  the  other  hand,  Caiara's  covOf 
nant  to  proceed  to  Havanna  was  performed.  Kleine  had  a 
right,  immediately  on  the  arrival  in  Havannat  to  put  on 
board  a  cargo,  without  6rst  making  the  advance^ 

The  advance  is  not  to  be  considered  alone.  It  is  a  nni- 
veraai  principle,  never  departed  from,  that  where  the  con- 
sideration ia  in  part  performed,  the  failure  to  perform  tho 
other  part  shall  not  release  the  opposite  covenant. 

It  has  been  contended  on  the  other  side,  that  there  was 
a  virtual  covenant  by  Kleine  to  load  the  ship,  and  that  his 
not  loading  her  discharged  Caiara.  But  the  instrument  ia 
not  to  be  so  construed.  The  whole  extent  of  the  covenant 
is,  that  be  will  p^y  the  hire,  and  it  is  at  his  discretion  to  put 
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on  board  more  or  less,  or  nothiog.  It  is  not  material  to  Oo- 
tara,  his  freight  being  the  same. 

It  isy  howeveri  evident,  that  the  referees  allude,  not  to 
this  stipulation,  but  to  that  respecting  the  advance ;  and  the 
only  question  is,  whether  a  failure  in  this  could  discharge 
Caiara  ? 

There  can  be  no  doubt,  that  for  this  failure,  if  unevcus- 
ed,  Kleine  is  answerable  to  CtUara.  But  suppose  KUine 
had  failed  to  make  the  insurance,  which  he  stipulated  to 
make,  and  a  partial  loss  had  occurred.  Then  too,  he  would 
have  been  liable  to  CfUara*^  But  would  Caiara  have  been 
discharged  from  his  covenants  in  the  West  Indies  ? 

The  non-'perforitaance  of  a  covenant  does  not  operate  a 
release,  unless  it  be  precedent  and  necessary  to  the  per- 
formance of  the  covenants  of  the  opposite  party.  In  the 
present  case,  Caiara^  or  his  agent,  might  do  every  thing 
stipulated  on  their  part,  though  Kleine  should  not  fulfil  his 
covenant  to  load.  He  might  have  returned  empty,  and 
there  would  then  have  been  no  difficulty  ;  but  he  chose  to 
contract  for  a  freight.  This  freight  is  Kleine*s.  The 
vessel  was  his  for  the  voyage.  He  had  a  right  to  load  her 
or  not,  at  his  option,  and  a  right  to  all  freight  earned  by 
her. 

As  it  respects  security,  there  was  enough  in  the  con- 
tract itself.  It  was  such  as  Caiara  was  contented  with. 
It  may  well  be  doubted,  whether  he  would  have  had  any  lien 
on  the  cargo,  even  if  he  had  brought  one  home,  the  vessel 
having  been  hired  by  a  charter  party,  which  differs  from 
a  mere  letting  to  freight.  Kleins  might  have  put  on  board 
stones,  or  any  other  thing  of  no  value. 

[STORY,  J.  said  he  had  no  doubt,  that  when  the  char- 
terer becomes  owner  for  the  voyage,  there  is  no  lien  of  the 
general  owner  for  freight.  It  is  confined  to  cases,  where  the 
carrier  for  freight  is  also  owner  for  the  voyage.] 
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STORY^  J.  In  this  case,  a  Bubmission  having  been 
nade  **  of  this  action  and  all  demands,  which  the  defend- 
ant has  against  the  plaintiff,"  the  referees  have  made  a 
f pecial  award,  stating  the  grounds  and  principles  of  their 
award*  Amotion  has  been  made  to  set  aside  this  award 
on  the  ground,  that  the  referees  have  committed  mistakes 
in  point  of  law,  and  have  not  awarded  upon  all  the  matters 
submitted  to  them.  In  support  of  these  objections,  .it  has 
been  argued,  that  if  the  referees  mistake  in  a  plain  point  of 
law  or  fact,  either  apparent  upon  the  award  itself,  or  made 
out  in  proof,  the  court  ought  to  set  aside  the  award. 

To  the  generality  of  this  position  we  bj  no  means  ac- 
cede. The  clear  result  of  the  authorities  is,  that  the  judg- 
ment of  the  referees  is  conclusive  upon  all  matters  of  fact;' 
and,  upon  principle,  it  seems  difficult  to  hold  another  doc- 
trine, without  destroying  the  whole  object,  as  well  as  the 
authority,  of  the  arbitration.  If,  however,  there  be  an  er- 
roor  of  fact,  as  a  mistake  in  calculation,  apparent  upon  the 
face  of  an  award,  or  if  referees  are  satisfied,  that  such  a 
mistake  has  intervened,  and  wish  to  correct  the  errour,  al- 
though the  court  will  not  set  aside  the  award,  yet  it  will 
recommit  it,  to  rectify  the  mistake.  As  little  do  we  incline 
to  accede  to  the  generality  of  the  doctrine,  as  to  mistakes 
in  matters  of  law.  It  is  certainly  competent  for  the  parties 
to  submit  the  law,  as  well  as  the  facts,  to  the  judgment  of 
referees,  and  to  agree  to  abide  by  their  judgment.  There 
is  neither  inconvenience  nor  impolicy  in  supporting  such 
aa  agreement.  It  is  only  substituting  judges  of  the  parties' 
own  choosing  for  those,  who  regularly  administer  the  law 
of  the  land.  If  the  parties  wish  to  reserve  the  law  for  the 
decision  of  the  court,  they  may  stipulate  to  that  effect  in 

*  Price  vs.  ^tOumu,  1  Fet.  Jr.  3e5.— 3  Bro,  Ck.  Cos,  163.— 4  Bro. 
Cik.  Cos.  117,  636,  Mtrrganrt.  Maiiur,  2  Fes.  Jr.  15.— BetcJb vs.  MO- 
Hgmi,2Fe9.  Jr.  23^ 
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the  aubmiMion ;  they  maj  restraiii  or  enlarge  its  operation, 
as  they  please.  If  no  such  reservation  is  made  in  the  snb- 
inission,  the  parties  are  presumed  to  agree,  that  every  thing, 
both  as  tojaw  and  fact,  which  is  necessary  to  the  ultimate 
decision,  is  included  in  the  authority  of  the  referees* 

Under  a  general  submission,  therefore,  the  arbitrators 
have  rightfully  a  power  to  decide  on  the  law  and  the  fact ; 
and  an  errour  in  either  respect  ought  not  to  be  the  subject 
of  complaint  by  either  party,  for  it  is  their  own  choice  to 
be  concluded  by  the  judgment  of  the  arbitrators* '  Be* 
sides,  under  such  a  general  submission,  the  reasonable  rule 
seems  to  be,  that  the  referees  are  not  bound  to  award  upon 
the  mere  dry  principles  of  law  applicable  to  the  case  before 
them.  They  may  decide  upon  principles  of  equity  and 
good  conscience,  and  may  make  their  award  ex  aeqtto  et 
bono.  We  hold,  in  this  respect,  the  doctrine  of  Lord  Tal** 
bot  in  the  South  Sea  Company  vs.  Bumbsteadf*  of  Lord 
Thurlow  in  Knox  vs.  Simondsj*  of  the  King's  Bench  in 
Ainslie  vs.  Ooff;*  and  of  the  Common  Pleas  in  Delver  vs. 

'  In  Chace  vs.  fFtstmore,  13  Eatt.  R.  3fi8,  Lord  EOenhartrngh  8tLy\ 
**  I  fear  it  is  iropoRsibte  to  laj  down  way  meral  and  certain  rule  upon 
this  subject*  in  what  cases  the  court  will  not  suffer  an  award  to  be 
opened  ;  it  must  he  subject  to  some  degree  of  uncertainty,  depeodiiif 
opon  the  circumstances  of  each  case.*'  And  In  that  case,  the  law 
and  fact  having  been  referred  to  a  person  eompetent  to  decide  npon 
both,  the  court  refused  to  open  the  award,  onless  some  misconduct 
could  be  shewn  on  the  part  of  the  arbitrator.  So  in  the  civil  law* 
**  qualem  sententiam  dicat  arbiter  ad  praetorem  non  pertinere  Labeo 
ait ;  dummodo  dicat  quod  ipsi  yidetor.**  Povluf .  ff,  IV.  9,  1.  !•» 
And  the  oniy  exceptions  were,  "  si  inhonestum  quid  Jusserit  arbiter— 
▼el  ex  gratia  ant  odio  male  Jadicarit.**  Heitucc,  ad  (f.  Pars,  I.  ( H\. 
«•  aut  compromissi  fines  praeterrressas,  ea  definlerit,  quae  ejus  arbitrlo 
non  erant  commissa.'*  Foet  ad  ff.  IV.  8.  (  24.  But  a  distinction  is 
to  be  observed  in  the  civil  law,  between  the  mrbitratw  and  orMUr, 
The  award  or  sentence  of  the  former  was  subject  to  oorrection  or  re« 
duction  **  ad  arbitrmm  boni  viri.**  The  difference  between  them  it 
explained  Wood^t  Inst.  326.  and  see  Foet,  on  the  Pandects,  L.  IV. 
tit.  8. 5  26. 

«  2  Eq.  Coi.  Abr.  80.  pi.  8.  •  I  Fu.  Jr.  368. 

•  Kyd.  m  Jmarii  361. 
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BamesJ'  If,  therefore,  utader  an  unqualified  aubmisaiooi 
(he  referees  meaning  to  take  upon  themselvea  the  whole  re* 
ipoosibiiity,  and  not  to  refer  it  to  the  court,  do  decide  differ- 
ently from  what  the  court  would  on  a  point  of  law,  the  award 
ooght  not  to  be  set  aside.  If,  however,  the  referees  mean  to 
decide  according  to  law,  and  mistake,  and  refer  it  to  the 
court  to  review  their  decisioo,  (as  in  all  cases,  where  thej 
specially  state  the  principles,  on  which  they  have  acted, 
they  are  presumed  to  do,)  in  such  cases,  the  court  will  set 
aside  the  award,  for  it  is  not  the  award,  which  the  referees 
meant  to  make,  and  they  acted  under  a  mistake.  On  the 
other  band,  if  knowing  what  the  law  is,  they  mean  not  to 
be  bound  by  it,  but  to  decide,  what  in  equity  and  good  con^ 
science  ought  to  be  done  between  the  parties,  their  award 
ought  to  be  supported,  although  the  whole  proceedings 
sbcMild  be  apparent  on  the  face  of  the  award.  And  this 
in  our  opinion,  notwithstanding  some  contrariety,  is  the 
good  sense  to  be  extracted  from  the  authorities.'  In  Mor^ 
gan  vs.  JUoiJbfr,  Lord  Lo^hborough  lays  it  down  as 
clear,  that  corruption,  misbehaviour,  or  excess  of  power, 
are  the  only  grounds  for  setting  aside  awards ;  and  although 
in  the  same  case  Mr.  Commissioner  Wilson  says,  that  ar- 
bitafors  cannot  award  contrary  to  law,  because  that  is  be- 
yond their  power,  for  the  parties  intend  to  submit  to  them 
Ottly  tbe  legal  consequences  of  their  transactions  and  agree* 
nents  ;  yet  this  reasoning  is  wholly  unsatisfactory,  not 
only  from  its  t>egging  the  question,  but  from  its  being  in 
direct  opposition  to  very  high  authority. 

If,  in  the  case  before  the  court,  the  referees  had  made  a 
gaoeral  award,  without  any  specification  of  the  reasons  of 

1 1  num.  R.  47. 

•  Margm^Tn.  Maiher^  2  Fet.  Jr.  16.— Cfttf^  vs.  Cking^  6  Fm.  Jr. 
282.— FoiMV  vt.  Wal  er,  9  Fet.Jr.  364.— iCenl  vs.  EUtob,  3  EuL  R. 
IS.— DflMT  vs.'BartKf,  1  Taunt.  R.  48.— CAsm  ts.  fFestmore^  13 
&K.  E.  3t^.— ^tn»iie  vt.  G^,  Kjfd.  on  Aw.  351. 
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their  decisioo,  it  would  have  deserved  verj  grave  conside* 
raHoOf  whether  we  could,  by  collateral  evidence,  have  ex- 
amined into  the  existence  of  any  erroura  of  law.  We  are 
not  prepared  to  say,  that  such  a  course  would  be  proper, 
unless  the  submission  were  restrained  to  that  effect,  or  mfs- 
behaviour  were  justly  imputed  to  the  referees.  But  here 
the  referees  have  expressly  laid  the  grounds  of  their  de- 
cision before  us,  and  have  thereby  submitted  it  forourc6n- 
aideration.  This  course  is  not  much  to  be  commended. 
Arbitrators  may  act  with  perfect  equity  between  the  par- 
ties, and  yet  may  not  always  give  good  reasons  for  their 
decisions ;  and  a  disclosure  of  their  reasons  may  often  ena« 
ble  a  party  to  take  advantage  of  a  slight  mistake  of  law, 
which  may  have  very  little  bearing  on  the  merits.  A  spe* 
cial  award,  therefore,  is  very  perilous ;  but  when  it  is  once 
before  the  court,  it  must  stand  or  fall  by  its  intrinsic  correct- 
ness, tested  by  legal  principles. 

We  will  now  consider,  how  far  the  present  award  can  be 
sustained  upon  these  principles ;  and  in  order  to  apply 
them,  i(  will  be  necessary  to  consider,  what  are  the  material 
facts,  upon  which  the  award  is  founded. 

[Here  the  Hon.  Judge  recapitulated  the  facts  above 
stated.] 

Upon  these  facts,  which,  so  far  as  the  present  ques- 
tions are  concerned,  are  to  be  deemed  to  have  been  fully 
proved,  the  arbitrators  decided,  that  Mr.  Drake,  the  agent 
for  the  plaintiff  at  the  Havannay  having  neglected  and  re- 
fused to  execute  the  charter  party,  agreeably  to  the  letter 
and  spirit  thereof,  the  defendant  was  of  right  discharged 
from  any  farther  observance  of  its  conditions  ;  that  the 
plaintiff  had  no  just  or  legal  claim  to  any  of  the  freight  or 
earnings  of  the  vessel,  on  her  voyage  from  Havanna  to 
Boston;  and  that  he,  in  equity,  was  entitled  to  a  reimburse- 
ment of  his  advances,  with  interest  and  customary  com- 
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missioDB,  and  upoto  these  principles  they  found  a  balance 
in  his  favour  of  }3l75,65. 

It  is  argued,  that  the  arbitrators  have  erred  in  both  these 
particulars ;  that  the  omission  to  comply  with  the  Btipu" 
latioDS  on  the  part  of  the  plaintiff  did  not  discharge  the  de- 
fendant from  his  obligation  to  perform  those  on  his  part, 
but  only  rendered  the  plaintiff  liable  to  pay  damages  to  the 
defendant ;  and  that,  under  the  charter  party,  the  plainfiff 
must  be  deemed  to  have  been  owner  of  the  ship  for  that 
voyage,  and  as  such  was  entitled  to  all  her  freight  and 
earnings. 

Upon  the  true  construction  of  the  charter  party,  there 
was  a  covenant  on  the  part  of  the  plaintiff,  not  only  to  ad^ 
vance  the  defendant  two  thirds  of  the  estimated  value  of  the 
wine,  but  also  entirely  to  load  that  part  of  the  ship,  which 
was  chartered  by  him,  at  the  stipulated  price  per  quintal. 
He  wholly  failed  so  to  do,  and  thereby  became  ^liable,  in 
case  the  ship  returned  empty,  to  pay  the  whole  freight, 
which  would  have  been  earned,  if  he  had  complied  with  his 
covenant.  This  seems  to  be  the  doctrine  of  the  maritime 
law;'  and  it  does  not  in  effect  differ  from  the  common 
law.**  But  the  question  here  is,  whether  the  ship  is,  under 
such  circumstances,  bound  to  return  empty,  and  the  owner 
obliged  to  pursue  the  voyage,  although  its  whole  objects 
are  defeated,  and  look  for  recompense  to  the  event  of  a  suit 
for  damages.  It  is  said,  that  such  is  the  conclusion  of  law, 
unless  the  court  shall  construe  the  covenants  in  the  char- 
ier party,  as  dependent  covenants.  We  do  not  yield, 
however,  to  this  argument,  and  no  authority  has  been  cited 

*  Rocau  ie  Nov.  n.  85.— 1  Falin  Comm.  M2.^BeafV€s,  TitU 
Freight,  110.  [129.] 

I*  Abhoii  on  Skipfing,  p,  3,  ek.  7,  (  2.'^Edfnn  vg.  E.  /.  Com- 
pwty,  2  Fern.  210. 
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in  support  of  it  Admitting  the  coveoaota  to  be  iDdepen* 
dent  and  reciprocal,  it  does  not  follow  that  either  partj  is 
bound  to  go  on,  when  the  whole  objects  of  the  agreement 
are  defeated  by  the  volunfary  act  of  the  other.  In  short, 
the  principle  would  come  to  this,  that  on  a  covenant  to  car* 
rj  a  full  cargo  to  a  port  at  a  stipulated  hire,  (he  owner  of 
the  ship  would  be  obliged  to  perform  the  voyage,  although 
the  merchant  utterly  refused  to  furnish  any  cargo,  or  became 
incapable  of  so  doing.  On  the  one  hand,  if  such  a  cove- 
nant were  to  be  deemed  a  case  of  dependent  covenants,  the 
owner  of  the  ship  would  not  be  compellable  to  proceed  on 
the  voyage,  if  any  thing,  however  small,  short  of  a  full 
cargo,  were  furnished.  On  the  other  hand,  lipon  the  same 
reasoning,  if  the  contract  were  to  carry  a  full  cargo,  knd 
less  were  carried,  by  the  neglect  of  the  owner  of  the  ship, 
no  freight  would  be  due  for  the  cargo  actually  transported. 
Yet  such  a  construction  would  be  in  utter  hostility  to  de- 
cided cases."  From  the  reason  of  the  thing,  therefore,  co- 
venants of  this  kind  have  been,  in  general,  deemed  inde- 
pendent ;  but  even  then  a  total  failure  by  one  party,  going 
to  the  whole  consideration  of  (he  contract,  would  be  sus- 
tained as  a  bar  to  an  action  for  non-performance  by  the 
other.'* 

The  correct  principle,  in  contracts  of  this  nature,  would 
seem  to  be,  that  where  (he  whole  consideration  for  any  stipu- 
lation fails,  or  where  any  stipulation  becomes  incapable  of 
being  performed  substantially  in  the  manner  which  the  par- 
ties intended,  by  the  voluntary  act  of  either  of  them,  the 
other  party  is  not  bound  to  prooeed,  but  is  at  liberty  to  de- 
cline a  performance  thereof  on  his  part. 

Equity  would  certainly  persuade  to  such  a  conclusion, 
and  it  will  be  found  on  examination,  that  it  comports  with 

u  RUehie  vs.  Atkinton,  10  Ea$t.  R,  295. 
'3  HavHock  y%.Qtddt$,  10  E.  R.  665. 
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hw.  Mollajf  {B.  8,  ch.  4,  b.  3.)  holds,  that  if  a  time  be 
appointed  by  the  charter  party,  and  the  merchant '  iB  not 
readj  tb  load  the  cargo,  the  other  partj  is  at  liberty  to 
leek  another  cargo,  and  hath  his  temedy  for  damages : 
and  this  doctrine  is  cited  and  approved  by  Abbott^  '^ 
and  aeems  confirmed  by  Roecus  {De  Nav :  n.  B^.)  It 
seems  also  to  have  been  conceded  by  all  sides  to  be 
correct  in  Laurie  vs.  Jamieson  and  Co^^^  and  stands  sup- 
ported by  the  decision  in  Bell  vs.  Puller.**  Indeed,. ilb- 
boit  insists,  that  in  such  a  case  it  would  be  ike  duly  of 
Ae  master,  on  bis  arrival  at  the  port  of  lading,  to  obtain  an- 
other cargo,  if  possible,  from  other  persons,  and  not  sullenly 
to  hoist  sul  and  depart,  in  order  to  charge  the  merchant 
with  the  whole  freight.^  And  the  Supreme  Court  of  iVetn 
York  (in  Robertson  vs.  B^huney  have  decided,  that 
when  the  return  cargo  was  not  ready  to  be  put  on  board  at 
the  appointed  time,  from  that  moment  the  contract  ter- 
minated to  all  intents  and  purposes,  and  both  parties  were 
absolved  from  all  future  liability  under  it.  This  is  indeed 
pressing  '  the  doctrine  to  a  greater  extent,  than  we  deem 
necessary  for  the  present  decision. 

Upon  the  footing  then  of  authority,  as  well  as  of  princi- 
ple, we  think  that  the  neglect  of  the  plaintiff  to  furnish  a 
cargo  pursuant  to  the  charter  party,  absolved  the  defend- 
ant from  a  farther  prosecution  of  the  voyage,  if  he  should 
so  elect ;  and  enabled  him  rightfully  to  engage  another 
cargo  for  an  other  voyage.  We  think  that  sound  policy 
and  mercantile  convenience,  equally   with  the  interests  of 

^  On  Ski^]^,  pt.  3,  ch  1,  9.  8,  p.  285. 

><  Jbbott,  p.  3,  ek.  1,  t.  10,  p.  230. 

^  2  TWufrf.  286.    See  also  Puller  vs.  HaOidt^,  12  EaH.  R.  484. 

i«  Jbboit  on  Skipping,  p.  Z,  ek.  11,  §  3,  p.  457. 

'^  3  JakHM.  JR.  342. 
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all  parties,  and  the  priociplesof  diitributtv^  justice^  fully 
support  us  ID  this  conclusioo. 

'  In  this  respect,  there  is  no  errour  of  law  in  the  award  of 
the  referees,  for  thej  have  not  in  effect  held  a  more  extent 
sive  doctrine. 

This  Tiew  of  the  subject  might  well  dispose  of  the  se^ 
cood  objection  ;  but  we  think  it  admits  of  a  satisfactory  an- 
swer upon  other  grounds.  The  argument,  that  the  plain- 
tiff was  owner  of  the  ship  for  the  voyage,  and  therefore  the 
freight  earned  was  for  his  account,  is  utterly  untenable. 
So  far  was  he  from  being  owner  for  the  voyage,  that  the 
whole  ship  was  not  even  chartered  to  him.  He  had  a 
right  only  to  the  use  of  the  hold,  and  also  of  the  part  be- 
tween decks  of  the  ship.  The  ship  was  also  navigated  at 
the  expense  of  the  original  owner,  and  the  master  was  ap* 
pointed  by  him.  .  There  was  therefore  no  general  hiring  in 
the  charter  party  ;  but  a  mere  special  hiring  of  the  ship  to 
bring  a  cargo  io  the  Untied  Slates.  The  authorities*  both 
in  England  and  the  United  States,  are  decisive  against  the 
plaintiff  as  to  (bis  point.^^  There  is  no  ground  therefore  to 
consider  the  master  as  the  agent  of  the  plaintiff  and  contract- 
ing for  his  benefit  under  the  new  affreightment  entered  into 
at  the  Havannay  for,  whether  the  new  vojage  were  tortious 
or  rightful,  the  earnings  of  the  ship  belonged  to  the  origi- 
nal owner.  If  rightful,  then  he  would  take  them  without  ac* 
count  to  the  charterer  ;  if  wrongful,  then  he  would  only  be 
responsible  for  the  tort  in  damages.  Being  of  opinion,  that 
the  conduct  of  the  master  was  in  this  case  rightful,  we  over- 
rule the  objection  to  the  award  of  the  referees,  on  the  ques- 
tion of  the  freight  earned  on  the  return  voyage. 

*«FaW«;o  YS.  fFheeUr^  Cowp.  143. — ffooe  vs.  Groverman^  iCroncA, 
R.  2X5.  M'c  IrUire  ts,  Bowne,  1  Jolms.  R.  22d.'-FUtch€r  ts.  BnMiek, 
5  Bos,8(Pul  nZ-Cheriot  vs.  Barker,  2  John.  R.  346.  Puller  ys.  HaUi* 
day,  12  Edit  R.  494— and  particularly  Marcardkr  vs.  Che$apeak  Jns. 
Cemp,  8  Cranchf  R.  39. 
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.  The  oialy  objeclion  reinaioing  b,  that  the  award  is  not  as 
extensive  as  the  submissioD.  The  award  is  odIj  as  to  the 
demand  of  the  plaintiff  submitted  in  this  action^  whereas 
the  aHbrniasion  was  also  of  sjtil  demands/ which  the  defendant 
had  against  the  plaintiff.  Where  the  submission  is  of  gene- 
ral matters,  without  any-clause  that  the  award  shall  be  made 
of  the  premises  submitted  (which  is  technical! j  called  an 
Ua  fuod^  &c.)  it  seems  to  have  been  holden,  that  an  award 
of  a  part  onlj  of  the  premises  submitted  is  good,  at  least 
if  the  matters  omitted  were  not  necessarilj  dependent  up- 
on and  connected  with  the  other  points.'* 

Perhaps  the  more  reasonable  rule,  countenanced  bj  re- 
spectable authority,  is,  that  the  arbitrators  are  bound  to 
award  upon  all  matters  within  the  submission,  which  are 
actuallj  controverted  before  them,  whether  there  be  such 
a  special  clause  of  t7a  ftiod,  &c.  or  not.*^  Be  this  as  it  maj, 
it  is  very  well  established,  that  although  the  submission  be 
general  with  or  without  a  clause  of  Ua  quod,  &c.  an  award 
is  good  of  a  single  matter,  if  none  other  were  laid  before 
the  arbitrators,^  and  that  will  be  presumed  until  the  contra- 
ry is  shewn."    But  if  it  be  shewn,  that  other  matters  were 

M  8  Co.  98  BaspoU^s  aue^ro.  Jac.  200,  355^Stfnmonds  vs.  Swaine, 
1  num.  R.  M9. 

'^Satmd.  IL  33,  noU  1  .^RandaU  vi .  Randatt,  7  East,  81— /n^ram  ts. 
Mibtes,  8  East.  B.  446. 

[Dig.  Lib.  IV.  Tit.  8,  I.  19, }  1.—"  Si  depluribus  rebus  sit  arbitri- 
■m  reoeptam ;  nisi  omoes  controyenias  finierit,  non  videtur  dicta  sen- 
tent  ia  ;  sed  adbuc  erit  a  praetore  cogendui .**] 

[»  Dig.  Lib.  IV.  Tit.  8, 1.  21,  }  6.— ••  Si  forte  de  ana  re  sit  dispata- 
tio,  Ucei  pUno  eompromUto  actum  sit,  tamen  ex  ceteris  causis  actiones 
fiiperesse  ;  id  enim  venit  in  compromissiini,  de  quo  actum  est."~ln 
ffebsier  fs.  Lee,  5  Mass.  R.  334,  it  was  held  to  be  competent  for  a 
party  to  a  general  sabmission  to  shew,  that  a  particular  demand  was  not 
laid  before  the  referees,  and  that,  upon  this  being  proved,  an  action 
might  be  maintained  upon  such  demand.] 

**  Baspole*s  ease  8  Co.  98--Cro.  Joe.  200,  ZM.^ffawkins  ys.  ColcUmgh. 
1  Bwrr.  274.  Ingram  ys.  Milnes,  8  East  R,  445^Iiodges  ts.  Hodges,  9 
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before  the  referees,,  on  which  thej  have  do!  awarded,  of- 
Aougk  they  intended  «o  (o  ^^,  there  e w  be  no  doubt^  tbM 
the  award  ought  oot  to  be  acoepted.  In  tbe  paeaeat  caae^ 
it  is  adiaitted  that  such  was  the  Uiteotmi  of  tbe  affb{traton» 
and  aa  tfaej  have  omitted  to  express  their  Mrard  wUb  took 
nical  propriety,  so  as  to  reach  everj  thing  in  eontraveray 
before  them,  we  shall  order  it  to  be  recomaskted  le  Ibeat 
for  this  purpoae. 

Award  recommitted.* 


O.  BAiJke,  for  defendant. 

PraeeU  aod  S  K.  IfiUUmi,  for  plaiatiff. 


^ 


*  The   award  was  afterwardr  aaMsded   bgr  tbe  arbitratofs  and 
accepted. 


ThI  BoTBRBA  and  €aBGO,  and  the  jANSTOrr  AND  CAieo. 

Caie  of  collonye  capture.  Fartber  proof  deaied  to  the  capton,  and  ooodcnwatioa 
to  the  Unikd  Siaiet  mibject  to  the  jQghtf  of  the  leising  officer.  In  what  caaes  &r< 
ther  proof  allowed  or  not. 

It^  the  duty  of  capton  to  briog  in  the  priae  crew,  or  at  loait  tlw  mMtar  asd  pried* 
pal  officer!,  with  the  priie,  for  adjodicatioii. 

STORYj  J.  These  cases  come  before  the  Court  un- 
der very  unusual  and  embarrassing  circumstances.  From 
the  documents  and  testimony  in  the  preparatory  evidence 
it  appears,  that  the  Bothnea  and  tbe  Janstoff  are  foreign 
▼esseis,  having  on  board,  as  is  confessed  on  all  sides,  false 
and  simulated  Swedish  papers.  They  both  sailed  from 
Halifax^  xnNova  Scoh'a,  about  the  24tb  of  November,  1813, 
laden  with  cargoes  of  English  goods,  destined  for  the  I7nt- 
fed  States  ;  and,  on  the  same  day,  ^ere  captured  near  the 


MAY  TBRMp  VM.  79 


Bntharn  nd  Javttofll 


hlamd9t  eithar  rtally  or  cotlaiivelj,  hf  the  pri* 
Wmakk^ton^  of  S4  8^96  tms,  one  guo,  aod  fifteen 
noB,  -btioagiBg  to  Ptfttlmndj  aed  connMnded  by  WiUiam 
MBhomh.  Tbey  were  captured  io  sight^of  each  offaeri 
Ike  Jmmsiojj^  Snt,  within  ahout  three  faoon»  and  the  JBaih^ 
M0.«ithin  abottt  nine  houra,  after  leayitig  Hmlifax.  At 
tte  time  of  the  capture,  there  were  on  board  of  the  brig 
leFon  peraoha,  and  on  board  of  the  schooner  five  persons, 
composing  their  respective  crews,  and  one  American  pas- 
senger in  each  vessel.  The  whole  of  the  crewa  were  tak- 
en from  each  vessel,  and  landed  at  the  Ragged  Islands  ;  the 
American  passengers  were  retained  on  board,  aod  under  the 
sttperintendaoce  of  prize  masters  and  crews ;  the  Bothnea 
waa  conducted  into  Sa/em,  and  the  Janstoffmio  Plymouth^ 
in  the  District  of  Massachusetts.  Immediately  upon 
Aeir  arrival,  they  were  seized  by  the  collectors  of  those 
porta  for  an  alleged  fraudulent  violation  of  the  non-impor- 
tation act  Proceedings  were  also  had  ,by  the  captors 
^inst  both  vessels,  as  prize  of  war,  before  the  District 
Court  of  Massachusetts.  The  passengers,  viz.  Isaac  Mil- 
ler  and  Netthaniel  IVhittemore^  were  examined  on  the  stand- 
ilf  interrogatories,  and  the  ship's  papers  were  deposited  in 
court  by  the  prize  masters.  The  papers,  found  on  board  of 
the  Bothnia^  were  certain  Swedish  simulated  ship's  papers, 
two  bills  of  lading  of  the  cargo,  dated  the  23d  of  November, 
1813,  purporting  that  the  whole  cargo  was  shipped  by  John 
Moody  and  Co.  merchants  at  Halifax^  for  New  LondoUt 
consigned  to  order ;  a  clearance  from  Halifax  dated  on 
the  same  day,  a  British  license  from  Sir  John  Sherbrooke, 
dated  at  Halifax  on  the  9th  of  November,  1813,  authoriz- 
ing John  Moody  and  others  to  export,  in  any  vessel  not 
belonging  to  France^  to  any  port  in  the  United  SlateSy  any 
British  goods  on  British  or  American  account,  which  li- 
cense waa  to  continue  in  force  for  two  months,  and  two  let- 
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(era  dated  at  Halifax  on  the  113d  of  Novombor,  1819,  i 
purportiDg  to  be  a(idre«0ed  to  4he  consignee  of  the  cafge, 
the  other  to  be  addreasMBd  to  the  captain  of  the  BMknea. 
These  letters  are  as  follows.  '  The  papers  on  board  of 
the  JanBioff  were,  certain  Swedish  aioiulated  ahip's  paperii 
a  British  license  and  clearance  of  the  same  date  and  pw- 
port,  as  in  the  case  of  the  Bothnea^  two  bilk  of  lading  of 

'  Halifax,  November  23d,  1813. 

Dear  Sir, 

We  DOW  only  inclose  you  bill  of  lading  of  the  cargo  shipped  on 
eur  joint  account  per  the  Botknea^  agreeable  to  the  inemorandAra 
left  with  U8  by  Fanderbutt  when  last  here.  The  invoices  we  ibrwarded 
in  duplicate,  one  by  P.  Jones,  and  the  other  by  Schonenburg,  which 
you  will  haye  received  before  this.  Z.  has  our  particular  instructions 
how  to  proceed,  when  in  with  the  Squad.— We  have  settled  for  j4*s 
share  of  the  compensation.  B,  2  will  pay  his.—We  have  fixed  on  200 
dollars,  exclusive  of  the  freight,  which  we  have  also  arranged  for. 

Most  sincerely  do  we  wish  this  speculation  to  succeed.  At  the  same 
time,  request  your  earliest  advice  how  to  proceed  with  the  next.  Do 
not  trust  too  much  paper.  We  have  directed  Z.,  in  case  of  meeting 
with  an  American  cruiser,  to  destroy  all ! — We  are,  &c. 

J.  MOODY  &  CO. 

Halifax,  November  23d,  1813. 
Capt.  /.  if.-— Schooner  Bothnea, 

air, 

We  hand  you  herewith  sundry  enclosures  respecting  the  cai^o 
of  the  Bothnea,  to  your  most  particular  care.  You  will  perceive  the 
necessity  of  using  every  possible  cautioni  We  are  only  appreheasive 
of  shaving  mills.  You  will  of  course  secrete  every  thing  respecting 
this  transaction. 

In  case  of  British  interruption,  we  must  recommend  your  being 
well  assured,  that  there  is  no  deception,  as  you  most  be  aware  of  the 
facility,  with  which  American  cmisers  may  pass  for  English.  The 
invoices  of  these  goods  are  already  forwarded.  You  will  make  the 
best  of  your  way  to  A*. — When  in  with  any  of  the  B.  B.  sqiradroiiSr 
come  forward  with  your  Ex.  Li.  which  will  safely  pass  you,  and  then 
.  nothing  will  remain,  but  activity  and  despatch  in  getting  the  goods 
on  shore.  We  shoald  not  have  embarked  ourselves  no  largely  in  ibis 
concern,  but  from  the  ease  with  which  dry  goods  can  be  smuggled  into 
those  places,  if  properly  managed.  The  bill  of  lading  is  to  order. 
You  will,  therefore,  receive  instnictions  from  our  friends  A.  1  and 
B,  2.    We  expect  your  best  plan  will  be  to  lay  off  under  theprotec> 


MAT  TERM,  ISU.  81 


BoUiBM  and  Jautoff. 


ih«  cargo  dated  oo  Ike  2Sd  of  November,  1813,  on  the  same 
acconiitt  destiiMtioo  and  contignmeiity  as  in  the  case  of  the 
JMhsMf  md  two  letters  dated  at  Halifax  on  the  same 
day,  oiie  addressed  to  Messrs*  B.  2  and  A.  1,  New 
itomdan  ;  the  other  to  the  master  of  the  Janstoff.  The 
hat  of  these  letters  is  an  exact  copy  of  that  addressed  to 
the  coBsignee  of  the  BoMiiea,  except  in  the  direction ;  the 
other  is  as  follows :  ' 

tion  of  H.  M.  sbipc,  and  delifer  the  cargo  ia  boats  and  lighters,  with- 
out proceeding  farther,  and  as  our  friends  are  already  advised  on  the 
SQbfeet«  BO  &miht  every  necessary  step  will  be  taken.  Shoald,  how- 
even  any  unexpected  casualty  happen,  we  recommend  your  gettim; 
out  of  the  way,  as  we  would  rather  the  whole  should  be  sacrificed, 

than  any  mischief  happen  to ;  bat  above  all  things  keep  out  of 

tight  yoqr  Ex.  Li.  clearance,  and  this  letter.  Do  not  confide  too 
mocb.  If  you  have  any  suspicion,  destroy  all  at  once,  and  after  com- 
mitting tJiis  to  memory,  be  sore  to  put  it  perfectly  out  qf  danger, 

As  to  the  return  cargo,  we  need  not  say  any  thing  on  the  subject, 
iMviog  the  fbllest  confidence,  that  a  voyage  to  St,  Bart's  may  be  profi- 
tably ellected  with  certain  articles ;  flour  out  of  the  question,  unless 
rye. — B.  No.  2  will  pay  you  the  compensation  agreed,  exclusive  of  the 
freight  we  have  allowed.  Jl^s  proportion  we  will  settle  with  oor 
own. 

If  it  is  possible  to  obtain  convoy,  we  will,  but  it  is  doubtful.    We 

JNO.  MOODY  &  CO. 

P.  8.  Do  not  write  jfor  fear  of  accidents.  Let  your  comonmica* 
tion  be  verbal. 

s  Hal\fax,  Nova  Scotia^  November  23d,  1813. 
Capt.  P.  8.  Z.— Brig  Jamtqf,  4t 

We  aow  wish  yon  to  proceed  as  immediately  as  possible  with  the 
eaigo,  acreeable  io  our  verbal  directions.  We  are  fearful  of  enter- 
ing too  rally  into  particulars,  but  as  this  cargo  is  altogether  B.  manu- 
ftetores,  yon  will  have  more  diflkoity  to  contend  with ;  however,  we 
trust  to  good  Inch.  Secrete,  with  every  possible  caution,  certain 
doraments,  aod  do  not  be  too  easily  satisfied  by  appearances.  Yon 
know  bow  easy  an  imposition  may  take  place ;  but  as  we  calculate  on 
4SOOVOJ  both  tor  yoa  and  the  BoUmea,  we  do  not  apprehend  any  danger, 
tiU  yon  are  well  near  your  port.  The  risk  is,  that  even  your  colours 
woald  not  be  suflkient  in  case  of  meeting  an  A— *—  cruiser.  When 
yoQ  get  in  with  the  Bi^i.  men  of  war,  yon  may  safely  produce  your 
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At  the  beariogy  a  claim  was  iftterposed  by  tiw  Diatriet 
Atioroej,  in  behalf  of  the  Untied  8tate8  and  of  the  coHeo* 
tors,  prayiog  a  condemnatioD  to  theaii  npmt  th#  groaa^of 
a  collusive  capture,  and  fraud  upon  the  noB-iaporfatieii 
act.  Ao  applicatbn  was  aho  made  by  the  captors  .for  «n 
order  for  farther  proof,  to  prove  that  the  vessels  wid-caf^ 
goes  were  in  fact  the  sole  property  of  British  subject^ 
which  was  rejected ;  and  on  the  first  day  of  Febreary,  1814, 
.the  District  Court  dismissed  the  libel  of  the  captors,  and 
condemned  both  vessels  and  their  cargoes  to  the  Vfritti 
States.  From  this  decree  an  appeal  has  been  interposed 
to  this  Court/ and  here  the  application  'has  been  renewed 
for  farther  proof*  The  propriety  or  impropriety  of  allow- 
ing such  an  order  depending  upon  the  nature  of  the  case 
disclosed  upon  the  original  evidence,  I  directed  the  caose 
to  be  argued,  and  it  has  accordingly  been  argued  npon 
that  evidence,  and  it  now  remains  for  me  to  prooomee  a 
decision. 

Before  I  enter  on  the  discussion  of  the  merits  of  the 
particular  cases,  now  before  the  Court,  I  will  advert  to 
some  considerations  touching  the  nature  of  farther  proof*. 
And  I  conceive,  that  in  no  case  whatever  is  the  court  ab- 

Ex.  aod  under  tbeir  protection  getallodt  in  boati  swi  listen.  Yoe 
will  bear  in  miod,  tliat  the  ooacern  18  tbe  si^me  with  the  Bothnta. 
l^We  haye  forwarded  the  particular  infoices  to  oar  friend  J,  No.  1,  who 
will  pay  you  the  eorapensatioa  fixed  both  on  our  own  secouat,  and 
of  the  other  parties.  As  the  blockade  of  the  Sound  is  likely  to  be 
rigeroos,  we  leave  it  to  year  own  calculations,  whether  another  trip 
to  8L  BmrVs  can  be  undertaken.  The  fact  Is,  flour  will  not  meet  tbe 
demand  calculated,  as  goyemment  stores  are  well  supplied,  nor  do  we 
think  it  can  be  procured  with  yon,  to  answer  the  market,  for  some 
time. 

Be  caretol  of  committing  an^  of  the  concern  with  as  or  yonrself ; 
fve  indeed  think  ycv  had  better  gtve  oil  tip,  and  get  Ofvoy,  rather  than  ex- 
pose the  business,  should  yon  be  intercepted ;  and  our  greatest  dan> 
ger  is  from  the  small  traveUert  in  shore,  therefore  better  keep  dose 
with  John  Bull.    We  are,  &c. 

JNO.  MOODY  &  CO. 
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aolvtelj  coneliided  by  the  origioal  eYideoce^  It  is  at  lib- 
«p| J  to  eattrtaiD  doubts  extrinsic  of* «uch  evidence,  and 
Id  be  satisfied  of  the  verity  of  tbi\  traosaction  bj  proob 
diiwru  befend  the  aiere  foriaal  papers  and  attestations  of 
thepatties^  It  will  not  however  exercise  its  discretion  in 
OMoeiinUe  to  no  just  suspicions  bttt  will  content  itself  with 
as  adherence  to  its  ordimrjr  coursey  unless  there  arise  some 
doubt  upon  the  original  papers,  or  some  strjngent  evidence 
Cnm  an  extrinsic  source. '  In  cases  of  ren^onable.  doubt 
it  will  ndsHt  the  claimant  to  farther  proof,  where  hi9«con- 
ittct  appears  fair,  and  is  not  tainted  with  Ulegalitj.  It  is 
*  epar ing  in  its  indulgence  to  the  ci^^tors  from  an  anxr 
f  fioKcitode  to  avoid  complex  proceedings  and  coHate- 
ral  inquiries*  It  •  therefore  rarely  allows  it  to  the  captors, 
where  the  transaction  appears  unsuspicious  upon  the  pre* 
paratorjr  evidence.  ^  It  will  hQwever  yield  to  such  an  ap^ 
pKnntiem  where  strong  circumstamcea  or  obvious  equity 
wqaire  il.  Bui  in  all  such  cases,  it  is  admissible  only  un- 
der the  special  direction  of  the  Court.  ^  And  such  direo- 
tien  can  never  be  obtained,  where  there  has  been  grass 
misconduct  or  frpiod,  or  the  case  does  not  fdmit  of  a  fair  ex-  > 
planntion,  on  behalf  of  the  captors.  The  French  law  as 
to-  priae  diflkrs  in  Ibis  respect ;  for  the  evidence  of  the 
captors  is  not  only  admissible,  but  constitutes  an  essential 
ingredieot  upon  the  original  bearing*' 

Upon  examining  the  facts  of  the  eases  before  the  Court, 
it  seeoM  difficult,  upon  the  first  blush,  not  to  entertain  som^  " 


'  a  Ihs  «8iwi«  3  ilo6.  daU.-r-TV  i2oifiM»  6  Ita6. 3^1. 

«  Tke  8m^  3  JM.  TSO.^Tke  Baabei,  6  Rob.  54. 

slV  Jongs  JseofriM,  J^auffiarm,  1  Rob.  243.-7^  Odnana,  1  R$b* 
314.— TV  Marts,  1  Rob.  340. 

•  V§tbii€9  Priui^  ck.  13, j?.  193.<*2  FoUfi.  Comm.  334,  Or^,  L^U 
14,  ft».  3,  lit.  9,  art.  24. 
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doubts,  whe(b«r  the  colouring  ia  not  artificiaK  Perhtpi^ 
when  once  awakened,  tbe  mind  becomet  too  ready  te  in- 
dulge in  yague  and  indittinct  loipicions.  The  tery  aioi* 
plicitj  of  a  transactioni  and  the  face  of  honeatj,  which  it 
wean,  may,  under  such  circumstances,  attract  a  weight  of 
jealousy,  more  formidable  than  the  most  complicated  tisstte 
ever  woyen  by  tbe  ingenuity  of  fraud.  Every  appeal  to 
tbe  understanding  then  comes  attended  with  the  grave 
warning,  nimitim  ne  crtdt  colori. 

It  becomes  necessary,  therefore,  to  sift  the  variotti  cir* 
cumstances  of  suspicion  combined  in  these  cases,  and  to 
ascertain  their  f  alue.  I  do  not  say,  that  each  is  to  be  sepa* 
rately  weighed,  as  if  k  stood  alone.  The  absolute  force 
of  a  single  fact  maynot  be  great,  but  combined  with  a 
mass  of  strange  occurrences,  it  may  acquire  an  adsciU* 
tious,  and  perhaps  decisive  preponderance. 

One  of  the  most  striking  characteristics  of  the  present 
cases  is  the  extraordinary  nature  of  the  equipment  and 
voyage.  Here  were  two  vessels,  under  spurioua  neutral 
ffagb,  loaded  with  extremely  valuable  cargoes  of  British 
merchandise  on  British  or  American  account,  destined  for 
the  United  StcUes^  and  beyond  all  question  upon  an  illegal 
traffic.  The  crews  of  the  vessels  consisted  apparently  of 
foreigners;  but  the  fraudulent  simulation  of  tbe  neutral 
papers  was  so  obvious,  that  it  could  not  deceive  the  most 
negligent  cruiser.  The  British  license  and  clearance,  and 
the  documents,  which  respected  the  cargo,  if  produced^ 
would  afford  such  incontrovertible  evidenced  of  illicit  trade 
and  British  interests,  as  wonid  ensure  condemnation  of 
both  vessels  and  cargoes.  The  same  result  wo«ld  una- 
voidably flow  from  a  suppression  of  those  papers^  The 
case  would,  therefore,  under  every  aspect,  be  pregnant 
with  insurmountable  difficulties.  Under  such,  circumstan- 
ces, if  the  voyage  were  really  intended  for  New  Londonj 
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it  would  be  natural  to  8i]|]{KNie,^that  the  veHels  would  be 
equipped  with  arms,  at  least  to  defend  tbemaelves  against 
small  Auierican  cruisers.  The  neutral  disguise  was  so 
tUn,  tbat  a  want  of  armament  would  bardlj  be  apologized 
for  by  the  innocuous  garb  of  neutralitj.  Yet  there  is 
not  Ibe  afigbtest  pretence  of  any  armament 

It  nay  be  said,  that  the  letters  found  on  board  point  to 
the  existence  of  conifog  for  tbe  voyage,  and  thereby  ren* 
dered  any  armament  unnecessary.  If  a  Bririsb  convoy 
were  really  expected,  how  happened  it,  that  no  such  con- 
voy was  found,  although  the  vessels  ssiled.on  tbe  very  next 
day  after  these  letters  were  written  ?  If  by  convoy  was 
meant  the  convoy  of  the  Washington  privateer,  it  would 
afibrd  a  more  ready  solution  of  the  difficulty. 

In  tbe  next  place,  on  a  real  destination  to  New  London 
m  a  smuggling  trade  how  happened  it  that  one  Ameri- 
can passenger  was  put  on  board  of  each  vessel,  and  each 
of  them  engaged  and  employed  by  Messrs.  Moody  and  Co. 
wkh  such  notoriety,  tbat  each  knew  the  whole  object  of  (he 
voyage*  It  is  asserted,  and  very  gravely,  by  tbe  passen- 
gerp,  that  they  are  utter  strangers  to  the  whole  adventure, 
and  tbat  they  have  no  interest  therein.  If  this  be  true,  I 
should  be  glad  to  know,  what  recommended  them  to  Messrs. 
Moody  and  Co.  for  such  a  service.  As  Americans  of  ho- 
nor and  integrity  they  would  feel  an  interest  to  disclose  on 
their  arrival  so  gross  a  fraud  on  our  laws.  If  they  were 
not  tbereCare  actors  in  the  drama,  they  might  be  unfortu- 
nate marplots.  It  is  utterly  incredible,  that  mere  strangers 
should  be  trusted  with  such  important  secrets.  They 
must  have  had  some  character,  wjiich  has  not  been  avowed, 
,and  tfiat  character  could  have  been  little  short  of  the  con* 
fidential  agency  of  the  parties.  I  confess,  that  I  should 
have   been    glad    to  have  learned  a  little  more  of   the 
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history  of  these  gentlenlfcny  npon  what  occisiont  and 
ia  what  manner  thef  found  their  way  to  Haltf(U.  Thtitt 
ie  a  perfect  sttence  in  their  answers  on  this  headt 
and  one  of  them  only  states^  aa  if  by  accident,  that  he  had 
a  parole,  as  a  prisoner  of  war.  If  the  captures  W(ire  col^ 
losive,  I  can  readily  conceiVe  a  good  reason  for  these  gen- 
tlemen being  on  board,  even  without  the  character  of  edn- 
fidential  agency ;  if  the  captures  were  honil  fiitf  I  am  yet 
to  learn,  how  this  circumstance  can  be  reasonably  exphiih 
ed. 

In  the  next  place,  the  circumstances  of  the  capture  ara 
somewhat  extraordinary.  The  ressels  had  hardly  beett 
out  of  port  three  hours,  before,  in  the  very  mouth  of  Bri- 
tish territory,  they  were  met  by  the  privateer,  and  both 
captured  without  the  slightest  resistance  or  attempt  to  es- 
cape* It  is  said,  that  the  privateer  was  mistaken  for  a 
British  cruiser.  Now,  though  in  the  Bathnea  (which  was 
last  captured)  the  passenger  answers,  that  the  master  shew* 
ed  to  the  captain  of  the  privateer  the  ship's  papers,  <*  be- 
lieving him  to  be  a  British  cruis^,"4here  is  no  evidence 
in  the  Janstoff  to  shew  a  similar  mistake.  The  omission 
may  not  be  material ;  and  in  all  -probability  the  privateer 
did  board^  under  British  colours.  Now,  admitting  this  fact, 
why  were  not  the  papers  concealed  from  the  cruiser  ?  It  ik 
said,  that  supposing  her  to  be  British,  there  was  no  danger 
in  the  disclosure.  But  let  us  look  at  the  letters  on  board. 
In  the  letter  to  the  master  of  the  Janstoff  he  is  express- 
ly warned  to  ^*  secrete  with  every  possible  caution  certain 
documents,  and  not  to  be  too  easily  satisfied  by  appear^ 
aoces." — "You  know  how  easy  an  imposition  may  take 
place." — "  Our  greatest  danger  is  from  the  small  trav« 
eliers  in  shore,  therefore  better  keep  close  with  John 
StdV — To  the  master  of  the  BothnM  the  language  is 
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ex^icit-^^^  We  «re  oirijr  appreheosive  of  ahar- 
uig  miih ;  joii  iriU  of  course  aecrete  ererj  thing  respect- 
er tUa  traDaeclioo.     lo  case  of  Britiab  interroptboy  we 
wiat.MioiBinead  your  being  well  aisured,  that  there  is  no 
dece|Hmi»  as  you  must  be  aware  of  the  facility  wifb  which 
Americao  cniiaers  may  pass  for  English."    ^*  Do  not  con- 
ide  too;  nuieh.      If  you  haye  any  suspicioni  destroy  all 
al.ooce,  and  be  sure  to  put  it  perfectly  out  of  danger." — 
Nothing  can  be  more  strong,  than  this  language,  as  to  the 
fiQudmct  to  be  obseryed  in  case  of  being  searched  by  any 
armed  abip*    Yet  not  a  single  paper  was  suppressed  or 
daatroyed.     All  was  produced^  and  upon  the  mere  pre* 
teoce,!  that  jbe  priyateer  assumed  herself  to  be  British. — 
The  place  of  capture  too  was  immediately  within  reach 
^  British  ports.     Under  such  circumstances,  would  not  a 
paatsr*  entrusted  with  so    valuable  a  cargo,  with    such 
pointed  loatructions,  have  used  more  caution  ?  Would  he 
not  kaye  insisted  on  being  carried  into  Halifax  for  adjudi* 
cation,  or  on  having  a  British  commission  and  documents 
ijbeiro  Urn,  or  in  some  other  way  have  tested  the  sinceri* 
ij  of  the  character  of  the  captors,  before  he  would  have 
pot  the  whole  property  into  such  im^ninent  hazard  ? — In  fact, 
if  the  c^ture  were  collusive,  every  thing  should  have  hap- 
pened just  as  it  did*    If  it  were  bonajidef  there  seems  to 
have  been  unusual  negligence  or  stupidity  on  the  part  of 
the  captured.     It  is  strange  too,  that  the  Botknea  took  no 
ahrm.     She  saw  the  capture  of  the  Janstoff^  and  must 
have  deemed  it  at  least  a  questionable  case  ;  still  however, 
sbe  iept  on  her  regular  course  undisturbed  by  the  dangers, 
which  fr^re  thickening  about  her,  and  blind  to  the  sinister 
omens. 

Another  extraordinary  circumstance  attending  the  cap- 
tures  was,  that  the  whole  crews  were  taken  out  and  land- 
ed at  the  Ragged  Islands^  and  the  American  passengers 
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kept  on  bcmrd,  as  the  solitary  witiiesses  to  the  traoMiclioM. 
It  wiH  be  recollected,  that  thit  was  nearij  eighteeo  moaths 
after  the  declaration  of  war,  and  when  there  was  scaroelj 
a  pretence  for  ignorance  of  the  manner,  in  whiq^priaes 
were  to  be  condocted  into  port.  The  priyatecinl  crsw 
consisted  also  (as  both  parties  agree)  alasost  altogether  of 
masters  and  mates  of  vessels,  who  were  also  the  owners  of 
the  privateei'.  There  waa  also  a  bovnl  j  paid  by  the  go- 
Ternment  for  prisoners  of  war.  Under  such  circumatan- 
cea  therefore  there  was  scarcely  an  apology  for  omitting 
to  bring  in  the  captured  crews.  Yet  a  greater  irrega- 
larity  than  the  omission  so  to  do  could  hardly  have  oc- 
curred. It  is  the  duty  of  the  captors  to  bring  in  thf  price 
crew,  or  at  least  the  master  and  principal  officers;  with  the 
prize,  for  adjudication.  This  duty  is  not  only  eor^oitied 'hy 
the  prise  act,  but  is  enforced  by  the  express  instraetioiia 
of  the  President^  which  are  delivered  to  every  cmiaer 
with  her  commission.  It  is  also  invariably  required  by  the 
practice  of  the  Admiralty,  and  its  omission  is  reprehended  . 
in  the  strongest  terms  by  prize  courts.  ^  Indeed,  unless 
it  be  explained,  it  is  considered  as  almost  amounting  of 
itself  to  evidence  of  management  or  tampering  or  fraud; 
and  the  courts  have  invariably  withheld  a  sentence  of 
condemnation,  even  in  the  clesrest  cases,  where  this  omis- 
sion has  appeared,  until  a  satisfactory  explanation  has  been 
given. '  I  do  not  say,  that  it  is  such  an  irregularity,  as 
amounts  to  a  forfeiture  of  the  right  of  prise  ;  but  I  adopt 
the  principle  of  the  learned  counsel  for  the  claimants,  that 
if  the  captors  have  not  been  prevented  by  necessity,  ac- 
cident, or  excuseable  error,  from  producing  the  of  ptured 
crew  for  examination,  they  are  not  entitled  to  any  indul- 
gence from  the  Court ;  and  the  Court  wiH  not  let  them 
into  the  benefit  of  farther  proof.      It  will  not  aid  them 
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•ay  more^  thaD  it  is  compelled  to  do ;  but  leave  them  to 
reap  the  fruits  of  their  own  misconduct,  however  bitter 
or  anpalataUe  thej  may  be. 

U^on  what  pretences  then  Is  this  irregularity  attempted 
to  be  justified  ?  It  is  not  asserted,  that  the  captors  were  in 
igmwaiice  that  any  person  belonging  to  the  crew  was  to  be 
lirooght  in*  Their  conduct  as  to  the  American  passengers 
evinces  the  contrary.  Yet  why  should  the  passengers 
bave  been  chosen  for  this  purpose  ?-*-If  asked,  they  might 
,  liave  declared  their  ignorance  of  the  whole  transactions, 
which  would  not  have  made  them  the  best  of  witnesses. 
It  is  said,  that  the  whole  crews  were  removed,  and  the  same 
number  of  Americans  put  on  board  in  their  stead,  with 
a  view  to  elude  capture  by  the  British  cruisers,  if  over- 
fcaled,  by  passing  for  the  original  Swedish  crew.  "Now  I 
cannot  but  think  this  excuse  to  be  extremely  unsatisfacto- 
f y«  How  would  it  have  been  possible  for  Americans  to 
pasa  for  Swedes  or  other  foreigners  ?  Our  very  accent  and 
dialect  would  betray  us  to  the  most  raw  and  inexperienced 
of  British  commanders.  If  the  passengers  on  board 
were  really  confidential  agents,  (and  I  beg  to  know,  bow 
the  captors  had  any  proof  of  the  negative)  would  they  not 
have  had  strong  inducements  to  disclose  the  facts  to  a 
British  cruiser  ? — And  if  they  were  mere  strangers,  what 
right  had  the  captors  to  -expect  an  active  cooperation  in 
their  own  particular,  schemes  ?  It  is  said  also,  that  it  became 
necessary  to  remove  the  crews  on  account  of  their  nuqaber, 
which  nearly  equalled  that  of  the  privateer.  This  might 
account  for  the  removal  of  some  part  of  the  crews,  but  it 
is  har^y  sufficient  to  meet  the  difficulty  of  the  removal  of 
the  whole.  The  masters  at  least  might  have  be^n  retained. 
A  course  quite  as  natural  would  have  been,  to  put  a  part 
in  confinement  in  the  privateer,  and  in  company  with  the 
prizes  to  seek  the  first  American   port  for  safety.     The 
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landing  too  of  the  crews  at  the  Raggtd  Islands  seema  H 
measure  peculiarly  well  calculated  to  giTO  notice  to  the 
enemy  of  the  capture,  and  to  enable  him,  with  ordinary 
diligence,  to  attempt  a  recapture.  If  all  these  occurren- 
ces took  place  in  perfect  good  faith  from  the  ignorance  or 
the  lenity  of  the  captors,  it  is  extremely  unfortunate,  for 
they  are  preciaely  such,  as  we  should  expect  in  a  case  of 
collttsire  capture. 

There  are  other  chrcnmttaaces  in  the  case,  respecting 
whkh  the  ingenuity  and  eioqoence  of  counsel  have  been 
employed  to  attach,  or  repel,  the  imputation  of  fraud.  I 
forbear  to  touch  them.  Some  of  them  are  of  light  and 
trivial  import,  and  some  of  a  graver  cast.  But  independ- 
ent of  the  singularities,  which  I  have  before  enomerated, 
I  do  not  think  that  they  can  be  entitled  to  much  conside- 
ration. 

On  the  whole,  do  these  casee^  taken  bi  eonnexion,  for 
it  is  quite  impossible  to  separate  them,  present,  iinder  all 
the  circumstances,  a  fair  and  natural  transaction,  or  an  ar- 
tificial and  well  adjusted  fraud? — If  the  circumstances 
are  such,  as  are  consistent  with  good  faith,  and  admit  of 
a  reasonable  explanation,  then  farther  proof  may  be  in- 
dulged to  th^  captors.  If  they  appear  incapable  of  such 
explanation,  it  ought  peremptorily  to  be  denied. 

It  is  remarkable,  that  upon  the  supposition  of  a  collusive 
capture  by  an  agreement  between  British  and  Americati 
subjects  engaged  in  an  illegal  traffic,  the  whole  conduct 
of  the  parties,  and  the  appearances  of  the  documents  on 
board  are  consistent.  No  incongruity  has  been  shewn  in 
argument,  and,  upon  farther  examinalion,  1  have  not  been 
able  to  discern  any.  On  the  other  hand,  the  conduct  of 
the  parties,  and  some  expressions  in  the  letters,  admit  of  a 
more  ready  solution  upon  the  same  supposition,  than  if  the 
capture  were  to  be  deemed  bond  fide.  These  expressions 
may  be  considered  as  containing  the  real  wishes  and  in- 
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stractioQS  of  the  partieft  coDcerned^  mingled  with  such  dis- 
guises, as  might  cover  the  fraud  from  a  careless  observer* 
What  as  said  of  ccovoy,  of  4he  extreme  anxiety  of  the 
parties  to  be  kept  from  exposure  in  case  the  enterprise 
should  be  intercepted,  and  of  their  solicitude  to  avoid 
AjnerieaA  cruisers,  may  be  deemed  of  this  deseriptioo* 
I  do  not  say,  that  they  exclusively  point  to  such  an  in- 
terpretation, but  they  readily  admit  it.  There  is  also 
one  expression  in  each  of  the  letters  addressed  to  the 
consignees,  which,  I  cannot  but  think,  has  a  meaning,  which 
the  passengers  perhaps  could  have  explaiaed.  It  is  this, 
'*we  have  directed  Z«  in  case  of  meeting  with  an  Ameri- 
can cruiser,  to  destroy  all.''  Who  is  the  person  thus  de- 
signaled  by  the  letter  Z  ?  it  cannot  be  the  master  of  the 
JmuU^t  wlio  is  called  ZmilUram^  because  the  same  ex- 
pression occurs  in  the  letter  on  board  of  the  Bothnta^  whose 
master  ia  called  Koan.  It  is  inconceivable,  that  the  au- 
thority to  destroy  should  not  have  been  given  separately 
to  some  person  on  board  of  each  vessel,  as  they  might  sepa- 
rately have  encountered  an  American  cruiser.  I  cannot 
therefiare  but  believe,  that  Z*  was  the  mystic  name  of  the 
confidential  agent  of  the  parties  on  board  of  each  vessel, 
though  I  pretend  not  to  point  a  finger  at  the  personage. 

It  ia  possible,  that  I  have  attached  more  weight  to  the 
extraordinary  circumstances  of  these  cases,  than  they  de- 
serve. Knowing  the  strong  temptations  to  illicit  inter> 
course  in  consequence  of  the  high  price  of  British  manu- 
iactures»  I  may  have  indulged  in  too  rank  suspicions.  I  - 
have  the  consolation  however  to  know,  that  if  in  this  I 
commit  an  errour,  it  can,  and  it  will,  be  corrected  by  the 
wisdom  of  a  superior  tribunal.  My  own  judgment  how- 
ever must  be  my  guide,  and  I  am  free  to  declare,  that  I 
consider  the  appearances  of  collusion  to  be  so  marked  on 
this  transaction,  and  so  entirely  incapable  of  a  fair  expla- 
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natioDi  (hat  I  most  reject  the  application  for  farther  proofi 
and  diimisB  the  libe],  so  far  as  it  reapecti  the  captors. 

If  I  had  even  deemed  farther  proof  admissible  on  the 
part  of  the  captors,  that  proof  could  not  have  extended 
bejond  the  explanation  of  the  facts  of  the  capture.  To 
alh>w  it  farther,  Would  be  to  substitute,  instead  of  the  re- 
gular evidence  required  by  the  law,  evidence  which  might 
be  procured  after  time  given  to  tamper  with  witnesses,  and 
to  enabl<$  the  parties  to  mould  a  history  suited  to  the  pres- 
sure of  the  occasion.  Such  an  application  I  should  hard- 
ly deem  allpwable  under  any  circumstances. 

I  do  not  think  it  necessary,  as  these  causes  must  go  to 
the  Supreme  Court,  to  take  time  to  consider,  to  whom  the 
property  ought  to  be  adjudged,  whether  to  the  United 
States  alone,  or  to  the  United  StaUSf  subject  to  the 
rights  of  the  seizing  officers.  As  at  present  advised,  I  am 
very  clear,  that  it  ought  to  be  condemned  jure  belli^  as  ene- 
mies* property ;  and  I  shall  accordingly  condemn  it  to  the 
United  States^  subject  to  the  right  of  the  collectors  to  share 
in  the  proceeds,  as  seising  officers.  Upon  the  appeal, 
the  question,  in  case  of  a  condemnation  to  the  United  Statei, 
must  necessarily  come  in  review  before  that  court. 

I  wish  it  to  be  understood,  lest  by  any  mistake  the  pa- 
pers should  find  a  place  in  the  record,  that  I  expressly  re- 
ject the  additional  affidavits  of  the  prise  masters,  which 
were  objected  to  at  the  bearing  in  the  District  Court 
and  in  this  Court.  They  are  admissible  only  under  an 
order  of  farther  proof,  which  was  refused  in  both  courts.* 

if.  PrescQtt  and  Otit,  for  the  captort. 
Blake  and  Dixter,  for  the  claimaots. 

*  On  appeal  to  the  Sapreme  Coart,  after  argument,  farther  proof 
was  directed  :  and  at  February  term,  1817,  upon  the  hearing  of  the 
farther  proof,  the  decree  below  was  rerersed,  and  condemnation 
passed  to  the  capton.    2  WhMon'i  JR. 
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The  D^ava  and  Cargo,  Tappah  Claimant. 

Hie  «aitod7  of  the  papen  of  captured  reneli  belonip  exelunvely  to  the  prise  eoort 
U  ii  the  doty  of  captors,  immediately  opon  arrival  in  port,  to  deliver,  opon  oatb^ 
all  the  pepen  of  captored  veaselt  into  the  registry  of  the  priie  court 

Prbe  goods  are  never  delivered  on  bail  until  after  a  hearing ;  and  a  eootrary  prac 
tiee  it  a  gieat  irregularity.  Nor  is  a  claimant  ever  entitled  to  a  deKvery  on  baili 
even  after  a  hearing,  unless  he  shews  a  prima/acU  legal  title  to  the  property.  If 
he  claim  by  an  illegal  act,  he  is  not  entitled  to  a  delivery  on  bail. 

Sorinn  war,  no  claim  standing  in  opposition  to  the  ship^  P&P^n  aod  prqpantmy 
evidence  is  ever  admitted  inapriiecourt 

So  eommission  to  take  evidence  in  an  enemy's  country  is  allovrable  by  the  praetiQe 
of  the  priae  eoorts. 

A  shipoiest,  made  after  a  kiMnm  var,  by  an  Aneriean  citiaen,  finom  an  eneasy's  port 
to  a  port  in  his  coloniet,  is  ilkfal  fay  the  law  of  war.    It  is  a  trading  with  thn 


It  leems,  that  if  a  delivery  on  bail  has  been  allowed  by  the  District  Court  in  a  grogs 
case  of  illegality,  the  appellate  court  will  not  hold  itself  bound  by  the  transac- 
tion  I  butdirtct  the  dainaot  to  account  for  the  whole  proceeds  on  oath. 

X  HE  facU  ID  this  eaie  were  as  follows  : — 

The  ship  Diana  and  cargo  were  captured  by  the  pri- 
vate armed  ship  Thomas^  commanded  by  Thomas  M.  Shaw^ 
on  or  about  the  10th  of  May,  1813,  and  sent  into  the  port  of 
Wiscasaettf  in  the  District  of  Maine,  for  adjudication.  From 
fte  papers  found  on  board  and  the  preparatory  examina- 
tiona  it  appeared,  that  the  ship  and  cargo  were  duly  docu- 
mented as  British  property,  and  that  she  sailed  from  Lir- 
erpoolm  Qttai  Bnlatn,  in  the  month  of  April,  1813,  touch- 
ed at  Cork  for  convoy,  and  at  the  time  of  capture  was 
steering  ia  the  regular  course  of  her  voyage  for  Halifax  in 
Nova  Scotia^  the  port  of  her  destination.  The  cargo  con- 
sisted altogether  of  goods  of  British  manufacture,  and  was 
consigned,  by  merchants  in  Oreat  Britain^  to  merchants jn 
Halifax. 

Proceedings  on  the  prize  side  having  been  instituted  in 
'the  District  Court  of  Maine^  and  no  claim  haybg  been  in- 
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terposed  to  the  vessel,  or  to  any  part  of  the  cargo,  except 
thirtj-nine  cases  of  merchandise,  the  whole  property,  ex- 
cept the  thirty-nine  cases  of  merchandise,  was  condemned,  as 
lawful  prise  to  the  captors,  at  a  special  District  Court  held 
on  the  23d  of  June,  1818. 

The  thirty-nine  cases  of  merchandise  were  claimed  by 
Mr.  John  TappaUf  a  native  citizen  of  the  United  State$ 
domiciled  at  Boston,  who  in  his  affidavits  of  claim  asserted, 
that  he  verily  believed  the  same  merchandises  were  pur- 
chased in  England  by  his  agent  Mr.  John  Gregory  (who 
is  a  merchant,  domiciled  in  England)  and  shipped  by  him, 
on  account  and  risk  of  the  claimant,  on  board  of  the  Diana^ 
without  having  previously  received  from .  the  said  claimant 
any  advice  or  instructions  whatsoever,  as  to  the  time  or  man- 
ner, in  which  the  said  merchandises  were  to  be  shipped. 
In  farther  support  of  this  claim  the  affidavit  of  Mr.  Oeorge 
Searle  was  introduced,  in  which  the  deponent  states  his 
knowledge  of  the  actual  agency  of  Gregory,  and  certain 
other  facts  and  information,  from  which  he  infers,  that  the 
property  claimed  belonged  to  Mr.  Tappan. 

At  the  time  of  interposing  the  claim,  Mr.  Tappan  przy- 
ed  for  a  delivery  of  the  property  on  bail,  which,  after  ap- 
praisement, was  granted  by  the  Court.  The  claim  was  then 
continued  for  farther  proof,  and  a  commission,  as  it  should 
seem,  was  awarded  by  the  Court,  to  take  the  testimony 
of  witnesses  in  the  enemy's  country,  in  support  of  the  claim. 
At  a  special  term  held  in  December,  1813,  the  claim  was 
farther  heard  upon  the  original  evidence,  and  upon  cer- 
tain letters  and  papers  then  produced  by  the  captors,  and 
admitted  by  the  Court,  as  part  of  the  original  letters  and 
papers  found  on  board  at  the  time  of  the  capture,  and  upon 
an  admission  made,  for  that  trial  only,  by  the  captors,  that 
the  property  belonged  to  Mr.  Tappan,  as  claimed.  Upon 
the  hearing,  the  District  Court  awarded  a  sentence  of  res- 
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titBtioDi  from  which  Bentence   the  captors  appealed,  and 
apoD  that  appeal  the  cause  came  before  this  Court. 

Tke  •piiiioD  of  the  Court  was  delivered  as  follows,  by 
STORY,  J— 

It  is  not  easy  to  extract  from  the  record  now  before  the 
Court  a  perfect  state  of  the  whole  case,  because  no  papers 
hare  come  up,  except  such  as  were  deemed  applicable  to 
this  particular  claim.  As  far,  however,  as  the  obscure  lights 
of  the  record,  and  statements  at  the  bar  admitted  to  be 
correct,  will  carry  us,  it  is  difficult  to  conceive  a  cause 
more  irregularly  conducted. 

Id  the  first  place,  it  appears,  that  all  the  ship's  papers 
and  documents  were  not  in  the  first  instance  lodged  in  the 
registry  of  the  court.  This  was  a  very  great  irregularity. 
It  is  the  duty  of  the  captors,  by  the  generalr  law  of  prize, 
immediately  upon  arrival  in  port,  to  deliver  upon  oath  to 
the  registry  of  the  court,  all  papers  found  on  board  the^ 
captured  ship.  This  duty  b  enforced  by  the  general  in- 
structions of  the  executive  in  the  most  positive  manner. 
A  strict  adherence  to  it  is  expected  on  all  occasions;  and 
every  deviation  will  be  watched  by  the  Court  with  uncom- 
mon jealousy.  It  is  not  for  the  captors  to  select  such  pa- 
pers, as  they  may  deem  important,  and  present  them  in 
the  cause.  Infinite  mischiefs  and  inconveniencies  might 
result  from  such  a  course.  It  would  aSbrd  temptations  to 
improper  suppression  of  papers,  and  jeopard  the  rights,  not 
only  of  citizens,  but  of  neutrals.  ^  In  the  present  case,  the 
papers,  which  were  omitted  to  be  produced,  had  a  most 
material  character.  It  is  said,  as  an  apology,  that  all  the 
papers  were  in  the  first  instance  produced  to  the  District 
Court,  and  were  deemed  not  properly  to  belong  to  that 
Court,  but  to  the  captors,  and  therefore  were  returned  to 
their  custody.     If  this  be  true,  and  it  is  not  denied  by 
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the  parties,  the  irregularity  is  certainlj  excusable  ;  and  in 
all  probabilrtj  it  was  this  circumstaace,  that  induced  th« 
Court  below  to  admit  the  papers  on  their  last  production. 
I  trust,  that  hereafter  it  will  not  be  a  matter  of  doubt,  to 
whom  the  custody  of  prize  papers  belongs.  The  court 
of  prize  has  a  right,  and  I  will  add,  an  exclusive  right,  to 
the  custody  of  them. 

Another  irregularity  was  the  delivery  on  bail  of  the  pro- 
perty claimed  by  Mr.  Tappan  ;  a  delivery,  which,  from  the 
proceedings  in  the  case,  appears  to  have  been  considered  as 
a  matter  of  course.  1  take  the  practice  of  the  pri:;e  conrt 
to  be,  not  to  deliver  property  on  bail,  until  after  a  hearing 
of  the  cause,  and  then  only  in  cases,  where  the  claimant 
shews  a  primd,  facie  title,  which  may  ultimately  entitle 
him  to  restitution.  And,  if  the  property  be  ultimately  des- 
tined for  sale  in  the  country,  where  the  court  sits,  there  is 
not  generally  any  strong  reason  for  a  delivery  on  bail  af- 
ter appraisement.  A  much  more  correct  and  equitable 
course  for  all  parties  would,  in  such  case,  be  an  order  of  sale, 
and  a  deposit  or  delivery  on  bail  of  the  proceeds.  It  is  a 
matter  of  public  notoriety,  that  appraisements  are  extremely 
inaccurate,  and  unsatisfactory.  And  I  do  not  think,  that  a 
court  can  be  too  strict  in  guarding  against  applications  of 
this  sort  in  prize  proceedings.  Here  the  application  was 
made  upon  the  ground,  that  the  goods  were  liable  to  deteri- 
oration, the  very  case,  in  which  a  prize  court  usually  or- 
ders a  sale  under  a  perishable  monition.     ^ 

The  claim  too  of  Mr.  Tappan  was  in  total  opposition  to 
all  the  papers  and  preparatory  examination.  The  ship 
and  cargo  were  documented  as  British  property,  bound 
from  one  British  port  to  another  British  port,  nine  months 
after  the  declaration  of  war.  The  papers  respecting  the 
shipment  now  before  the  Court  clearly  evince,  that  it  was 
made  on  account  or  risk  of  Messrs..  For«j^(fc,  Black  and  Co. 
of  Halifax*    There  is  not  the  slightest  intimation  of  any 
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loterett  io  any  other  persons.  Now  I  take  the  general  rule 
to  be,  that  no  claim  ihall  be  admitted  in  opposition  to  the 
depositions  and  the  ship's  papers.  It  is  not  an  inflexible 
role,  for  it  admits  of  exceptions  ;  but  on  examination  it  will 
be  found,  that  those  exceptions  stand  upon  very  particular 
grounds,  in  cases  occurring  in  time  of  peace,  or  at  the 
Tery  commencement  of  war,  and  granted  as  a  special 
indulgence.*  But  in  times  of  known  war,  to  admit  claims 
in  opposition  to  all  the  preparatory  evidence  and  papers,  to 
enable  parties  to  assume  the  enemy's  garb  for  one  purpose, 
and  tbrow  it  off  for  another,  would  be  holding  out  an  invita« 
tion  to  frauds,  and  subject  the  Court  to  endless  impositions. 
The  rule  can  never  be  relaxed  to  such  an  extent  without 
prostrating  the  whole  law  of  prize. 

And  how  was  this  property  to  be  proved  in  the  claimant 
in  opposition  to  all  the  evidence  on  board  of  the  ship  ?  By 
the  aflidavit  of  the  claimant,  and  by  the  testimony  of  the 
shippers,  or  consignees,  under  a  commission  sent  into  the 
enemy's  country.  The  very  parties,  who  are  without  dis- 
pute enemies,  are  to  be  permitted  to  devest  themselves  of 
property  documented  as  their  own,  by  swearing  a  transfer 
to  a  neutral  or  friend,  and  in  that  way  extract  it  from^he  law 
of  prize.  A  more  simple  or  more, effectual  mode  of  elud- 
ing the  rights  of  captors  could  not  well  be  devised.  If  suc- 
cessful in  this  instance,  (I  mean  no  imputation  on  the  pre- 
sent claimant)  it  could  not  well  fail  of  success  in  every  other. 
The  issuing  of  a  commission  to  take  evidence  in  the  ene- 
my's country  was  also  of  itself  an  irregularity,  and  contra- 
ry to  the  established  practice  of  the  prize  court.' 

On  the  whole,  I  am  entirely  satisfied,  that  the  claim  of 
Mr.  Tappofi,  standing,  as  it  does,  in  direct  opposition  to  all 

'  l%e  From  Anna  Catkarina,  5  Haft.  l5,^La  FUra,  6  Rob,  1. 
'  l%t  BSagmu,  1  JSofr.  31. 
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the  papers  and  preparatorj  examinatiopa,  ought,  even  if  he 
had  been  a  neatral,  to  ha?e  been  rejected  tii  limine. 

But  there  is  another  view,  which  is  so  decisive  against 
his  claim,  that  it  is  diflScult  to  perceive  in  what  manner  it 
could  ever  {lare  been  sustained.  Mr.  Tappan  is  an  Ameri- 
can citizen  domiciled  in  Boston^  and  now  asserts  an  inter- 
est in  an  enemy's  shipment  made  nine  months  after  the  war, 
in  a  trade  between  the  enemy's  ports.  If  there  ever  was 
a  case,  in  which  there  could  be  no  doubt  that  the  traffic 
was  illegal,  it  seems  to  me  to  be  this  case*  Upon  what  pre- 
tence can  an  American  citizen,  after  full  knowledge  of 
the  war,  claim  to  be  rightfully  engaged  in  a  commerce  with 
the  public  eneaQr,  and  in  a  trade  too  peculiarly  his  own, 
a  trade  between  the  mother  country  and  its  colony  ?  Af- 
ter the  decisions  of  the  Supreme  Court  in  the  Rapid^  the 
Sallf/j^  and  the  Alexander^^  it  would  be  useless  to  discuss 
the  general  doctrine  of  the  illegality  of  a  trade  with  the 
enemy.  It  is  too  plain  for  argument,  that  Mr.  Tappan^s 
claim  must  be  rejected,  even  if  his  prooft  of  property  were 
incontestible,  as  he  must  be  deemed  to  be  engaged  in  a  traf- 
fic reprobated  by  the  law  ;  and  he  can  never  found  a  cbiim 
for  restoration  by  shewing  his  own  illegal  conduct. 

Under  these  circumstances,  where  Mr.  Tappan  had  nei- 
ther a  legal  nor  a  documentary  title  to  the  property,  it  is 
diflScult  to  perceive  the  ground,  upon  which  a  delivery 
on  bail  was  allowed.  The  bail  bond,  (it  should  have  been 
a  stipulation)  is  also  incorrect.  The  terms  of  it,  taken  strict- 
ly, are  inapplicable  to  the  case  of  a  decree  of  condemnation 
in  an  appellate  court,  and  it  would  require  uncommon  as- 
tuteness to  fasten  a  diflferent  construction  on  the  language. 
Until  I  saw  this  record,  1  bad  presumed  that  the  proceedings 

»  8  Cranch,  R,  155.  «  8  Cranch,  JR.  382. 

*  8  Cranch,  R.  189. 
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in  prise  causes,  in  the  first  circuit,  had  at  last  assumed  an 
•nifonn  regularity.  And,  with  the  highest  respect  for 
the  learned  Judge  of  the  District  Court  of  JIfmntf,  I  have 
felt  it  a  publick  duty  to  notice  irregularities,  which  afiect 
the  rights  of  parties,  and  introduce  so  many  embarrassments 
into  the  prize  proceedings. 

An  objection  has  been  urged  by  the  claimant's  counsel 
against  the  Court's  proceeding  to  adjudication  in  favour  of 
the  captors,  upon  the  ground  of  the  irregular  conduct  of  the 
captors,  in  omitting  to  bring  in  all  the  original  papers  at 
the  first  hearing.  It  is  a  sufficient  answer  to  that  objection, 
that  the  papers  produced  at  the  first  hearing  contained  suf* 
ficient  proof  of  enemies'  property,  and  the  claimant's  own 
affidavit  is  decisive  against  his  claim.  It  is  not  for  one, 
who  has  no  legal  title  before  the  Court,  to  moot  difficulties. 
If  the  captors  fraudulently  suppress  papers,  the  Court,  in 
the  exercise  of  its  own  functions,  will  take  care  that  they 
shall  derive  no  benefit  from  such  conduct ;  but  I  am  yet 
to  learn,  that  the  mere  omission  to  prodoce  papers,  by  mis- 
take or  negligence,  especially  excused  as  it  is  in  the  present 
case,  is  a  forfeiture  of  their  rights  under  the  capture.  It 
may  induce  the  Court  to  suspend  judgment,  to  call  for  ex* 
act  information  and  search  with  rigorous  jealousy ;  but  some- 
thing more  should  appear,  than  mere  errour,  to  call  forth 
such  penal  consequences,  supposing  it  were  in  the  power  of 
the  Court  to  apply  them. 

I  am  for  reversing  the  decree  of  the  District  Court,  and 
condemning  the  property  claimed,  as  good  and  lawful  prize 
to  the  captors.  As  the  District  Judge  concurs  in  the  opi- 
nion, let  a  decree  be  entered  accordingly. 

Decree  reversed.   Condemned  to  the  captors  with  costs  and  expenses . 
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After  the  decree  of  condeauiatioD,  PUman  for  the  cap- 
tors moved  the  Court  for  a  moaitioD  to  the  claimant  to 
briog  into  Court,  onoatbt  an  account  of  the  sales. of  the  goods^ 
and  to  pay  the  proceeds  of  the  sales  into  Court  instead 
of  the,  appraised  value  of  the  goods,  upon  the  ground  that 
the  property  ought  not  to  have  been  delivered  on  bail,  and 
had  been  sold  by  the  claimant,  within  a  few  days  after  Ihe 
appraisement,  for  $  10,000  more  than  the  appraised  vldue« 

By  ih€  Court.  Without  meaning  to  say,  that  in  no  case, 
the  Court  ought  to  grant  a  monition  to  the  eSect  prayed  for, 
we  shall  deny  the  present  application.  Cases  of  gross  fraud, 
and  perhaps  other  cases  may  exist,  in  which  it  would  be 
proper  to  order  the  whole  proceeds  info  Court,  notwith^ 
standing  a  delivery  on  bail.  We  shall  issue  a  monition  to. 
the  party  to  pay  into  Court  the  appraised  value  pending  the 
term.  Although  he  has  claimed  an  appeal  to  the  Supreme 
Court,  which  will  be  allowed  on  filing  the  proper  se- 
curity, we  think  that  the  circu  mstaqces  of  the  case  require- 
the  Court  to  lay  its  hands  on  the  property.  Where  the. 
title  of  the  claimant  is  so  palpably  unsound,  he  ought  not. 
to  profit  by  any  delays  incident  to  the  prosecution  of  ao. 
appeal. 

PUman  for  the  captors. 

Q,  Blake  and  PretcoU  for  the  elaimsat 
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STORYj  J.  This  »  a  motion  made  by  the  manhal 
for  ao  Mtachmoat  againat  the  defendaof,  who  is  aa  attor- 
ney  of  this  Court,  to  compel  the  paymeot  of  his  fees  for 
the  service  of  sandry  writs  brought  in  this  court  by  Su- 
$anna  Cunninghamf  a  citizen  of  the  state  of  New  Yorkf 
agaansf  Ifiirmois  O.  Otis  and  others,  which  writs  were 
endorsed  by  the  defendant,  and  were  dismissed  at  a  former 
term  of  this  Court. 

It  has  been  contended,  that  this  is  not  a  proper  process 
to  compel  payment  of  the  fees  doe  to  the  marshal*  But 
on  the  authority  of  CMdwM  n.  Jaeksant  in  the  Supreme 
Court,  >  we  are  satisBed,  that  an  attachment  may  issue  to 
eompel  the  payment  of  the  fees  due  to  olBcefs  of  the 
eomrt  for  the  performance  of  their  official  duties.  And 
this  seesM  reasonable,  inasmuch  as  the  marshal  is  com* 
pellable  to  perform  these  duties,  and  as  an  officer  of  the 
court,  a  similar  process  lies  against  him  to  enforce  the  per- 
formance* 

As  the  affidavits  prove  the  substantial  facts,  which 
are  not  denied,  the  only  remaining  qiiestion  seems  to  be, 
whether  the  same  process,  which  would  lie  against  the  par- 
ty to  compel  payment  of  fees,  can  be  maintained  against 
his  attorney,  who  endorses  the  writ,  and  thereby  becomes 
liable,  under  the  statute  of  Masactchusdts  of  30th  of  Octo- 
ber, 1784,  s.  11,*  to  the  payment  of  the  costs  of  the  suit  in 
case  of  the  avoidance  or  inability  of  his  principal.  As 
the  principal  resides  without  the  state,  and  due  applica- 

1  7  CrancA,  12. 276.  *  1  ilTan.  L.  206. 
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tioD  has  been  made  to  hia  attorney  io  the  auita,  to  obtain 
payment,  it  ia  a  aofficient  aroidaoce  within  the  meaning  of 
the  statate,  even  auj^poaing  that  such  avoidance  be  necea- 
aary,  where  the  party  plaintiff  is  not  an  iDbabitant  of  the 
Commonwealth.  We  think  also  that  this  case  is  fiJrly^ 
within  the  equity  of  the  statute,  though  perhaps  not  with- 
in its  words,  which  seem  confined  to  the  payment  of  the 
costs  of  the  defendant*  The  uniform  practice  of  this 
Court  has  been,  to  require  an  endorsement  on  the  writ  by. 
the  plaintiff  or  his  attorney,  if  resident  withb  the  Coot-  * 
monwealth,  or  by  some  other  responsible  person,  if  the 
plaintiff  were  resident  withoot  the  Commonwealth,  accord- 
ing to  the  statute,  and  with  the  express  understanding, 
that  such  endorsement  rendered  the  endorser  liable  to  the 
payment  of  the  costs  of  the  suit  in  default  of  his  princi- 
pal. Where  the  principal  resides  without  the  state,  it 
must  be  considered,  that  the  endoraer  makes  himself  di- 
rectly responsible  to  the  officers  of  the  court  for  their 
official  fees — and  indeed  in  point  of  practice,  unless  in 
special  cases,  the  officers  of  the  court  have  looked  to  the 
attorneys  upon  recoi^d  for  the  payment  of  the  fees  due  for 
services  performed  at  their  request* 

We  certainly  feel  no  desire  to  disturb  this  honourable 
confidence  between  all  the  officers  of  the  court.  And  ia 
the  present  case,  as  the  attorney  upon  record  is  the  endors- 
er of  the  writ,  and  must  from  the  non-residence  of  his  prin- 
cipal be  considered  aa  making  himself  directly  liable  for 
the  marshal's  fees,  upon  this  ground  we  hold,  that  the  rule 
for  an  attachment  ought  to  be  made  absolute* 

RuU*0bioluU. 
J.  T.  Juain  for  the  marshal. 


CIRCUIT  COURT  OF  THE  UNITED  STATES, 

BHODE  ISLAND,  JUNS  TUUf,    1814,  AT  NEWPORT. 


iBon.  JOSEPH  STORT,  Anodate  JusUce  of  the  Suprcne  Cowt 
Hoo.  DAVID  HOWELL,  District  Judge. 


Tn  Loud  WnLinaTiiH,  BAJforoftD*  kc.  Claimavtv. 


if  tm  AaeriMn  f— el  take  on  boeid  •  cafso  frea  en  enen^^  ibif,  mder  tiie  pi*^ 
tcnoe,  tl»t  it  ii  runomcd,  it  ii  ao  illegal  trafk,  for  which,  (7  the  law  of  war« 
■he  it  UaUe  to  coodcimiatioD  ai  priie  of  war,  and  may  be  seised  00  the  return 


1  HIS  was  an  informalion  filed  io  behalf  of  the  United 
Stales  by  the  District  Attorney,  claiming  the  sloop  Loril 
WelHt^toHf  as  forfeited  to  the  United  States  for  ao  al- 
leged tQiding^with.  the  enemy.  From  the  facts  admitted 
by  the  claim',  or  proved  by  the  evidence,  it  appeared  that 
the  sloop,  on  the  llfh  of  December,  1813,  cleared  out  from 
Newport  for  New  Yorkf  and  a  manifest  was  then  produc- 
ed at  the  customhouse,  and  sworn  to  by  the  master,  stat- 
ing the  cargo  on  board  to  be  700  tons  of  iron,  and  bT%  tons 
of  burr  stone.  In  fact  there  was  no  cargo  on  board.  The 
sloop  sailed  from  Newport^  went  along  side  of  the  Bri- 
tish squadron  in  Long  Island  Sound,  and  there  received 
the  iron  on  board,  which  was  thereupon  transported  to  New 
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Yorkf  and  apon  her  return  to  Newport^  about  the  4th  daj 
of  January,  1814,  the  sloop  was  seized  by  the  commander 
of  the  revenue  cutter,  as  prize  to  the  Vniitd  States. 

The  special  claim  filed  by  the  claimants  admitted,  that 
the  cargo  had  been  taken  on  board,  as  above  stated ;  and 
averred,  that  it  had  been  some  time  previoasly  captured 
from  another  American  vessel,  the  Amelia^  bound  from 
JVeiv  Yi^rk  to  Newporit  and  was  ransomed  by  the  Ameri- 
can owners  from  the  British  captors  under  a  special 
agreement,  and  the  sloop  Lord  Wellington  was  engaged  by 
the  owners  to  pay  the  ransom  and  take  the  iron  back  to 
New  York.  \ 

STORY.  J.  This  is  a  very  clear  case  of  trading  with 
the  enemy.  Whether  the  facts  stated  in  the  special 
claim  are  true  or  not,  is  not  now  material  to  be  considered* 
It  is  not  competent  for  American  citizens  to  engage  in  this 
sort  of  traffic  with  the  public  enemy.  Even  admitting  the 
ransoming  of  captured  property  to  be  .legal,  it  cannot  be  ad- 
mitted to  be  made  at  any  distance  of  time,  and  by  any  new 
voyages  undertaken  for  this  especial  purpose.  There  would 
be  no  end  to  such  intercourse ;  or  to  the  dangers,  which 
would  thereby  arise  to  the  country.  No  intercourse  of  this 
kind  can  be  carried  on,  except  by  the  express  permission 
of  the  government.  I  will  not  stop  to  consider,  whether 
the  claim  can  be  supported  in  point  of  fact.  It  comes 
with  no  very  good  grace,  after  an  inception  of  the  voyage 
by  a  most  gross  and  palpable  perjury  in  swearing  to  a 
cargo,  which  was  not  on  board.  This  was  a  fraud,  which 
deserves  no  countenance,  and  can  be  sustained  by  no 
apology. — I  condemn  the  sloop  to  the  United  States. 

Robbins  for  the  UnUtdSfaUi. 
BurrOl  for  the  claimants. 


CIRCUIT  COURT  OF  THE  UNITED  STATES, 

NSW  HAMPSHIRE,  OCTOBER   TERM,   1814,  AT  EXETER. 


%  Hod.  JOSKPH  STORV,  Aaiociate  Justice  of  the  SoprtoM  Ooort 
(  Hoo.  JOHN  S.  SHERBURNE,  Dittrict  Jodfe. 


The  Sogiett  fob   the  propaoatioh  or   the  Gospel,    kc,   tb. 
Wbbbler  ahd  al. 

If  a  foreigB  coqK>ratioo,  ettabliihed  io  a  ford^  couDtiy,  me  in  oar  coorti,  and  war 
intervene  between  the  countries,  pendinjj^  the  mit,  this  is  not  suflfeient  to  defeat 
the  aetioD,  unless  it  appear  on  the  record,  that  the  plaintifi  are  not  within  aaj 
of  the  eioeptions,  which  enable  an  alien  enemy  to  sue.  Of  the  nature  and  effect 
of  a  plea  of  alien  eoem  j.  There  is  no  legal  diflference  as  to  the  plea  of  alien  ene- 
my between  a  corporation  and  an  individual. 

TheaetoT  Nm  BamfMn  of  the  19th  of  Jone,  t805,  allowing  to  tennnU  the 
value  of  improvements,  Ac.  on  recorerieH  against  them,  so  far  as  it  applies  to  post 
impravemeno,  is  unconstitutional. 

EvTBT  snr  disseisin* — In  tbe  writ,  the  demandantSy 
deacribing  IhemselveB  as  **  tbe  Society  for  the  propagation 
of  the  Gospel  in  foreign  parts,  a  corporation  duly  consti- 
tuted and  established  in  Englandj  in  the  dominions  of  the 
King  of  the  United  Kingdoms  of  Oreat  Britain  and  Ire- 
landf  the  members  of  which  society  are  aliens  and  sub- 
jects of  said  King,"  demand  of  the  tenants,  who  are 
all  citizens  of  tbe  state  of  New  Hampshire^  seisin  of  li 
tract  of  land  in    Westmoreland  in  said  district  of  New 
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Hampshiret  which  they  aver  fo  exceed  in  value  the  sum  of 
five  hundred  dollars  ;  and  they  count  upon  their  own  seiaio, 
and  a  disseisin  by  the  tenants,  within  thirty  years. 

At  (he  May  Term  of  this  court,  1808,  the  tenants  plead- 
ed the  following  plea  : — 

*^  And  the  defendants  come  and  say,  that  this  court 
ought  not  to  take  cognizance  of  the  said  action,  because 
they  say,  that  said  action  is  sued  by  and  in  the  name  of 
a  supposed  corporation  or  body  politick,  supposed  to  be 
created  by  a  law  of  a  foreign  state,  and  is  not  sued  and  com- 
inenced  by  any  citizen  or  subject  of  any  foreign  state, 
against  them  the  said  defendants,  and  this,  &c.  Wherefore 
they  pray  judgment,  whether  this  court  will  take  further 
cognizance  of  this  action,  and  for  their  costs." 

The  demandants  replied  as  follows  s — 

<<  And  the  said  Society  say,  that  this  court  ought  to  take 
further  cognizance  of  their  action  aforesaid,  notwithstand- 
ing any  thing  by  the  said  John  Wheeler  and  others  in  their 
plea  aforesaid  alleged,  because  the  said  Society  for  the  pro- 
pagation of  the  Gospel  in  foreign  parts  say,  that  at  the  time 
of  the  commencement  of  the  said  action,  they  were,  and  still 
are,  a  corporation  constituted  and  established  in  England^ 
in  the  dominions  of  the  said  King  of  the  United  Kingdoms 
of  Oreat  Britain  and  Ireland^  and  the  members  of  said 
Society  then  were,  and  still  are,  aliens,  and  subjects  of  the 
said  king,  as  by  their  writ  aforesaid  is  supposed,  and  this 
they  pray  may  be  inquired  of  by  the  country." 

To  this  replication  there  was  a  general  demurrer,  and 
joinder  in  demurrer.^ 

The  Court  havjng  overruled  the  plea  to  the  jurisdiction, 
the  tenants,  at  the  November  Term,   1810,  pleaded  the 
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geseral  is8iie»  non  disstuiverunt^  which  wbb  joioed  by  (he 
demandaotfl. 

At  the  May  Term,  1814,  the  tenants  severally  filed 
claims  under  the  third  section  of  the  statute  of  New  Hamp- 
afcire  of  the  19th  of  June,  1805,Mn  which  they  alleged  a 
■eiaio  and  possession  of  the  demanded  premises  in  themselves, 
or  those,  under  whom  they  claimed,  for  more  than  six  years 
before  the  commencement  of  the  present  action,  and  that  by 
buildings  and  improvements  the  value  of  the  land  wasincreas- 
ed  in  a  certain  sum,  wherefore  they  prayed  that  the  jury 
might,  if  they  found  a  verdict  for  the  demandants,  inquire 
and  ascertain  the  said  increased  value,  and  that  no  writ  of 
seisin  or  possession  should  issue,  until  the  demandants 
should  pay  into  the  hands  of  the  clerk  for  the  use  of  the 
tenants,  such  sum  as  the  jury  should  so  assess. 

At  the  October  Term,  1814,  the  jury  found  a  verdict 
for  the  demandants,  and  they  also  found  the  value  of  the 
improvements  made  by  the  tenants  severally. 

The  demandants  moved  for  a  judgment  on  the  verdict, 
notwithstanding  the  statute,  and  the  tenants  moved  in  ar* 
rest  of  judgment,  upon  the  ground,  that  the  demandants 
appeared  by  the  record  to  be  alien  enemies. 

These  motions  were  argued  by  Freeman  for  the  de- 
mandants, and  Richardson  for  the  tenants. 

Freeman^  on  the  motion  in  arrest  of  judgment.  The 
demandants  are  entitled  to  judgment,  unless  their  disa- 
bility to  sue  appears  on  the  record.  The  only  ground  of 
objection  is  contained  in  the  description,  which  they  give 
of  themselves,  for  the  purpose  of  giving  jurisdiction  to  the 
court,  via.  **  The  Society,  &c.  a  corporation  constituted 
in  Englandf  in  the  dominions  of  the  Emg,  &c.  the  mem^ 

t  Lorn  qfN.  H.  170,  ei.  1815. 
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ber$  of  which  society  are  aliem  and  wbjutt  of  $aid 
King.'' 

If  from  tUs  descripfiony  coonected  with  other  things  of 
which  the  Court  are  bound  to  take  notice,  it  appears  that 
the  demandants  cannot  have  ability  to  sue,  judgmeat 
must  be  arrested ;  otherwise^  they  are  entitled  to  it  on  the 
verdict. 

Two  grounds  of  disability  may  be  pretended :— ^ 

1.  That  it  appears,  by  the  demandants'  own  shewmg,  that 
at  the  commencement  of  the  suit  they  were  aliens,  and  so 
could  not  sustain  a  real  action* 

2.  That,  since  this  action  was  brought,  they  have  become 
alien  enemies^  and  therefore  disabled  to  sne  any  action* 

As  to  the  first  ground,  it  is  certain,  that,  at  the  coai- 
mencement  of  this  action,  British  subjects,  whether  resi- 
dent in  this  country  or  in  the  British  dominions,  might  sue 
for,  and  recover,  all  lands,  which  they  held  previous  to 
Jay's  treaty,  in  the  same  manner  as  citizens,  and  this, 
whether  disseised  before  or  after  the  treaty.  They  are 
entitled  to  sue  in  the  United  Stcites'  courts,  and  the  allega- 
tion of  alienage  in  the  writ  is  necessary^  to  give  the  court 
jurisdiction. 

^  It  does  not,  therefore,  appear  from  the  writ,  whether  the 
demandants  were  disabled  to  sue  or  not.  And  as  to  the 
merits  of  their  claim,  no  new  writ  or  other  form  of  decla- 
ration is  given  them  by  the  treaty,  but  the  ordinary  form 
of  remedy  for  citizens.  The  count  is  simply  on  the  seisin 
of  the  demandants,  and  disseisin  by  the  tenants,  in  the  same 
form,  as  though  the  suit  were  in  the  State  Cburt,  where 
no  such  allegation  is  necessary  for  the  purpose  of  juris- 
diction. 

The  demandants  are  not  bound  to  anticipate,  nor  can 
they  anticipate  or  forestall  the  defence  of  the    tenants, 
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and  Ibe  whole  course  of  the  pleadings,  nor  would  it  avail 
them,  should  they  attempt  it. 

But  much  less  could  the^  be  bound  in  their  declaration 
to  anticipate  a  defence,  which  might  arise  ^fter  the  action  was 
commenced.  If  therefore  by  any  possibilit  j,  the  demand- 
aots  might,  eonsistently  with  this  writf  reply  sufficient  mat- 
ter to  avoid  the  defence  of  alien  enemy j  if  pleaded ;  the  ten- 
ants were  bound  to  plead  it,  and  having  answered  to  the 
Bierits,  they  must  plead  the  new  matter  puis  darrein  con- 
iimtance^  else  the  disability  is  waived,  and  they  are  estop- 
ped to  set  it  up  afterwards. 

It  is  not  denied,  that  the  Court  ex  officio  must  take  no- 
tice of  the  declaration  of  war  by  Congress,  as  indeed  in 
England  they  must  of  the  King's,  proclamation.  No 
doubt,  it  is  a«pablick  act.  But,  admitting  all  this,  and 
tiiat  the  members  of  the  corporation,  at  the  commencement 
€>f  t^e  suit,  were  and  still  are  subjects  of  Grecti  JSri/ain, 
in  such  sense  as  is  necessary  to  give  this  court  jurisdiction, 
it  does  not  necessarily  follow,  that  they  are  alien  enemies 
in  SQch  sense,  as  to  disable  them  from  sustaining  this 
•nit. 

In  their  corporate  capacity,  they  have  no  such  political 
relatiens,  as  to  denominate  them  corporalUer  a  subject  or 
an  alien.'  The  disability  ihen,  if  any,  must  result  from  the 
character  of  the  individual  members. 

But  although  alienage  pf  the  members  of  a  corporation 
maybe  averred  for  the  purpose  of  jurisdiction,  it  does  not 
follow,  that  they  can  be  considered  as  alien  enemies,  so  as 
to  destroy  rights. 

The  plea  of  alien  enemy  cannot  apply  to  a  corporation 
aggregate,  at  all.  If  it  could,  it  would  follow,  that  a  single 
stockholder  of  one  of  our  banks  residing  in  an  enemy's 

'  5  CmncA,  JR.  00,  Hope  Jn$.  Compati^  V8.  Baardmm, 
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cotmfrj  would  disable  the  corporation  to  saitain  aojr  ac- 
tion in  our  courts.     So  is  the  law  as  to  joint  partners*' 

Co*  Liii.  129  a.  is  express,  that  alienage  is  no  plea  to  an 
action,  real  or  personal,  by  a  corporation,  because  thej  sue 
in  their  corporate  capacity  and  en  autre  droii. 

The  same  doctrine  is  laid  down  in  Bacon^s  Abr*  and 
applied  to  an  alien  enemy.  And  an  alien  enemy,  for  the 
same  reason,  viz.  because  he  acts  en  atf/re  droU,  may  sue 
as  executor  or  administrator/  Yet  it  might  be  a  good  plea, 
that  the  testator  or  intestate,  at  his  decease,  was  an  alien 
enemy.* 

From  these  authorities  it  would  seem,  that  the  law  rather 
regards  the  person  represented  or  the  use,  than  the  party 
on  the  record.  The  law  will  protect  the  interest  of  an  in- 
nocent assignee,  or  cestui  que  trust,  in  a  chose  in  action.^ 
On  the  principle  of  these  cases,  it  would  seem,  that  the  as- 
signee of  a  judgment,  or  other  chose  in  actionj  would  not 
be  barred  from  suing  in  the  name  of  a  foreigner  by  the 
breaking  out  of  if  ar. 

In  personal  actions  the  thing  is  forfeited  to  the  king,  and 
after  inquest  he  may  have  an  action  on  the  contract  with 
an  alien  enemy  for  his  own  benefit.  But  not  when  the 
equitable  property  is  in  another.  Nor  can  he  have  a  writ 
on  a  disseisin  done  to  an  alien  enemy,  or  other  real  action 
on  his  seisin.'' 

The  reason  of  the  law  is,  to  prevent  the  property's  being 
withdrawn  from  the  country,  and  going  to  increase  the 

3  3  B.  oful  P.  113,  M'c  Connel  vs.  Hector. 

«  I  Bac.  Abr.  Mien,  D.^ Abatement,  B.  3.  1  SaJk.  46  pM,2.  1 
8tr.  282.  1  Com,  Dig.  Mien.  C.  7.  Cm.  El  684,  Brooki  ?8.  PkUips. 
Cro.  Car,  8,  Coroon't  cau.  3  Burr.  1739,  1741.  Cro.  EL  275  ITtfi. 
gale  vi.  Mark, 

»  Skin.  370. 

•  1  T.R.  609,  Winch  vs.  KuUy.^%  T.  R.  23,  Brandon  vt.  NeMi, 

7  1  Taunt.  R.  29,  33,  Eng.  ad. 
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resources  of  the  enemj.  It  does  not,  therefore,  apply  to 
the  case  of  lands,  which  cannot  be  withdrawn*  Nor  could 
it  applj  to  a  case  of  trusty  where  the  proceeds  of  the  suit 
must  be  applied  to  charitable  and  religious  uses.  There 
ia  nothing  hostile  in  the  purposes  of  this  corporation.  The 
Oovemnaeot  of  the  United  States  have  not  made  war  on 
the  christian  religion.  There  is  no  case,  in  which  the 
rule  ^^cessante  ratione  cessat  ei  ipsa  (ex**  could  apply 
more  strongly. 

Bnt,  even  in  the  case  of  individuals  suing  for  their  own 
beaefit  and  in  their  own  right,  alienage  for  the  purposes 
of  jurisdiction,  and  the  question  of  alien  enemy  to  disable 
the  party,  are  governed  by  very  different  rules. 

Alienage  for  the  purpose  of  jurisdiction  is  opposed  to 
eiiisenship.  Persons  inhabiting  here,  not  having  politi- 
cal rights  as  citizens,  are  aliens,  and  may  sue  in  the  federal 
courts.' 

'  But  on  the  question  of  alien  enemy  the  domicil  settles 
the  character.  It  is  uniformly  so  held  in  prize  causes.* 
The  matter  alleged  in  the  writ  would  clearly  be  in- 
ralBcient  in  a  plea  of  alien  enemy,  if  any  such  plea  might 
be  aOowed  in  the  case.  This  plea  requires  the  greatest 
strictness. 

The  constant  inclination  of  courts  has  been  to  narrow 
thb  ground  of  objection.  It  is  a  defence  not  favoured  in 
law.  It  18  only  temporary  in  its  nature ;  it  is  considered 
as  a  dilatory  plea  ;  as  being  against  right ;  and  of  all 
pleas  the  most  odious.*' 

Non  constat^  that  in  this  case  every  member  of  the 
corporation  Is  not  now,  and  ever  since  the  commencement  of 

•  4  DsXL  353,  HoUingwartk  vs.  Dwau. 

•  6  Hob.  R.  98.  La  FtrgMe.    Camp.  R.  482,  CPMeabf  vi.  fTUnm. 

^  9  T.R.  168.  71.  2  fF,  B.  1326.  13  East.  JR.  332.  10  East. 
n.  aii.    1  B.  ttnd  p.  it6,  169,  170.    9  Eatt.  ft.  S21. 
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the  war  haii'beeD}  commorant  here.  They  sue  id  their  cor* 
porate  capacity,  and  en  autre  droit.  They  sue  for  their 
lauds  in  a  real  action,  to  which  case  the  plea  of  alien  ene* 
my  has  never  been  extended,  add  the  reason  of  it  doea 
not  apply.  And  so  far  as  the  Court  can  determine  from  the 
name  of  the  corporation,  they  sue  for  property  as  being  de- 
voted to  a  benevolent  and  pious  use,  not  less  beneficial  to 
this  country,  than  to  any  other,  and  wholly  unconnected 
with  any  hostile  or  commercial  purposes.^*  ^ 

Freematiy  on  the  motion  for  judgment.  To  the  de- 
fendants' claim  of  compensation  for  their  improvements, 
the  plaintiffs  object  the  2d,  3d,  12th,  14th,  and  23d  arti- 
cles of  the  bill  of  rights  in  the  constitution  of  New  Hamp' 
sMref  art.  1,  section  10,  of  the  constitution  of  the  United 
Statesy  and  art.  5  of  the  amendments. 

They  contend  : — 

1.  That  the  statute  relied  on  by  the  defendants,**  so  far 
as  it  might  be  construed  to  affect  this  action,  is  void,  being 
repugnant  to  the  provisions  of  the  constitution  of  Kew 
Hampshire  above  cited,  as  well  as  to  the  constitution  of  the 
United  States^  and  to  the  principles  of  natural  justice. 

2.  The  act  does  not  extend  to  suits  in  the  United 
States^  courts,  nor  bind  those  courts. 

3.  Nor  to  suits  of  foreigners ;  at  least,  of  foreigners  suing 
in  the  United  States^  courts. 

4.  The  claims  are  insufficient,  by  reason  of  their  uncer- 
tainty in  respect  to  setting  out  the  defendants'  title,  the 
persons  of  whom  purchases  were  made,  and  the  conside- 
ration. 

^'  The  reporter  regrets,  that  not  baving  been  present  at  the  arga- 
ment  on  this  poiot  in  behalf  of  the  teoanu,  be  is  unable  to  insert  ji» 

^  Act  of  New  HampthifB,  19(A  qf  June,  1805.    Rev.  Lmt^  170. 
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'  1.  The  courts  of  the  Vniied  States^  not  less  than  the 
state  courts,  must,  when  the  question  arises  in  a  case  pro- 
perly before  them,  judge  of  the  Talidity  of  an  act  of  a  state 
legislature,  under  the  state  constitution.*' 

The  statute  in  question  may  be  considered  in  two  points 
<rf  view  :— 

1.  As  conferring  a  right  on  one  party,  and  imposing  a 
corresponding  liability  on  the  other ;  or, 

2*  As  regulating  a  remedy,  and  prescribing  the  time  and 
mode  of  proceeding. 

•  From  the  verdict  of  the  jury,  by  which  the  improved  va- 
lue is  assessed,  it  appears  that  the  demandants,  at  the  time 
of  passing  the  act^  had,  or  would  have,  a  perfect  right  to 
recover  the  demanded  premises.  This  was  then  an  abso- 
lute and  uncondilional  right  to  their  remedy  for  the  posses- 
sion, clear  of  any  incumbrance,  **  freely  and  without  pur- 
chase." Till  then  there  was  no  legal  or  equitable  liability 
of  the  demandants  to  compensate  for  the  increased  value 
in  case  of  a  recovery.  The  law  imputed  no  wrong,  or 
fault,  or  laches,  to  the  demandants  for  not  suing  within  six 
years.  It  implied  no  contract  in  favour  of  an  adverse 
possessor,  who  litigates  a  just  title.  It  imposed  no  duty 
on  the  demandants.  It  gave  no  rights  to  the  tenant.  And 
so  destitute  even  of  moral  obligation  is  the  claim,  that 
an  express  promise  on  such  a  consideration  has  been  held 
to  be  nudum  pactum  and  void.** 

Such  then  being  the  rights  of  the  parties,  laying  aside 
the  constitutional  objections,  a  statute  must  be  very  clear 
and  unequivocal,  to  impair  those  rights  on  account  of  any 
facts  or  circumstances,  which  happened  before  the  passing 
of  the  statute  ;  for  it  is  a  general  principle,  that  laws  should 

»  2  Datt.  R.  308,  Fanhorru't  Lettee  vs.  D&rrance.  4  DaU,  R.  14^ 
Cooper  Yi.  Teffair.  2  Cranch,  R.  ^2,  276,  Ogdtn  vi.  BiadMigt. 
[Nm  Jtrtey  vs.  /Fiifon,  7  CroncA,  R.  164.] 

>«  5  John.  Rep,  212,  277,  Frtar  vs.  Hardenberg. 
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be  construed  prospectively^  and  not  retro$pectivelyt  so  as  to 
take  awaj  a  ve«/ed  right.  The  case  should  not  exist,  at 
the  passing  of  a  law,  upon  which  the  law  is  to  operate. 

The  barrings  defeating j  or  impairing  the  recovery  of  a 
Ibrmer  right«  by  a  statute,  upon  a  consideration  wholly  past, 
is  within  the  same  general  principle,  and  equally  within  the 
consideration  of  the  constitution,  as  the  creating  of  a  new 
direct  liability  to  an  action.  The  principle  of  this  statute 
would  have  been  uq  worse,  had  it  provided,  that  the  te- 
nant should  have  his  action  for  such  past  improvement,  in 
consideration  of  the  prior  purchase  and  possession,  nor 
bad  it  sijid,  that  such  tenant,  then  in  possession^  should  bold 
the  land  absolutely  forever.  The  right  of  recovery  waa 
before  perfect  and  unconditional.  Now,  on  the  defendants' 
construction,  it  becomes,  by  the  mere  force  of  the  statute, 
conditional,  and  charged  with  an  incumbrance^  for  that,  for 
which  there  was  before  no  legal  or  equitable  right. 

It  is  equally  inadmissible  to  extend  the  statute  to  a  case, 
where  any  part  of  the  six  years  possession  was  before  the 
act  passed. 

A  statute  of  limitation  is  different ;  as  it  relates  merely  to 
prosecuting  the  remedy,  and  always  contains  an  alternative 
of  bringing  suits  within  a  certain  time  to  run  after  the  act 
passed.  Here  is  no  time  allowed  to  bring  a  suit,  so  as  to 
avoid  the  charge  of  improvements,  unless  the  act  be  wholly 
prospective.  An  action  brought  the  next  moment  after  the 
act  was  passed  stands  on  the  same  ground  in  this  respect, 
as  one  brought  at  any  time  within  six  years  afterwards,  for 
there  can  be  no  division  of  the  time* 

It  is  repugnant  to  the  very  notion  of  a  law,  as  defined 
by  elementary  writers,  that  it  should  be  considered  a  rule 
for  past  cases^^ 

'  »  1  Black,  Corn,  44,  45,  46.     1  BurlamaquU  99,  101,  102,  ch.  10, 
}  2,  3,  5,  6,  7,  and  page  104.    2  Burl.  part.  3,  cA.  1, }  2,  {  4.    Puff.  B. 
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A  few  aathorifies  will  ihew^  that  in  analogouB  cases  such 
construction  of  statutes,  as  that  under  which  the  defendants 
in  this  case  claiai,  has  been  reprobatedi  as  against  natural 
justice.^ 

2.  Considering  the  statute  in  the  other  view,  irur.  as  regu- 
fating  the  remedy,  and  prescribing  the  time  and  mode  of 
proceeding,  the  same  coifstitutiooal^  objections  applj  with 
equal  force,  and  the  defendants'  construction  of  the  act  is 
doubly  guarded  against  by  those  provisions,  which  relate  to 
the  protection  of  property,  and  the  right  of  a  free  and 
certain  remedy  by  law  for  all  injuries. 

II.  But  this  statute,  being  directory  only  to  courts,  and 
prescribing  a  certain  mode  of  proceeding,  extends  no  far- 
ther than  the  state  courtSy  and  does  not  bind  those  of  the 
United- States. 

'  The  34th  section  of  the  judiciary  act,'*'  (passed  Septem- 
ber 24,  1789,)  does  not  extend  to  this  case.  There  is  a 
marked  distinction  between  those  statutes  of  the  several 
states,  which  are  to  be  considered  as  measures  of  right  and 
rules  of  property,  which  Congress  has  no  authority  to  dis- 
pense with,  and  such  as  regard  only  the  time^form  and  mode 
of  pursuing  remedies,  and  of  process  and  proceedings  in  their 
courts.     This  distinction  seems  to  be  observed  in  the  diSe- 


1,  ei.  6.  5  7.  B.  7,  cA.  6,  (  2.  Braei.  L,  \,fo.  22».  2  Intt.  292. 
7  J6km.  K.  tm^QOi.  Cod.  L.  1,  T.  14,  I.  7.  *•  Leees  et  oonstito- 
tkHies  fttturis  certam  est  dare  forinam  negotiis,  noo  ad  facta  preterita 
ferocari ;  nUi  nominatim,  et  de  preterito  tempore,  et  adhuc  pendeo* 
tilNiB  negotiii,  caatom  sit.*' 

^  ChroHus,  J.  0.  ^  P.  Lib.  2,  tap.  10,  f  1,  6.  Lib.  3,  cap.  14,  6  7, 
a,  cap.  20,  }  7,  9,  10.  2  Doll.  Rep.  304,  Fanhome't  Letsee  vs.  Dor- 
mice.  3  DaU.  R.  386,  Colder  k.  ux.  vs.  Bull  Sttup.  2  Cranch,  R. 
V72,  27e,  Ogden  vs.  BUukUdge.  3  Cavut  N.  F.  R.  60.  Jadtitm  ex 
iem.  Sherwood  vs.  Bhelpi.  BCranch,  R.  390,  403,  ke.  United  States  vs. 
Hetk.  4  Jokn.  Rep.  78,  75,  76.  5  John.  Rep.  139,  14^.  4  Burr, 
2460.    7  John.  R.  477,  Dash  vs.  Fan  KUeck. 

^  lU,  8.  L,  74. 
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rent  statutes  of  the  Unii^  SlaieSt  wbieh  have  reference  t» 
the  stale  laws. 

Statute^  of  the  first  class  only  are  embraced  in  the  34th 
section  of  the  jodiciary  act.  This  provision  recognnea 
the  laws  of  the  states  for  the  time  beings  io  cases  where 
they  apply,  as  rules  of  decMoti,  &c. 

On  most  questions,  that  arise  io  the  trial  of  causes,  thestalw 
laws  must  be  the  only  rules  of  decision*  Such  are  those  con* 
cerning  the  attestation  and  effect  of  frtlla,  course  of  desoentSy 
distribution  of  estates,  modes  of  conveyances,  contracts,  an4 
generally  whatever  regards  the  internal  police  and  govern^ 
ment  of  the  state.  Respecting  such  matters,  Congress  hai 
no  legislative  power,  and  it  was  probably  for  the  removal  of 
doubts  upon  this  subject,  and  to  prevent  an  extension  of  the 
powers  of  the  General  0<^vernment  by  implication,  and  es- 
pecially to  allay  those  jealousies,  which  were  aasiduoaslf 
fomented  on  its  first  adoption,  that  this  section  of  the  judi- 
ciary act  was  introduced. 

That  this  provision  was  not  intended  to  extend  at  ail  Io 
forms  of  process  and  proceedings  in  the  federal  courts,  and 
those  incidents  generally,  which  it  properly  belonged  to  Con- 
gress to  regulate,  is  evident  from  the  act  to  regulate  process, 
which  passed  a  few  days  afterwards,  as  well*  as  from  va- 
rious other  provisions  of  the  statutes  of  the  United  Staies. 

The  Dniied  States*  Government  may  estatrfisb  their  own 
limitation  acts  for  proceedings  in  their  courts,  and,  if  thej 
choose,  make  them  uniform  through  the  United  Staies.  A 
new  state  limitation  act,  as  to  the  time  of  bringing  suits, 
would  not  apply  to  suits  in  the  United  States^  courts,  unless 
expressly  adopted  by  the  general  government.  The  limi- 
tation of  penal  suits  is  different  under  the  United  States* 
laws,  and  those  of  the  states.  In  the  United  StaieSf  it  is  two 
years,  in  the  State  ofNew  Hampshire  but  one.    The  limi* 
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ifttion  «ftf  writs  of  eiror  id  the  United  Statu*  courts  is  also 
differeDt  from  that  id  the  state  courts. 

The  courts  of  the  United  States  are  DQt  governed  bj 
ttoee  statutes  of  the  seTeral  states,  which  regulate  costs, 
kail,  process  and  trials^  juries,  challenges,  &c. 

The  words  of  the  former  statute  regulating  process,  &c.'* 
^re  **  forms  of  writs,  and  process,  and  modes  of  proceeding 
io  the  courts  of  the  Umied  SttUes  shall  conform  to  such,  as 
are  now  used  and  attorned  in  the  Supreme  Courts  io  the 
Mflpective  states,  &c." 

The  existing  statute  regulating  process"  adopts  such 
torm  of  writs,  execution,  and  other  process,  and  forms  and 
Wiodea  of  proceeding  in  common  law  suits,  as  were  then  used 
in  the  United  States\  courts  in  pursuance  of  the  former  act* 
The  time  and  moie  of  remedy,  &c.  follow  only  such  state 
atatuteaaa  were  then  in  force,  or  else  the  common  law* 

go  io  the  statute  as  to  returning  jurors,**  such  mode,  as 
then  usedf  is  adopted.  There  are  also  special  provihions, 
as  to  writs  of  error,  stajr  of  execution,  new  trials,  judgment 
Oft  iKMids  with  penaltj,  ftc."* 

The  form  of  remedy  and  cotirse  of  judicial  proceed- 
tngfs,  and  the  time  when  the  action  may  be  commenced, 
follow  not  the  lex  loci  contractuSf  nor  the  law  of  the  place 
where  the  right  or  liability  accrues,  but  that  of  the  juris- 
dictioB  where  the  re$nedy  is  proseoif^ed." 

This  distinction  as  to  the  objects  of  the  s^te  laws,  which 
goeatOiexGlode  the  case  io  question  from  the  purview  of 

n  Segi.  29, 1789,  1  U.  8.  L^  146. 

**  11%  8, 1798,  8  U,  8.  L.  103. 

»  *  R  ft  L.  19*. 

a  Hee  alio  ns  ef  the  Mielarj  meU  aad  the  provisioos  retpeetioc 
priiODen  for  debt,  3  U.  8.  L.  335.    5  U.  8.  L.  6. 

»  2  Jfsffff.  R.  84,  temneU  vi.  DwiglU. 
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ike  S4th  tection  of  the  judiciary  act|  appeara  to  have  been 
iosisted  on  with  effect  in  the  trial  of  Judge  Cha$eJ^ 

III.  At  to  tbe  appiieation  of  the  law  to  YoreignerSy  it  it 
to  be  observed,  that  whatever  the  state  sovereigntj  may 
direct  respecting  ilt  own  aabjects,  yet  fo  cases  where  the 
rights  of  foreigners  are  cooeemed,  the  law  of  nature  and  of 

.  nations  is  paramount  to  the  municipal  or  common  law,  or 
rather  maj  form  exceptions  and  restrictions  to  general 
rules. 

The  law  of  nations  in  its  full  extent,  where  applicable,  is 
part  of  tiie  common  law  of  every  country.** 

It  may  justly  be  questioned,  whether  any  one  of  the  state 
sovereignties  has  authority  to  deveet  foreigners  of  their 
rights,  or  destroy  their  remedies, as  is  attempted  in  this  case. 

A  regulation  respecting  remedies,  and  proceedings  in  the 
state  courts,  where  citiMens  only  are  bound  to  8tie,  might, 
from  the  different  organisation  «f  the  federal  courts,  and 
the  course  of  their  proceedings,  and  the  different  sitnatioo 
of  their  suitors,  operate  very  unequally,  if  applied  to  them. 
For  example,  a  very  short  term  of  limitation  for  bringing 
suits,  as  in  ibis  case  for  paying  betterments,  might  defeat 
the  rights  of  foreigners  altogether,  without  any  laches  on 
their  part. 

The  federal  judiciary  was  intended  to  protect  the  rights 
of  strangers  against  local  and  state  partiality  and  injustice. 

IV.  As  to  the  fourth  point,  on  the  snllBciency  of  the  de* 
fendants'  claims,  I  shall  submit  it  to  the  Court,  if  ^  they 
nhould  come  to  it. 

ftichardson^  for  the  tenants.  It  is  not  denied,  that  the 
legislative  power  is  limited  by  the  constitutbn,  nor  that  the 

*3  Evam^t  trial  (if  Judge  Chase,  Appx.  p.  4,  §,  Jrtieki  5  mnd  0. 
Jtuwers,  p.  31,  &c.  Randolph's  reply,  &ih  Art.  Harper^s  openings  p. 
d9.  Clarke,  116.    C.  Lee,  164,  p.  268,  and  Appx.  02,  UuvoU. 

*«  3  Bwr.  1480.    4  BtAr.  2016. 
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coort  h»Te  a  rigbl  to  dodare  to  act,  wfaiob  is  contrary  to 
the  cooatitutioii,  void. 

But  in  the  first  place  H  it  denied^  tfaait  any  right  secured 
by  tbeJSd,  3d,  or  IStfa  articlea.of  the  Nem  Hampshire  bill 
of  r^bta,  or  by  the  fifth  article  ^f  the  anendmeots  of  the 
conatiiation  of  the  Uniied  Siat$89  is  violated  by  this  act. 

Wiiat  are  the  facta  ?  The  defeadavts,  sopposing  tbey 
had  ac4|aired  a  l^al  title  to  the  land,  having  paid  a  valuable 
consideration  for  it,  entered,  and  at  great  expense  and  laboifr 
hicraaaed  the  value  of  the  land,  by  buildings  and  improve- 
OMOta  made  thereon.  To  whom  do  these  improvements 
and  buildings  beloi^;  ?  l^^efj  man  baa  a  right  to  the  frtlits 
of  Ui  own  labour.  By  this  rule  the  buildings  and  improve- 
meota  belong  to  the  defendants.  How  do  the  plaintiffs 
derive  their  right  to  them?  They  own  the  lands;  these 
improvements  cannot  be  severed  from  the  land  ;  they  can 
recover  the  lands  and  these  improvements  as  incident  to 
them.  Bat  this  course  of  reasoning  shews  not  a  vested 
right  to  the  improvements,  but  the  mode  in  which  a  vested 
right  may  be  acquired.  When  the  plaintiffs  shall  have 
recovered  the  land,  they  wiU  then,  and  not  before,  have  a 
Tested  right* in  the  improvements.  This  distinction  is 
clearly  recognised  in  the  case  of  Taylor  vs.  Townstnd.'^ 

It  Is  not  true,  that  whatever  is  annexed  to  the  freehold 
becomes  immediately  the  property  of  the  owner  of  the  land, 
as  is  evident  from  the  right  of  a  lessee  io  remove  certain 
baildmga  by  him  erected."  There  is,  in  principle,  no  dis- 
tinction bejtween  improvements,  that  can  be  severed  snd 
removed  from  the  land,  and  those  which  cannot.  The 
aian»  who  turns  unproductive  low  land  into  productive 
meadow,  is,  in  equity  and  justice,  as  much  entitled  to  the 


r.  H.  411.  ^  BuU.  N,  P.  34. 
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mcrettsed  Talue,  9A  be  who  erects  a  buildingt  is  entitled 
to  that  building,  altbough,  as  tbe  isw  stood  before  this  act, 
the  one  had  no  remedy  to  enforce  his  right,  and  the  other 
had  a  reinedj  in  certain  cases.  The  (kisign  of  the  law, 
against  which  the  ,plaintlflb  object,  was  to  provide  a  reme- 
dy, where  none  existed  before.  It  is  founded  upon  tbe 
supposition,  that  the  tenant  has  a  vested  right  to  the  im- 
prorements,  he  has  made,  as  the  fruit  of  his  own  labonr,  and 
that  the  owner  of  the  land  has  no  right  to  them.  If  the 
broad  principle  be  assumed  as  true,  that  whatever  improve* 
ments  are  made  upon  land  become  immediately  the  proper- 
ty  of  the  owner  of  the  land,  by  a  vested  right,  whether  he 
is  in  possession  or  not,  the  doctrine  laid  down  in  Buller^s 
Nisi  Prius  34,  and  the  principles  of  the  case  of|Taylor  vs. 
Townsend^  would  be  a  violation  of  the  constitution  of  New 
HampMre  ;  and  yet  i>oth  cases  are  nnderstood  to  be  law 
bere.  What  right  of  the  plaintiflfs  is  violated  ?  Before  this 
act  they  bad  a  right  to  the  land  ;  they  had  a  right  to  a  reme«- 
dy,  to  recover  the  land  with  all  the  improvements.  These 
rights  they  still  retain.  The  legislature,  in  this  act, 
*ay9  you  may  have  yoor  land,  you  may  have  your  reme* 
dy  to  recover  it,  but  you  shall  not  acquire  a  right  to 
the  improvements  made  upon  it  by  an  innocent  tenant, 
through  a  mistake  of  his  rights,  X\\\  you  have  paid  him 
for  those  improvements.  You  shall  not  turn  him  out 
of  possession,  and  enjoy  the  fruits  of  his  labours,  till 
you  make  him  a  compensation.  If  this  be  a  violation  of  ao 
essehtial  natural  right,  it  is  apprehended  that  by  the  same 
course  of  reasoning  it  may  be  shewn,  that  the  maxim  in 
equity;  ^'you  shall  do  justice  before  you  receive  it^"  is 
inequitable. 

There  is  no  novelty  in  making  a  distinction  between  the 
value  of  the  land  at  any  particnlar  time,  and  the  improve- 
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ments  afterwards  made  vpoo  it,  as  appears  from  the  «ipwion 
of  O.  J*  Kmif  in  PUeker  vs.  Ltvuigslon,  4.  JoJbn.  JR.  17. 
With  regard  to  the  ebjectioD,  that  this  act  violates  the 
first  article  of  the  bill  of  rights,  the  defendants  apprehend, 
that  the  history  of  that  article  shews,  that  it  was  not  intend* 
ed  to  apply  to  a  case  of  this  kind.  The  clause  of  that  ar- 
ticle, on  which  the  plaintiffs  rely,  has  always  been  under- 
ntood  to  have  been  copied  from  the  "  nnlli  vendemus  justi- 
tiam"  of  magna  ckarta^  which  was  certainly  intended  to 
apply  to  a  very  different  case.*' 

But  it  is  said,  this  law,  as  applied  to  this  case,  is  a  retro- 
spective law  for  the  decision  of  a  civil  cause.  Before  dis- 
cnssh^  this  question,  it  seems  necessary  to  ascertain,  what 
is  a  letrospective  law  within  the  meaning  of  this  article  in 
the  bill  of  rights.  It  is  apprehende4f  that  the  opinions  ez- 
prensed  by  the  court  in  Colder  vs.  Bm/I,*  and  Da$h  vs.  Van 
Kleeekf^  authorise  the  definition,  that  a  retrospective  law  is 
one,  that  takes  away  or  impairs  rights  acquired  by  existing 
laws.     It  is  believed,  no  other  definition  can  be  found. 

Now  it  ii  denied  that  this  act,  applied,  to  this  case, 
takes  away  or  impairs  any  vested  right.  It  is  denied,  on 
the  grounds  before  stated,  that  the  plaintiffs  ever  had  any 
vested  right  to  the  improvements  made  by  the  defendants 
upon  the  land.  Under  the  law,  as  it  stood  before  this  act, 
they  might  have  acquired  such  a  right,  but  they  never^id 
acquire  it,  and  the  statute  only  declares,  they  shall  not 
now  acquire  it  without  making  compensation.  The  .siatute 
secures  to  the  defendant  a  vested  right,  which  justice  re^ 
quires  should  be  secured  to  him.  The  case  cited  from  5 
John,  272,  does  not  apply  to  this  case.  There  the  tenant 
went  upon  the  land,  knowing  it  to  belong  to  another*  In 
this  case,  the    tenants   entered  innocently  and  by  mis- 

»  StiU.  Led.  272.  »  3  Zhtt.  386.  «  7  JoAn.  B.  477. 
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take,  and  it  is  humblj  submittedy  that  onleaa  the  pluotyA 
had  a  Tested  right  to  acqoire  property  from  the  defendant! 
against  justiee  and  equity,  there  ia  no  foundation  for  thia 
objection. 

The  other  objections  made  bj  the  plaintiffs'  counsel  re« 
quire  no  answer. 

FreemaHy  in  replj.  The  facts  assumed  by  the  defend- 
ants' counsel,  riz.  **  that  they,  supposing  thej^had  acquired 
a  legal  title  to  the  land,  having  paid  a  valuable  consideration, 
entered,  and  at  great  expense  and  labour  increased  the  value 
of  the  land  by  buildings  and  improvements,*'  are  not  war- 
ranted by  the  defendants'  claim,  nor  by  the  case  provided 
for  by  the  statute.  It  was  not  necessary,  in  order  to  make 
out  the  case  according  to  the  statute,  for  the  defendants 
to  shew,  nor  does  it  at  all  appear,  that  the  improvements  or 
any  considerable  part  of  them,  were  made  by  ike  defend^ 
ants  themselves,  or  by  any  person,  who  heldunder  a  bona 
fide  purchase,  or  any  colour  of  title.  But  the  bread  rule, 
'*  that  every  man  has  a  right  .to  the  fruits  of.  his  own  la- 
bour," would  apply  equally  well  toany  case,  where  a  stranger 
should  undertake  to  manage  my  affairs  without  my  consent. 
It  never  can  be  contended,  that  a  mere  wrong  doer,  en- 
tering wilfully  and  knowingly  on  another's  land  without 
his  consent,  without  colour  of  title,  and  retaining  the  pos- 
session, acquires  any  right  merely  by  bestowing  his  labour 
upon  it.  But  the  rule  laid  down  by  the  defendants'  counsel 
.  must  be  maintained  in  all  this  extent,  in  order  to  prove  the 
defendants'  right  to  the  benefit  of  improvements  before  the 
act  passed.  For  it  does  not  appear  that  the  improvements 
were  not  wholly  made  by  the  original  wrong  doer,  long  be- 
fore any  purchase.  Hcy  after  six  years,  could  have  no  clum 
under  the  statute  for  compensation,  and  yet,  by  his  sale,  the 
defendants,  it  is  said,  have  become  entitled  to  that  compen* 
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•■lion.  And  tliU,  u  the  defeodants'  cases  abew,  the^ 
Ipurchaaer,  oo  eviction,  m^bt  recover  on  bit  warranty  the 
foil  value  at  least  of  the  land^  and  improvements^  as  tbey 
were  when  conveyed  to  him ;  so  that,  in  the  event,  the 
original  wrong  doer  would  have  the  benefit  of  the  improve-  ^ 
ments,  or  else  the  purchaser  would  have  a  double  satisfac- 
tion. 

But  put  thft  case,  as  the  defendants'  counsel,  without  any 
ground,  supposes  it,  that  the  improvements  must  have  been 
made  by  the  bona  fide  purchaser,  still  he  had  no  right  to 
compensation  before  the  statute.  Such  right,  at  any 
rate,  could  be  considered  as  no  better  than  the  imper^ 
feet  one,  that  a  man  may  have  to  the  tharity  or  generosity  of 
others.  It  stands  on  hardly  so  good  a  foundation  as  a  mere 
debt  of  gratitude.  Can  the  Legislature  enforce  the  discharge 
of  such  previous  obligations?  It  is  believed  they  cannot. 

Rights  of  property,  as  enforced  in  courts,  must  not  de* 
pend  on  any  vague  and  imaginary  notions  of  natural  justice, 
hot  on  the  settled  rules  of  law.  These  are  the  great  land- 
marks*  which  limit  the  rights  of  parties,  and  they  must  be 
observed.  They  settle  the  questions,  what  is  right?  and. 
What  is  just?  And  on  this  subject,  the  rule  in  law  and  in  equi- 
ty is  the  same,  ^<  Equitas  sequUur  Ugem.**  It  is  said,  that 
the  statute  is  founded  on  a  supposition,  that  the  tenant  baa 
a  9e$ted  right  to  the  improvements  he  has  made,  and  that 
the  object  of  the  law  was,  to  provide  a  remedy  where,  it 
is  conceded,  none  existed  before.  But  it  is  a  maxim  of 
law,  that  for  every  r^ht  there  is  a  remedy.  Want  of  right 
and  want  of  remedy  are  convertible  terms.  If  any  such 
right  existed,  there  seems  to  be  no  difficulty  in  adapting 
the  existing  forms  of  common  law  remedies  to  it.  The 
case  in  5  John.  272,  did  not  turn  on  any  question  as  to  the 
form  of  remedy. 
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The  cases  of  warrantj,  &c.  iiave  ao  bearing  in  fawmr  of 
the  defendants.  They  respect  onlj^^  the  constrttction  and 
effect  of  contracts  as  between  the  parties  and  privies. 

The  cases  cited  of  botldings,  which  maj  be  severed  and 
taken  awaj  bj  the  lessee  during  the  term,  are  also  in^>plicar 
ble,  and  they  do  not  warrant  the  doctrine  inferred  from 
them»  *^  that  whatever  is  annexed  to  the  freehold  does  not 
become  the  property  of  the  owner  of  the  land."  The  prin- 
ciple of  these  cases  i  apprehend  to  l>e,  that  the  things 
never  were  annexed  to  the  freehold,  or  if  they  had  been  so 
annexed,  yet  they  were  severed  from  the  freehold  or  inherit- 
ance by  the  contract  of  the  parties,  express  or  implied,  and 
common  usage  may  be  evidence  of  such  contract.  The 
cases  of  lessees,  however,  might  not  be  quite  so  inapplica* 
ble,  if  it  could  be  shewn,  that  they  had  a  right  to  compel 
their  landlords  to  pay  for  the  coppers,  buildings,  and  ame- 
liorations of  the  soil,  by  them  put  up  and  made  on  the  land, 
when  not  stipulated  for  in  the  lease. 

Every  principle  of  the  common  law  is  repugnant  to  the 
notion  of  any  such  right  of  the  defendants  to  compensation 
for  their  improvements,  antecedent  to  the  statute.  The 
improvements  themselves,  in  most  cases  arising  under  the 
statute,  are  such  as  would  be  considered  waste  by  the  com- 
mon law,  and  if  made  by  the  tenant  of  a  rightful  particular 
estate,  would  subject  him  to  forfeit  it.^ 

This  notion  is  repugnant  to  the  law  in  relation  to  perscwal 
property,  in  the  cases  of  accession  and  confusion  of  goods, 
as  laid  down,  2  Black*  Com,  404,  &c.  And  Braeton  in  the 
place  there  cited,  as  well  as  Co.  Litt.f  applies  the  role  of 
accession  more  strongly  to  real  estate. 

It  is  impossible  to  conceive  what  is  meant  by  a  **  vested 
right  to  land,**  and  "  a  vested  right  to  a  remedy  to  recover 
the  land  with  all  the  improvements^^*  and  a  vested  right,  at 


^  Co.  lAU.  {  67. 
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the  8MM  time,  io  theimprovementt  in  an  adverse  posteiltor. 
Permit  me  to  have  the  effect  of  my  vested  rights  to  the  iaod, 
and  to  the  remedy  to  recover  the  land,  as  it  is,  with  the 
improvemeots,  and  also  to  keep  my  money  in  my  own  pos- 
seaaion,  to  which  I  suppose  I  have  also  a  vt9ted  r^hi^  and 
my  adversary  may  enjoy  such  vested  right  in  the  improve- 
ments as  he  can. 

2.  The  14th  article  of  the  bill  of  rights  secures  a  reme- 
dy for  every  right  of  property^  as  absolutely  as  the  right 
itself  18  secured.  It  is  immaterial  to  the  party  pursuing  his 
rights,  whether  he  is  obliged  to  pay  the  purchase  money  to 
the  government,  or  to  the  adverse  party. 

3.  If  it  be  true  that,  in  law,  the  defendants  had  no  vested 
righi  to  compensation  for  improvements  before  the  act  pass- 
ed, then  it  seems  to  be  conceded,  that  the  constitutional ' 
objections,  both  on  the  articles  protecting  the  rights  of  pro- 
perty, and  on  the  article  prohibiting  retrospective  laws,  are 
well  grounded. 

But  it  is  doubtful,  at  least,  whether  the  defendants'  defini- 
tion of  a  retrospective  law  is  so  perfect,  as  to  comprehend 
all  civil  cases,  that  come  within  the  23d  article.  Any  law 
subjecting  a  person  to  loss  or  detriment,  or  imposing  an  ob- 
ligation on  him  on  a  poet  considerMoUi  or  made  to  apply 
to  existing  cases,  is  reiroepecUve.  A  law*  enhancing  the 
measure  of  damages  in  civil  actions  on  past  cases  is  equally- 
prohibited  by  this  article,  as  a  law  that  enhances  the  pun- 
ishment of  a  crime  already  committed.  There  can  be  no 
dojobtf  that  such  a  law  is  retroepectivef  and  it  makes  the 
case  no  clearer  to  compare  it  with  the  definition  of  the  de- 
fendants' counsel.  No  vestedright  is  impaired,  in  the  case 
put,  more  than  there  is  by  the  statute  now  in  question.  In 
one  case  the  party's  money  is  recovered  from  him,  on  a 
past  consideraiion^  in  the  form  of  damages.  In  the  pre- 
sent case,  he  would  be  compelled  by  the  statute,  on  Such 


126  NEW  HAMPSHIRE^ 


Bocaetj,  Ac.  vf .  Wbeelw. 


put  coDStderatioD,  to  part  with  hii  money,  or  ebe  lose  Ui 
land,  and  either  aiternative  is  equallj  exceptionable. 

At  the  October  Term,  1814,  in  Ma$sacku$eU$t  the  fol- 
lowing opinion  was  delivered  by 

S  TOR  F,  J.  This  is  a  writ  of  entry  aur  dissemn,  brought 
9n  the  demandants'  own  seisin,  and  a  disseisin  by  the  te- 
nants within  thirty  years ;.  the  writ  bears  teste  on  the  22d 
December,  1807.  The  tenants,  at  May  Term,  1808,  haying 
pleaded  a  plea  to  the  jurisdiction,  which  was  overruled  by 
the  Court,  afterwards  pleaded  the  general  issue  nul  dissei- 
sin :  and  at  the  present  October  Term  of  this  Court,  a  ver- 
dict was  found  for  the  demandants ;  and  also  the  value  of 
the  improvements  made  by  the  tenants  on  the  demanded 
premises,  pursuant  to  the  statute  of  New  Hampshire  of 
t|ie  19th  of  June,  1805.^  After  the  verdict,  amotion  was 
made  by  the  demandants  for  a  judgment  on  the  verdict  at 
common  law,  and  writ  of  seisin  thereon,  without  any  regard 
whatever  to  the  provisions  of  the  statute  of  1805,  or  the 
value  of  the  improvements  found  by  the  verdict,  principally 
upon  the  ground,  that  this  statute  was  unconstitutional.  A 
cross  motion  was  also  made  by  the  tenants  in  arrest  of 
•judgment,  upon  the  ground  that  the  demandants  were,  by 
their  own  shewing,  alien  enemies,  and  therefore  not  entitled 
farther  to  pursue  the  present  action.  These  motions  have 
been  ably  argued,  and  the  decision,  which  after  much  de- 
liberation I  have  formed,  will  now  be  pronounced. 

And  first,  as  to  the  motion  in  arrest  of  judgment.  The 
demandants  are  described  in  the  writ,  as  *^  The  Society  for 
the  propagation  of  the  Gospel  in  foreign  parts,'  a  corpora* 
lion  duly  constituted  and  established  in  England^  in  the 
dominions  of  the  King  of  the  United  Kingdoms  of  Great 

^  Acts  {edUion  1805,)  p.  395,  ed.  1815,  p.  170. 
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Sriiain  and  Ireland;  the  members  of  which  aocietj  are 
aliens  and  subjects  of  the  said  king.'*  If  from  this  descrip- 
tiODy  and  the  other  facts  apparent  upon  the  record,  the  Court 
must  intend,  that  the  demandants  have  not  a  capacity- 
farther  to  pursue  the  present  action,  then  the  motion  must 
prerrail.  If,  on  the  other  hand,  by  possibility,  and  consist- 
ently with  the  facts  on  the  record,  such  capacity  can  re- 
main, then  judgment  must  pass  upon  the  verdict  for  the 
demandants. 

There  is  no  pretence  for  holding,  that  the  mere  alien- 
age of  the  demandants  would  form  a  valid  bar  to  the  re* 
eoverj  in  this  case,  supposing  the  two  countries  to  be  at 
peace  ;  for  however  true  it  may  be,  in  general,  that  an  alien 
cannot  maintain  a  real  action,  it  is  very  clear  that  either 
upon  the  ground  of  the  9th  article  of  the  British  treaty  of 
1794,  or  upon  the  more  general  ground,  that  the  division  of 
an  empire  works  no  forfeiture  of  rights  previously  acquired, 
(and  in  point  of  fact  the  title  of  the  demandants  was  acquir- 
ed before  the  American  Revolution)  for  aught  that  appears 
upon  the  present  record,  the  present  action  might  well  be 
maintained."  The  whole  objection  therefore  must  rest  on 
the  existing  war. 

The  defence  of  alien  enemy  is  by  no  means  favoured  in 
the  law  ;  and  some  modern  cases  have  gone  a  great  way  in 
discountenancing  it ;  farther  indeed,  than  seems  consistent 
with  the  general  rules  of  pleading.  In  Casseres  vs.  Bell,^ 
the  court  held,  that  the  plea  of  alien  enemy  must  not  only 
aver  such  hostile  character,  but  also  set  forth  every  fact 
that  negatives  the  plaintiff's  right  to  sue  ;  and  this  decision 
is  expressly  put  upon  the  mere  ground  of  authority.     On  a 

»  Kelly  vs.  Harrisonf  2  John.  C.  29.*JacA»on  vs.  Lunn,  3  John. 
C.  100. 

33  «  T.  fi.  166. 
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carefiil  eiamination,  bowever,  of  the  cases  cited,  it  wHI  not 
be  found  that  tbejr  support  tbe  doctrioe.  In  Derrier  vs. 
Amaui,**  the  original  record  of  which,  fjord  Kenyan 
says,  bad  been  examined,  the  plea  negatived  every  pre* 
sumption  that  could  arise  in  favour  of  the  piaintiflTs  right  to 
sue.  But  the  case  did  not  turn  at  all  upon  that  point,  but 
siinply  on  the  question,  whether  oritmdtM,  in  the  plea,  was 
equivalent  to  natusy  and  upon  examining  precedents,  the 
court  held  tbe  plea  good ;  and,  as  no  such  objection  was 
made,  it  seems  difficult  to  admit,  that  a  mere  averment  of 
tbe  additional  facts  was  adjudged  necessary,  when  upon 
the  judgment  of  the  court  it  stands  purely  indifferent.  In 
Optnheimtr  vs.  Levy^^  to  an  action  of  osstimpstf  the  de- 
fendant pleaded  alien  nee,  without  saying  alien  enemy,  and 
the  court  held,  that»  as  an  alien  friend  may  maintain  a  per- 
sonal action,  and  in  order  to  abate  the  writ,  the  plaintiff 
should  be  shewn  to  be  an  alien  enemy,  which  is  not  to  be 
presumed,  nor^he  contrary  necessary  to  be  replied,  there- 
fore the  plea  was  bad  ;  and  so. the  law  had  before  that  time 
been  held."  The  case,  therefore,  steers  wide  of  the  doc- 
trine contended  for.  In  WelU  vs.  WiUiams^^  to  debt 
upon  a  bond  by  an  executor,  the  defendant  pleaded,  that 
the  plaintiff  was  an  alien  enemy,  and  came  into  England 
without  a  safe  conduct.  The  plaintiff  replied,  that  at  the 
time  of  making  the  bond  be  was,  and  yet  is,  in  Englandf 
by  the  license,  and  under  the  protection  of  tbe  King ;  and 
upon  demurrer  the  court  held,  not  that  the  plea  was  bad, 
but  that  the  replication  was  good ;  and  the  court  resolved, 
that  if  the  defendant  came  there  before  the  war,  there  was 
no  need  of  a  safe  conduct ;  and  if  he  came  since  the  war, 
and  continued  without  molestation,  it  should  be  intended 

5*  4  Mod.  406.  35  2  8tr.  1082.  »  Dyer,  2. 

37  1  Ld.  Ray.  282.    8.  C.  Lutn.  34.    ScXk.  46. 
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tk^i  he  came  by  a  Ikeasei  and  bit  right  to  Boe  was  oonae- 
quent  upon  his  protection.  In  this  case^  aisoi  the  objec- 
tion did  not  arise ;  for  the  onljr  question  seemed  to  be, 
whether  a  residence  bj  the  license,  and  under  the  pro- 
tection  of  the  King,  would  entitle  the  party  to  sue  witfa- 
•ot  haTin&a  safe  conduct;  and  the  court  held  that  it 
would.  Mfid  this  is  but  an  affirmance  of  the  doctrine  of 
the  year  looks. " 

These  are  all  the  authorities,  upon  which  Ca$s$t€S  vs. 
Bell  professes  to  have  been  decided.  On  the  other  hand,  in 
Sylve9t€r*8  case  ^  (which  was  not  cited,)  where  the  plea 
was  alun  enemy,  on  demurrer,  the  court  held  it  good  ; 
and  that,  if  the  party  were  entitled  under  a  general  or  spe- 
cial protection  of  tbe  Kbg,  he  ought  to  reply  that  fact. 
And  so  were  the  pleadings  in  Oeorgt  vs.  PowelL  ^  And 
there  are  several  other  precedents,  in  which  the  plea  dees 
not  negative  the  facts,  which  might  enable  an  alien  enemy 
to  sue.  ^ 

If,  therefore,  the  present  question  turned  at  all  upon  CaS' 
urts  vs.  Bell,  which  was  cited  at  the  argument,  it  would  re- 
quire a  good  deal  of  consideration,  before  that  decision 
could  be  maintained.  The  case  of  Clark  vfi.  Morty;  ^ 
pushes  the  doctrine  farther,  and  asserts  that  an  alien  ene- 
my, who  comes  and  resides  here  without  a  an^fe  conduct  or 
license  from  the  government,  (for  so  is  the  averment  in  the 
plea)  ia  at  all  events  entitled  to  sue,  until  ordered  away  by 
the  President ;  and  this  too,  although  tbe  party  is  not  known 
by  the  government  to  have  his  residence  here.  The  English 
authorities  have  always  required  an  express  safe  conduct 
or  an  implied  license ;  and  Baulion  vs. '  Dobree  **  decides, 
that  a  license  u  not  to'  be  implied  from  mere  residence,  un* 

»32ff.^2^k.  9t7Mod.\60.         ^  JPorfttcua,!}.  221. 
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Ie$i  lanctioned  by  the  goTernmeiit  after  the  commence- 
ment  of  hostilities. 

The  present  case,  however*  may  well  rest  upon  distinct 
grounds ;  for  whether  Jhe  facts  should,  in  pleading,  come 
from  one  partj  or  the  other,  to  bring  the  plaintiff  within, 
or  to  take  the  plaintiff  out  of,  the  disability  o(  alien  ene* 
my :  it  is  very  clear,  that  every  fact  must  appear  on  the 
record,  which  negatives  his  right  to  sue;  otherwise  thft 
judgment  cannot  be  arrested. 

The  objections  to  the  rendition  of  judgment  for  the  de- 
mandants, in  the  case  at  bar,  seem  to  be  two ;  first,  that  the 
corporation  itself,  being  established  m  the  enemy's  coun- 
try, acquires  the  enemy's  character  from  its  domicil; 
second,  that  the  members  of  the  corporation  are  subjects 
of  the  enemy,  and  therefore  personally  affected  with  the 
disability  of  hostile  alienage^ 

It  is  certainly  true,  that  as  to  individuals,  their  right  to 
sue  in  the  courts  of  a  belligerent,  or  to  hold  or  enforce  civil 
rights,  depends  not  on  their  birth  and  native  allegiance,  but 
on  the  character,  which  they  hold  at  the  time  when  these 
rights  are  sought  to  be  enforced.  A  neutral,  or  a  citizen 
of  the  United  SicUes,  who  is  domiciled  in  the  enemy's 
country,  not  only  in  respect  to  his  property,  but  also  aft 
to  his  capacity  to  sue,  is  deemed  as  much  an  alien  enemy^ 
as  a  person  actually  bom  under  the  allegiance  and  resid- 
ing within  the  dominions  of  the  hostile  nation.  This,  in- 
deed, has  long  been  settled  as  the  general  law  of  nations, 
and  enforced  in  the  tribunals  of  prize ;  and  has  been  lat- 
terly recognised  and  confirmed  in  the  municipal  courts  of 
other  nations.  ^  And  the  same  principle  has  been  appli- 
ed*to  a  house  of  trade  established  in  a  hostile  country,  al- 

«4  Omea^.vi.  WUtofh  1  Caa^.  482.  ATc  Camul  vs.  Btetor,  3  Bo».  k 
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though  the  parties  might  happen  to  have  a  neutral  domi- 
cil ;  the  property  of  the  house  being,  for  such  purpose,  con* 
sidered  as  affected  wif  h  the  hostile  character  of  the  coon- 
try,  in  which  it  is  employed."  ^ 

In  this  respect,  a  corporation,  authorized  by  its  charter 
to  carry  on  trade,  and  established  in  the  hostile  country, 
sudi  as  the  Efist  India  Company^  would  undoubtedly  be 
held,  as  to  its  property,  within  the  same  rule,  even  admit- 
ting  its  members  possessed  a  neutral  domicil.  In  general, 
an  aggregate  corporation  is  not  in  law  deemed  to  have  any 
commorancy,  although  the  corporators  have  ^;  yet  there 
are  exceptions  to  this  principle;  and  where  a  corpo- 
ration is  established  in  a  foreign  country,  .by  a  foreign 
|Overnmeot,  it  is  undoubtedly  an  alien  corporation,  be 
its  members  who  they  may  $  and  if  the  country  become 
hostile,  it  may,  for  some  purposes  at  least,  be  clothed  with 
the  same  character.  Even  in  respect  to  mere  municipal 
rights  and  duties,  an  aggregate  corporation  has  been  deem- 
ed to  have  a  local  residence.  It  has  been  held  to  be  an 
"inhabitant"  under  the  statute  for  the  reparation  of 
bridges;^  and  an  ** inhabitant  and  occupier"  liable  to  pay 
poor  rates,  under  the  statute,  43  El.  ch.  2.  ^  It  may  there^ 
fore  acquire  rights,  ftnd  be  subject  to  disabilities,  arising 
firom  the  country,  if  I  may  so  express^  my  self,  of  its  domi- 
cil. And,  indeed,  upon  principle  or  authority,  it  seems  to 
me  difficult  to  maintain,  that  an  aggregate  corporation,  as 
for  instance  an  \n8urance  company,  a  bank,  or  a  priva- 
teering company,  established  in  the  enemy's  country, 
could,  merely  from  its  being  an  invisible,  intangible  thing, 
a  mere  incorporeal  and  legal  entity,  be  entitled  to  main- 

4SIV  FigitontUmidtk»€tuatkernnciUi,  1 IM.  H>  1.  [IV  /n* 

*  InkMtmiti  tflAneoh  Caimtjf  vs.  PrinM,  2  Mm,  R.  M4. 

fT  22  jET.  8,  c*.  5.    2  Jr»l.  697,  703.      ^  AedP.  vi.  GinAMr,  Coii)»,  83, 


180  HEW  HAMPMUn. 

tain  aetioDi,  to  eofiirce  rights,  ac^vire  pr«iptrty  or  redrets 
wroogs,  when  itt  own  propertj  on  the  ocean  woakl  be 
good  prise  of  war*  If  the  reason  of  the  rule  of  the  dis« 
ability  of  an  alien  enemj  be,  as  is  sometines  auppoeed, 
that  the  party  may  not  recover  eiEBcts,  which,  by  being 
carried  hence,  may  enrich  his  country,  that  reason  ap> 
plies  as  well  to  the  case  of  a  corporationi  as  of  an  indi* 
vidual,  in  the  hostile  country*  If  the-  reason  be,  as  Lord 
Chief  Justice  Eyre  in  Sforenburg  vs.  Bumaiine  *  as* 
serts  it  to  be,  that  a  man  professing  himself  hostile  to  onr 
country,  and  in  a  state  of  war  with  it|  cannot  be  heard, 
if  he  sue  for  the  benefit  and  protectioa  of  our  laws,  in  the 
courts  of  onr  country,  that  reason  is  not  less  significant  in 
the  case  of  a  foreign  corporation,  tiian  of  a  foreign  indi« 
vidual,  taking  advantage  of  the  protection,  resources  and 
benefits,  of  the  enemy's  country.  In  point  of  law,  they 
stand  upon  the  same  footing.  It  has  been  argued,  that  the 
Court  will  look  to  the  purposes,  for  which  the  corporation 
was  instituted,  and  to  the  conduct,  which  it  observes ;  if 
these  be  innocent  or  meritorious,  they  afford  an  excep- 
tion from  the  general  rule.  But  it  is  not  the  private  cha- 
racter or  conduct  of  an  individual,  which  gives  him  the 
hostile  or  neutral  character.  It  is  the  character  of  the 
nation,  to  which  he  tMlongs  and  where  be  resides.  He 
may  be  retired  from  all  business,  devoted  to  mere  spiritual 
affairs,  or  engaged  in  works  of  charity,  religion  and  hu- 
manity, and  yet  his  domicil  wilt  prevail  over  the  innocence 
and  purity  of  his  life*  Nay  more,  he  may  disapprove  of 
the  war,  lind  eitdeavottr  by  all  lawful  means  to  assuage  or 
extinguish  it,  and  y^U  while  he  continues  in  the  country,  he 
is  known  but  as  an  enemy.  The  same  principle  must  ap* 
ply,  in  the  same  manner,  to  a  corporation.     The  objects, 
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iodaeii,  of  the  preaenl  corporalion  are  higjUy  aaeritoriouB 
and  worthy  of  publk  favour ;  but,  .upon  the  doctrines  of 
law,  it  iBHst  be  deemed  a  British  alien  corppratioiif  aiid  as 
such  liable  to  the  iiD|Mtalioo  of  being  an  eoemj's  corpo^ 
ration,  unless  it  can  be  protected  upon  other  princtples* 

Let  us  DOW  advert  to  the  second  objection»  which  is, 
that  the  members  of  the  corporation  are  all  alien  eaemies. 
la  the  writ,  it  is  expreasly  allegedt  that  all  the  members 
are  alien*  and  subjects  of  the  Ki$ig  of  the  United  King* 
dom  of  Great  Britain  and  Ireland.  It  does  not  howev* 
er  hence  necessarily  follow,  that  they  are  alien  enemies* 
This  ayeriBent  in  the  writ  was  proper,  if  not  indeed  in* 
dispensable,  in  order  to  sustain  the  jurisdiction  of  this 
Court ;  for  the  corporation^  as  such,  might  perhaps  have 
ao  authority  whatsoever  to  maintain  an  action  here,  under 
the  limited  jurisdictbn  confided  by  the  constitution  of  the 
Uniied  States  to  their  own  courts.  But  in  the  character 
of  its  members,  as  alienSy  we  have  incontestable  authori- 
ty  to  enforce  the  corporate  rights ;  and  it  has  been  solemn* 
ly  settled  by  the  Supreme  Court,  that  for  this  purpose 
the  court  will  go  behind  the  corpbrate  name,  and  see  who 
are  the  parties  really  interested*  ^  And  if,  for  this  puN 
poae,  the  court  will  ascertain  who  the  corporators  are,  it 
seems  to  follow,  that  the  character  of  the  corporators  may  be 
averred,  not  only  to  sustain,  but  also  to  bar,  an  action  brought 
in  the  name  of  tlie  corporation.  It  might  therefore  have 
been  pleaded  in  this  case,  even,  if  the  corporation  bad 
beea  established  in  a  neutral  country,  that  all  its  mem- 
bers were  alien  enemies ;  and  upon  such  a  plea,  with  pro* 
per  averssents,  it  would  have  deserved  great  consideration, 
whether  it  was  not,  pendente  frs/Io,  an  effectual  bar.  Where 
the  corporation  is  established  in  the  enemy's  country^  the 
plea  would  a  fortiori  apply. 

"*  Bsnkqf  United StaUs  vs.  Devesux,  6  Crwuh^  R.  61. 
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But,  although  the  corporation  itself,  aod  the  ntembera 
also,  maj  be  liable  to  the  imputation  of  being  alien  ene- 
mies ;  yet  that  character  does  not  necessarily  or  unavoid- 
ably attach  to  either*  For  aught  that  appears  upon  the 
face  of  the  record,  every  member  of  the  corporation  may 
be  now  domiciled  in  the  United  SttUes^  under  the  safe  con* 
duct  or  license  of  Oovemment*  In  such  a  predicament, 
it  is  clear,  that  though  aliens,  they  would  not  be  enemies, 
but  might  sue  and  be  sued  in  our  courts. "  And  in  re* 
spect  to  the  corporation  itself,  although  established  in 
Oreat  Britain,  it  may  have  the  safe  conduct  or  license  of 
the  government  of  the  United  States  for  its  property,  and 
the  maintenance  of  its  corporate  rights.  It  is  clearly  com- 
petent for  the  Government,  under  the  general  rights  of 
war,  to  grant  litters  of  protection,  and  thereby  to  suspend 
the  hostile  character  of  any  person ;  and  when  he  has 
such  protection^  wherever  he  may  be  domiciled,  he  is  to 
be  considered,  quoad  hoCy  a  neutral.  " 

Nor  is  there,  in  this  respect,  any  difference  between 
a  corporation  and  an  individual.  And  it  would  be  high* 
ly  injurious  to  humanity,  as  well  as  public  policy,  if  in- 
stitutions established  in  a  foreign  country  for  religious,  lite- 
rary or  charitable  purposes,  might  not,  during  war,  ob- 
tain protection  and  patronage  for  their  laudable  exertiona^ 
to  soften  private  misery  and  diffuse  private  virtue.  To 
support  the  motion  in  arrest  of  judgment,  it  is  necessary 
for  the  Court  to  negative  every  presumption,  that  could 
arise,  of  a  safe  conduct  or  license,  either  to  the  members 
or  to  the  corporation  itseIC  This  cannot  be  done  in  the 
present  case  consistently  with  the  principles  of  law.  '  The 
suit  was  commenced  in  a  time  of  peace,  and  every  pre-  v 

»  Bgnk.  Q.  J.F.eof.  25,  t.  8.  MUlf  ts.  JFiIKsiiu,  I  L'd  Aiy.  88g. 
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somptiooy  which  caoj  ought  to  be  madoi  to  support  h.  It 
is  sufficieuti  howeveri  that  by  possibility  the  demandants, 
in  their  corporate  capacity,  and  the  capacity  of  their  mem- 
bers, may  haye  a  persona  standi  in  judicio^  to  entitle^ 
them  to  judgment. 

There  is  another  consideration  also,  which  may  proper- 
ly weigh  in  this  case.  The  suit  was  commenced  during  | 
peace,  and,  on  the  declaration  of  war,  it  was  competent  for 
the  tenants  to  plead  the  hostile  alienage  of  the  demandant^ 
if  it  existed,  in  bar  to  the  farther  prosecution  of  the  suit, 
io  the  nature  of  a  plea  puis  darrein  continuance^  as  it  was 
pleaded  in  Le  Bret  vs.  Papillon*'^  They  did  not  so  plead, 
and  thereby  have  affirmed  the  ability  of  the  demandants  to 
prosecute  the  suit  to  judgment.  Upon  this  ground,  where 
the  disability  of  alien  enemy  occurred  before  judgment, 
and  on  a  «ctre/acia«  on  the  judgment  the  disability  wai 
pleaded,  the  plea  has  been  held  bad."* 

Another  consideration  derived  from  the  express  provi-^ 
•ion  of  the  9th  article  of  the  British  Treaty,  of  1794,  ought 
not  to  be  omitted.  That  article  stipulates,  that  British 
subjects,  who  then  held  land  in  the  territories  of  the 
United  States^  and  American  citizens,  who  then  held 
land  in  the  dominions  of  His  Majesty,  shall  continue  to  hold 
them,  according  to  the  nature  and  tenure  of  their  respec* 
tiYe  estates  and  titles  therein,  and  may  grant,  sell,  and  de- 
Ttse  the  same,  to  whom  Ihey  please,  in  like  manner  as  if 
they  were  natives  ;  and  that  neither  they,  nor  their  heirs 
or  assigns,  shall,  so  far  as  respects  the  said  lands  and  the 
legal  remedies  incident  thereto,  be  regarded  as  aliens. — 
Tliia  article  has  never  been  annulled,  and  therefore  remains 
io  full  force.  It  deserves, and  ought  io  receive,  a  liberal  and 
enlarged  construction.  There  can  be  no  doubt,  that  cor- 
porations, as  well  aa  individuakr  are  within  Ms  panriew  ; 

*  4  Eut,  R.  502.  54  fTeH  vs.  Sutton,  2  Ld.  Aoy.  853. 
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and  the  present  claim  not  onlj  maj  be,  but  ro  fact  is,  one 
which  it  completely  embraces.  The  title  of  the  demand- 
ants, as  has  been  already  stated,  accrued  before  the  re* 
Toiutionary  war.  It  was  obvionsiy  the  design  of  the  con- 
tracting parties,  to  remove  the  di8abr||ity  of  alienage,  as  to 
persons  within  the  purview  of  the  article,  and  to  procure 
to  them  a  perfect  enjoyment  and  disposal  of  their  estates 
and  tides.  If,  during  war,  their  right  to  grant,  sell  or  de* 
vise,  such  estates  and  titles  were  suspended,  it  would  mate- 
rially impair  their  value.  If  the  remedies  incident  to  such 
estates  for  trespasses,  disseisins,  and  other  tortious  acts, 
were  during  war  suspended,  not  only  would  the  security 
of  the  property  be  endangered,  but  if  war  should  last  for 
many  years,  the  statute  of  limitations  of  the  various  states 
would,  by  lapse  of  time,  bar  the  party  of  his  remedy,  and 
in  some  cases  of  his  estate.  This  seems  against  the  spirit 
and  intent  of  the  article,  and  puts  the  party  upon  the  foot- 
ing of  an  alien  enemy,  while  the  language  concedes  to  him 
all  the  bene6tft  of  a  native.  Looking  to  the  general  mode- 
ration, with  which  the  rights  of  war  are  exercised  in  mo- 
dern times,  under  the  policy,  if  not  the  law,  of  nations  ; 
perhaps  it  would  not  seem  (for  I  mean  not  to  give  any  ab- 
solute opinion)  an  undue  indulgence,  to  hold,  that  as  to  all 
titles  and  estates  within  the  article,^  an  alien  enemy  may 
well  maintain  all  the  legal  remedies,  as  in  a  time  of  peace. 
At  least,  it  cannot  be  presumed,  that  in  this  favoured  class 
of  cases,  the  party  has  not  received  the  license  or  safe 
conduct  of  the  government,  to  pursue  his  rights  and  reme- 
dies during  the  war.  And  unless  such  presumption  can 
be  made,  when  there  are  no  facts  on  the  record  to  warrant 
it,  the  plaintifls  must  be  entitled  to  judgment. 

Upon  the  whole,  the  motion  in  arrest  of  judgment  must 
be  overruled. 
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Tbo  other  question,  which  has  beeo  argued  upon  the 
motion  of  the  deiiiandaot8»  is  yet  of  more  delicacy  and  em- 
banaBsmeat.  It.  is  always  an  unwelcome  task  to  call  in 
question  the  constiiutiooality  of  the  acts  of  a  state  legis- 
hture.  It  is  still  more  unwelcome,  when  there  has  been  an 
apparent  acquiescence  on  the  part  of  state  tribunals,  for 
whom  thb  Court  cajonot  but  entertain  the  most  entire  re- 
spect and  confidence.  The  parties,  however,  have  chosen 
to  present  the  question  before  us,  and  we  are  bound  to  pro- 
DOODGe  the  law,  as  upon  a  careful  examination  we  find  it ; 
and  if  an  errour  be  committed,  it  is  a  great  consolation,  that 
the  decision  here  is  not  final,  but  a  revision  may  take  place 
.before  other  judges,  whose  diligence,  learning  and  ability, 
.cannot  fail  to  ensure  a  most  exact  and  well  considered  de- 
termination. 

The  demandants  contend,  first,  that  the  act  in  question 
is  in  contravention  of  the  2d,  3d,  12th,  14th  and  20th  arti- 
cles of  the  bill  of  rights,  in  the  constitution  of  New 
Hampshire  ;  and  of  the  lOfth  section  of  the  first  article,  and 
the  9th  article  of  the^  amendments,  of  the  constitution  of 
the  Uuited  Slates  i  and  is  also  repugnant  to  natural  justice ; 
and  is  therefore  void.  Secondly,  that  the  act,  if  constitu- 
tional, extends  only  to  suits  in  the  state  courts,  and  not  to 
suits  in  the  courts  of  the  United  States  ;  aiid,  at  all  events, 
not  to  suits,  in  which  a  foreigner  is  a  party.  There  is 
another  objection,  as  to  the  shape  in  which  the  claims  for 
the  improvements  are  asserted  in  the  pleadings,  upon  which 
it  is  unnecessary  to  say  more,  than  that  they  have  as  much 
certainty,  as  has  been  deemed  necessaiy  in  the  practice  of 
the  state  courts,  and  as  seems  required  by  the  act,  a/id 
therefore,  are  good  in  substance. 

The  objection,  that  the  act  had  in  contcmplatio;i  actions 
in  fltate  courts  only,  between  citizens  of  the  state,  cannot 
prevail.     Whatever  force  such  an  objection  might  properly 
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bave  10  cases  of  personal  contracts  executed  witboiit  the 
territories  of  a  stafCi  where  a  remedy  should  be  sought  io 
the  courts  of  the  United  Staiea^  under  circumstaocesi  m 
which  the  state  laws  could  afford  no  remedy,  it  is  ^  general 
rule  of  the  law  of  nations,  recognised  by  all  civilized  states, 
that  rights  and  remedies  respecting  lands  are  to  be  regulat- 
ed and  governed  by  the  law  of  the  place,  where  the  land  is 
situated."  Independent,  therefore,  of  the  act  of  Congress 
of  the  24th  of  Sept.  1789,  ch.  20,  s.  34,  which  declares, 
^'  that  the  laws  of  the  states,  except  where  |he  constitution, 
treaties,  or  statutes  of  the  I7tit7eil  Statei,  shall  otherwise 
require  or  provide,  shall  be  regarded  as  rules  of  decision, 
in  trials  at  common  law,  in  the  courts  of  the  United  States, 
in  cases  where  they  apply,'*  the  laws  of  the  state  regulat- 
ing titles  and  remedies  to  real  estate,  must,  in  the  absence 
of  other  regulations  by  the  United  Statesj  be,'  upon  general 
principles,  the  rules  of  decision  equally  between  foreigners 
and  between  citizens. 

In  respect  also  to  the  constitution  of  the  United  Statea, 
the  statute  in  question  cannot  be  considered  as  void.  The 
only  article,  which  bears  on  the  subject,  is  that  which  de- 
clares, that  no  state  shall  pass  **any  ex  post  facto  Jaw,  or 
law  impairing  the  obligation  of  contracts."  There  is  no 
pretence  of  any  contract  being  impaired  between  the  par- 
ties before  the  Court.  The  compensation  is  for  a  fort,  in 
respect  to  which  the  legislature  have  created ^and  not  de- 
stroyed an  obligation.  Nor  is  this  an  ex  post  fado  law 
within  this  clause  of  the  constitution,  for  it  has  been  so- 
lemnly adjudged,  that  it  applies  only  to  laws,  which  render 
an  act  punishable  in  a  manner,  in  which  it  was  not  punish- 
able, when  it  was  committed."  The  clause  does  not  touch 
civil  rights  or  civil  remedies. 

«  ffuber.  torn,  2,  Ub.  1,  2^.  Z.^-FatUL  B.  2,  ck.  7,  «.  85,  B.  8.  «. 
109, 110. 
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Tbe  remaining  queition  then  is,  whetker  the  act  it  con- 
trary to  the  conafitiition  of  New  Hampshire.  Yariona 
ckaaea  of , that  constitution  have  been  cited ;  but  that  which 
seems  most  directly  pointed  to  the  case,  and  which  must 
(if  anj  one  can)  gavern  it,  is  the  83d  article  of  the  bill  of 
'  rights,  which  declares,  that  **  retrospective  laws  are  highlj 
injurious,  oppressive  and  unjust.  No  such  laws,  therefore, 
should  be  made,  either  for  the  decision  of  civil  causes  or 
the  punishment  of  offences.'' 

What  is  a  retrospective  law,  within  the  true  intent  and 
meaning  of  this  article  ?  Is  it  confined  to  statutes,  which 
sre  enacted  to  take  effect  from  a  time  anterior  to  their  pts« 
sage  ?  or  does  it  embrace  all  statutes,  which,  though  pp^ 
rating  onlj  from  their  passage,  affect  vested  rights  ant)  put 
transactions  ?  It  would  be  a  construction  utterly  subversive 
of  all  the  objects  of  the  provision,  to  adhere  to  the  former 
definition.  It  would  enable  the  legislature  to  accomplish 
that  indirectly,  which  it  could  not  do  directly*  Upon  prin- 
ciple, every  statute,  which  takes  away  or  impairs  vested 
rights  acquired  under 'existing  laws,  or  creates  a  new  obli- 
gation,  imposes  a  new  duty,  or  attaches  a  new  disability,  in 
respect  to  transactions  or  considerations  already  past,  must 
be  deemed  retrospective  ;  and  (his  doctrine  seems  fully  sup- 
ported by  authoHties."  The  reasoning  in  these  authorities, 
u  to  the  nature,  effect  and  injustice,  in  general,  of  retro- 
spective laws,  is  exceedingly  able  and  cogent ;  and  in  a  fit 
ease,  depending  upon  elementary  'principles,  I  should  be 
disposed  to  go  a  great  way  with  the  learned  argument  of 
Chief  Justice  Kent. 

Let  us  now  consider  the  particular  facts  of  the  case  at 
bar,  and  the  provisions  of  the  act  of  the  19th  of  June,  1805. 
Before  the  passage  of  that  act,  the  demandants  had  a  clear 

n  Cdderws.  Bull,  3  DaU.  R.  SB6.«-DaiA  rs.  Fan,  KUedc,  7  John. 
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vested  right  and  title  in  the  demanded  premises  in  fee»  ab- 
sohite  and  unconditional ;  and  although  the  seisiD  was  in 
another,  jet  the  existing  laws  afforded  a  complete  remedj 
to  perfect  that  title  bj  an  union  juris  d  sei^tmse,  under 
judicial  process.  The  demandants  were  also  entitled,  both 
at  law  and  equity,  not  only  to  the  land,  but  to  all  the  im- 
provements thereon,  which/were  annexed  to  the  fr^Sehold, 
by  whomsoever  made,  under  that  vested  right  and  tide. 
The  law  imputed  no  laches  to  the  demandants  for  not  pur* 
suing  their  legal  remedy  to  recover  seisin,  for  the  time  of 
the  statute  of  limitations  had  not  run  against  them  ;  and  ft 
imposed  no  obligation  to  pay  for  any  amelioration  of  the 
sbtl)  or  any  erections,  which  had  been  made  by  any  person 
claiming  an  adverse  possession  or  seisin.  Then  came  the 
act,  which,  in  the  third  section,  provides  "that  when  any 
action  shall  be  brought  against  any  person  for  the  recovery 
of  any  lands  or  tenements,  which  such  person  holds  by 
virtue  of  a  supposed  legal  title,  under  a  bona  fide  pur* 
chase,  and  which  the  occupant,  or  the  person  under  whom 
he  claims,  has  been  in  the  actual  peaceable  possession  and 
improvement  of  for  more  than  six  years  before  the  com- 
mencement of  the  action,  the  jury  which  tries  this  action, 
if  they,  find  a  verdict  for  the  plaintiff,  shall  also  inquire  and 
by  their  verdict  ascertain,  the  increased  value  of  the  pre- 
mises by  virtue  of  the  buildings  and  improvements  made 
by  such  person  or  persons,  or  those  under  whom  he  or  they 
claim,  and  no  writ  of  seisin  or  possession  shall  issue  upon 
such  judgment,  until  such  plaintiff  shall  have  paid  into  the 
liands  of  the  clerk  of  said  court,  for  the  use  of  the  defend- 
ant, or  person  or  persons  justly  entitled  thereto,  such  sum 
as  said  jury  shall  assess,  as  aforesaid,  which  sum  shall  be 
paid  to  the  clerk  wifhin  one  year  after  the  verdict  rendered 
by  the  jury,  otherwise  no  wri^f  possession  shall  issue." 
This  section  was  to  take  effect  from  the  passage  of  the  act* 
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The  present  action  was  brought  in  1807,  and  if,  as  the 
tenants  contend,  the  act  applies  to  it,  it  must  be  upon  the 
ground,  that  the  six  years  possession  under  a  supposed  le- 
gal title  is  to  be  calculated  backwards,  from  the  time  of  the 
commencement  of  the  action,  although  that  time  should  not 
have  elapsed  after  the  date  of  the  act.  And  in  this  view, 
the  argument  to  support  its  constitutionality  must  be  the 
same,  as  though  the  action  were  commenced  immediately 
after  the  passage  of  the  act.  It  may  be  admitted,  that  if 
this  were  a  mere  statute  of  limitations,  barring  the  actions 
in  the  realty  after  a  reasonable  time,  under  the  exercise 
of  legislative  discretion,  its  constitutionality  could  not  be 
doubted*  And  if  the  statute  had  declared,  that  if  a  party 
entitled  should,  for  six  years  after  passing  the  act,  or  for 
six  years  after  any  ouster  or  disseisin  infuiurOy  neglect  to 
pursue  bis  remedy  for  the  recovery  of  his  right,  then  the 
recovery  should  only  be  bad  upon,  the  terms  of  the  act,  it 
might,  perhaps,  have  fallen  under  the  same  consideration, 
for  it  would  in  effect  be  only  a  rigorous  statute  of  limita- 
tionSf 

But  if  the  legislature  were  to  pass  an  act  of  limitations, 
by  which  all  actions  upon  past  disseisins  were  to  be  barred, 
without  any  allowance  of  time  for  the  commencement  there- 
of infuturOf  it  would  be  difficult  to  support  its  constitu- 
tionality, for  it  would  be  completely  retrospective  in  its 
operation  on  vested  rights." 

But  the  present  cannot  be  considered  as  a  statute  merely 
regulating  a  remedy,  and  prescribing  the  mode  and  lime  of 
proceeding.  It  confers  an  absolipte  right  to  compensation 
on  one  side,  and  a  corresponding  liability  on  the  other,  if 
the  party  would  enforce  his  previously  vested  title  to  the 
land.     And  unless  he  should  comply  within  a  given  time, 

^  CaU  ?s.  Hagger,  8  Mast.  R,  423. 


142  N£W  HAMPSHUB, 

SocMj,  Ac.  vt.  WkedM*. 

his  title,  oTi  what  is  io  effect  the  Mme^ogt  Us  remedj, 
18  completely  extiDguished.  It  is  not,  tbere&rei  in  fonn^ 
or  in  tttbgteace,  a  modification  of  the  remed/,  bot  a  direct 
eiitinguiakffient  of  a  veeted  right  in  ^I  the  improvementa 
and  erectfom  on  the  land,  which  were  annexed  to  the  free- 
hold. It  also  directly  impairs  the  value  of  the  vested 
right  of  the  party  in  the  land  itself,  in  as  much  as  it  impairs 
tiM  remedy,  and  snbjecifl  the  party  to  burthens,  which 
may  render  the  right  not  worth  pursuing ;  and  that  too  up- 
on past  considerations,  respecting  which  the  party  had  in- 
curred no  legal  obligation,  and  had  imputed  to  him  no  legal 
laches.  If,  indeed,  it  ought,  as  is  alleged,  to  be  the 
very  essence  of  a  new  law,  that  it  is  to  be  a  rule  for  future 
cases,  nova  eoMHiuiio  fiduris  formam  imponere  debet, 
non  praeierUiSf'^  and  that  it  is  against  natural  justice  to  ap- 
ply it  to  past  castas,  it  would  seem  to  follow,  that  an  act, 
which  works  the  effects,  which  have  been  stated,  ought  to 
be  deemed  a  retrospective  law  within  the  prohibition  of  the 
constitution  of  New  Hampshire;  for  it  is  a  law  for  the  de- 
emon  of  a  civU  cauee^  which  affects  past  cases ;  and  has  a 
retroactive  operation. 

It  is  argued  by  the  tenants'  counsel,  that  although  there 
was  no  legal  remedy,  yet  there  was  an  equitable  right  in 
the  tenants,  before  the  statute,  to  compensation  for  the 
punelioration  of  the  soil,  and  the  improvements  made  by 
erections  thereon  ;  that  upon  the  principles  of  natural 
justice,  it  is  iniquitous  that  one  man  should  enjoy  the  fruits 
of  another  man's  labour ;  that  until  a  recovery  actually  ob- 
tained by  the  demandants,  they  had  no  vested  title  to  such 
improvements,  but  the  title  remained  in  the  tenants  ;  and 
therefore  the  statute  bad  no  operation  to  devest  previous 
rights.  In  this  respect  the  case  is  likened  to  that  of  tern* 
porary  fixtures  and  erections,  made  by  a  tenant  for  years 

»  Braa.Ub,4,/ol.2n. 
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dvrmg  fais  teroii  itijrhich  the  reTersioner  has  never  been 
sopposed  to  hftve  aiij  interest  whatever. 

It  is  dlfieult  to  perceive  the  foandation  of  the  equitable 
or  moral  oM^ation,  which  ahoold  compel  a  party  lo  paj 
for  improveniMitt,  that  he  had  never  authorised,  and  which 
originated  in  a  tort.  If  every  man  ongfat  to  have  the  froitv 
of  hia  own  labonr,  that  principle  can  applj  only  to  a  case, 
where  the  labour  has  been  lawfully  applied,  and  the  other 
party  has  voluntarily  accepted  those  fruits  without  refe- 
rence lo  any  exercise  of  his  own  rights.  For  if,  in  drder 
to  avail  himself  of  his  own  vested  rights,  and  use  his  own 
property,  it  be  necessary  to  use  the  improvements  wrong- 
fally  made  by  another,  it  would  be  strange  to  hold,  that  a 
wrong  should  prevail  against  a  lawful  exercise  of  the  right 
of  property.  In  the  case  of  a  tortious  confusion  of  goods, 
the  common  law  gives  the  sole  property  to  the  other  party 
withoet  any  compensation.  Yet  the  equity  in  such  case, 
where  the  shares  might  be  distinguished^  would  seem  much 
stronger  than  in  the  present  Case. 

There  would  also  have  been  plausibility  in  the  argument, 
if  the  statute  had  Confined  itself  to  visible  erections  made 
by  the  tenant,  who  had  been  six  years  in  possession,  nnder 
a  supposed  legal  title.  But  the  improvements  may  be  al- 
tc^ether  in  the  soil,  and  even  made  by  the  original  wrong 
doer,  and  yet  the  compensation  must  be  allowed.  And  they 
may  be  just  such  improvements,  as,  in  the  case  of  a  rightful 
tenancy,  would  at  common  law  be  deemed  waste. 

It  is  anfieient,  however,  that  no  such  equitable  right,  as 
is  now  contended  for,  is  recognised  in  the  law ;  and  indeed 
it  has  been  deemed  so  far  destitute  of  moral  obligation,  that 
even  an  express  promise,  to  pay  for  improvements  made 
by  a  person  coming  in  under  a  defective  title,  has  been 
held  a  nmde  foct.^ 

^  Frwr  vg.  JSamkaterr^,  b  John.  R.  272. 
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As  to  the  argument,  that  the  demandaots  had  no  vested 
title  in  the  improTements  until  a  recovery,  it  is  clearlj  un- 
founded in  law.  .  In  respect  to  the  amelioration  of  the  aoil 
by  labour,  (which  is  embraced  both  by  the  statute  and  the 
verdict)  it  would  be  absurd  to  contend,  that  the  ameliora- 
tion was  a  thing  separate  from  the  soil,  and  capable  of  « 
distinct  ownership.  In  respect  to  erections,  the  common 
law  is  clear,  that  every  thing  permanently  annexed  to  the 
freehold  passes  with  the  title  of  the  land,  and  vests  with  it. 
And  here  lies  the  distinction  as  to  fixtures  during  a  lease. 
They  are  not  deemed  to  be  permanently  annexed  to  the 
soil,  and  may,  therefore,  well  be  removed ;  and  so  indeed 
would  the  law  be,  as  to  lilce  fixtures  by  a  mere  trespass- 
er."^ The  right  then  to  permanent  erections  follows  as 
a  necessary  and  inseparable  incident  to  the  right  of  the  soil, 
and  is  not  acquired,  but  is  merely  reduced  into  possession, 
by  a  subsequent  suit. 

On  the  whole,  if  the  statute  must  have  a  construction, 
which  will  embrace  the  case  at  bar,  with  whatever  reluc- 
tance it  may  be  declared,  in  my  judgment  it  is  unconsti- 
tutional, in  as  much  as  it  devests  a  vested  right  of  the  de- 
mandants, and  vests  a  new  right  in  the  tenants,  upon  con* 
siderations  altogether  past  and  gone. 

But  there  is  a  construction,  which  although  not  favoured 
by  the  exact  letter,  may  yet  well  stand  with  the  general 
scope  of  the  statute,  and  give  it  a  constitutional  character ; 
and  that  is,  to  give  it  a  prospective  operation,  so  as  to  ap- 
ply to  improvements  made  after  the  statute,  and  where  the 
possession  has  been  for  six  years  after  its  date.  In  defer- 
ence to  the  legislature,  this  construction  ought  to  be 
adopted,  if  by  law  it  may.     And  upon  the  authority  of 

ei  Tai^hr  vs.  Ttmnsend,  8  Mass,  R,  411. 
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OUmore  yb.  Skater,^  and  Couch  vs.  Jefferies,^  and  Dash 
TS«  Fan  Kluck^^^  where  the  wording  of  the  statutes  was 
equally  strong,  I  do  npt  at  present  perceive  any  difficulty 
b  adopting  it. 

Ib  either  Tiew,  the  tenants  can  take  notbmg  by  their 
claims  for  improvements,  and  judgment  must  pass  fpr  the 
demandants,  and  a  writ  of  seisin  issue  immediately  wm 
obstante  veredicto  ^oad  haec.^ 

Fr€eman  for  the  demandants. 
EUkardion  for  the  tenants. 

Judgment  was  entered  on  the  record  as  follows  :-^ 
All  which  being  seen  and  considered,  it  appears  to  the 
Court  here,  that  the  tenants  are  not  by  law  entitled  to  the 
value  of  the  buildings  tod  improvements  so  as  aforesaid 
found  by  the  verdict  aforesaid,  or  to  any  part  thereof,  under 
the  statute  of  New  Hampshire  in  this  behalf  provided* 
It  is  therefore  considered  by  the  Court,  that  the  demand- 
ants recover  their  seisin  and  possession  of  the  demanded 
premises,  whereof  the  jury  have  by  their  verdict  aforesaid 
found  that  they  were  disseised  by  the  tenants — and  that  a 
writ  of  seism  immediately  issue  in  this  behalf;  and  farther, 
that  the  demandants  recover  of  the  tenants  their  costs  of 
suit  taxed  at 

And  as  to  the  residue  of  the  demanded  premises,  that 
the  tenants  go  thereof  quit  without  day. 

•»  28honer.  17.— 5f.C.  2  Mod.  310.— 1  Frum.  ^66.-^2  Lev.  227.— 
2  Jones,  106.— 1  FetU.  330. 

•»  4  Burr.  R.  2460.  «  7  John.  R.  477. 

1*^  See  Fo»ys.8oMS€k,\2  Mats.  R.  143,— MtfdkJhfon  vs.  Brock, 
11  Maee.  R.  119.] 
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Money  depodted  in  a  bank  onder  a  decree  of  the  Ceiirt,  and  psbgect  to  iti  order,  ii 
**  aoaey  depoiited  in  Court**  within  the  meaning  of  the  act  of  17S3,  eh.  20,  wcL  2. 
And  the  clerk  is  entitled  to  conmittioot  upon  nch  money  in  the  nme  manneri  ai 
if  it  had  actoally  been  paid  into  hif  handg. 

At  this  term,  a  petitioD  was  filed  by  Q.  W.  Prescottf  Esq. 
the  clerk  of  the  District  Court  of  the  District  of  New 
Hampshire,  in  behalf  of  himself  and  of  the  late  clerk  of 
said  court,  prayiogtfaat  a  monition  might  issue  to  Messrs. 
Prince  and  Delandf  prize  agents  of  the  private  armed  ship 
America,  to  bring  into  court,  out  of  the  prize  proceeds  of 
the  ship  St.  haitrence  and  cargo,  the  amount  of  the  com- 
missions, due  to  said  clerk,  of  one  and  one  quarter  per 
cent,  upon  said  proceeds,  the  same  having  been  paid  over 
to  said  agents  upon  a  decree  of  final  condemnation  execut- 
ed by  this  Court  in  pursuance  of  the  mandate  from  the  Su- 
preme Court.  The  agents,  having  appeared  to  the  moni- 
tion, which  issued  on  this  application,  asserted  in  their  de- 
fence, that  under  all  the  facts  and  circumstances  of  the  case, 
no  commissions  were  due,  either  to  the  present  or  former 
clerk,  out  of  said  proceeds;  and4hat  the  sumof  {  2317  15, 
and  no  more,  now  remained  hi  their  hands  undistributed, 
which  sum  had  been  reserved  to  await  the  supposed  claim 
in  this  case,  under  a  notice  that  half  per  cent.  commtssionSi 
and  no  more,  would  be  insisted  on. 

The  facts  alluded  to  are  as  follows : — At  theOctober  term 
of  this  Court  in  1813,  the  Ship  St.  Lawrence  and  cargo  were 
condemned  as  good  prize  to  the  captors,^  and  from  the  de- 
cree of  condemnation  the  claimants  appealed  to  the  Su- 
preme Court.  At  the  same  term,  the  captors  moved  the 
Court  to  order  the  ship  and  cargo  to  be  sold,  and  the  pro- 
ceeds to  be  deposited  in  the  registry  of  the  Court,  or  de- 

^  JnU.  1  FoL  467. 
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liyered  to  the  captors  on  bail.  Upon  this  motion,  after 
hearing  the  parties,  the  Court  by  consent  passed  the  fol- 
Jowing  order — *^  Ordered*  that  the  cargo  of  the  ship  St.  Law-' 
rente  beunlivered  by  and  under  the  directioB  of  the  Marshal 
of  this  District,  and  after  unlivery  be  sold  by  the  Marshal 
aforesaid  at  publick  auction  at  Portsmouth,  the  sale  to  be 
notified  in  some  one  or  more  publick  newspapers  printed  in 
Portsmauih^  in  Salenif  in  Boston^  and  in  New  Yorkf  at  least 
twenty  days  before  the  sale,  and  the  said  cargo  to  be  sold 
for  cash  only;  and  that  the  proceeds  of  the  said  cargo,  af- 
ter sale,  be  deposited  oqe  half  in  the  New  Hampshire  Bank 
and  one  half  in  the  New  Hampshire  Union  Bank,  in  Ports^^ 
matgih,  mbject  to  the  order  of  this  Court  in  term^  wd  in 
vacation  to  the  order  of  the  associate  Justice  of  the  Su^ 
prense  Court  of  the  UniteS  States,  assigned  to  the  first ' 
circuit ;  and  that  a  warrant  issue  to  the  JVf  arshal  to  execute 
this  .order." — A  warrant  issued  to  the  Marshal  in  conformi- 
ty with  this  order,  and  the  cargo  and  the  ship  also,  by  con- 
sent of.  the  parties,  were  sold,  and  the  proceeds  deposited 
by  the  Marshal,  t»  the  name  of  the  Courts  in  the  Banks  at 
Portsmo9ith,  according  to  the  order,  and  so  remained  de- 
posited  fintil  the  last  May  Term  of  this  Court',  when  the 
decree  of  condemnation  having  been  affirmed  as  to  all  the 
claims,  but  one,  by  the  Supreme  Court,  in  pursuance  of  a 
mandate  of  the  same  court,  the  proceeds  were  delivered 
over  to  the  prise  agents,  and  parties  entitled  thereto. 

It  is  unnecessary  to  state  the  facts,  as  to  the  relative 
rights  of  the  present  and  former  clerk,  as  it  was  conced- 
ed by  the  parties,  that  if  either  was  entitled,  the  whole  com^ 
missions  might  be  paid  to  the  present  clerk. 

Humphreys,  Dist.  Attorney,  and  £.  Cutts  for  the  clerk. 
This  is  to  be  considered,  as  an  abstract  question,  without 
any  f*egard  to  the  quantum  of  money  paid.    The  law, 
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which  regulates  the  clerk's  fees,  proTideB  that  <'  tm  all  nuh 
ney  deposited  in  court/'  or  which  is  the  same  thing,  *<  paid 
into  court/'  he  shall  haye  one  and  a  quarter  per  cent.  It  is 
said,  that  this  commission  is  allowed  him  for  his  care  and 
trouble  in  receiving,  keepiqg  and  paying  oyer  money, 
which  is  actually  paid  into  his  hands,  and  therefore  ought 
not  to  be  given  in  the  present  instance,  because  he  has  had 
no  trouble  respecting  it* 

What  then  is  meant  by  paying  money  into  court  ?  Cer- 
tainly not  that  it  should  be  told  and  laid  on  the  table,  id 
sight  of  the  court,  or  delivered  from  their  servant  the  Mar- 
shal, to  their  servant  the  clerk.  It  is  sufficient,  if  it  be 
placed  completely  in  their  power  and  control.  If  the  Mar- 
shal, for  greater  security,  should  pay  it  into  a  bank,  and  de- 
liver to  the  court  his  check,  the  money  would  to  all  intents 
be  paid  into  court,  though  never  seen  by  them.  This  is 
confirmed  by  a  subsequent  order  of  the  Court,  which,  after 
directing  payment  of  a  portion  of  this  money,  speaks  in 
express  terms  of  **  the  balance  of  the  money  remaining  in 
court-" 

The  order  in  the  present  case  diflers  from  that  usually  x 
passed,  only  in  directing  payment  into  the  Bank.  The 
control  of  the  court  is  still  the  same.  Ought  the  owners  to 
misinterpret  an  unimportant  deviation  from  the  common  form, 
as  depriving  an  officer  of  the  court  of  a  commission,  which 
he  had  a  clear  right  to  claim?  The  law  respecting  the 
clerk's  emoluments  is  unambiguous.  Those  interested  may, 
some  of  them  at  least,  wish  to  make  their  great  prise  bHU 
greater  by  a  diminution  of  these  emoluments. '  They  may 
persuade  themselves,  that  though  the  law  does  not  give  them 
too  much,  when  it  ei»mhe«  them  by  this  capture,  yet  it  gives 
the  clerk  too  much.  But  it  is  not  for  them  or  us  to  judge 
of  the  recLSonabhntBS  of  the  law.  We  are  both  confined  ^ 
Xo  its  meaning. 
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Tke  diitiei  of  a  clerk  are  arduous  and  reBpoDBible*  In 
order  to  support  the  respectability  of  the  office,  and  to 
compensate  for  other  low  fees,  Congress  added  the  com* 
mission  as  a  ptrquisiiey  not  as  a  quantum  mertul  for  a  par- 
ticular senrice. 

The  Court,  by  its  solemn  acts  and  decrees,  disposing  of 
snd  distributing  this  mooej,  has  determined,  that  the  mo- 
ney waa  deposited  in  court*  And  the  owners  and  captors 
have  as  solemnly  agreed  in  this  determination*  They  con- 
firawd  it  by  their  receipt  now  in  court,  by  which  they  ac- 
knowledge, that  they  had  received  the  specified  sum 
^'ftomthe  Circuit  Court/* 

Thus  there  has  been  no  departure  from  the  legal  course, 
nor  any  material  departure  from  the  usual  course.  Nor  in* 
deed  could  there  have  been.  For  what  would  be  the  con- 
sequence? No  less  than  this;  if  by  an  order  to  deposit 
the  money  in  a  bank,  the  clerk's  commission  was  taken 
away,  it  would  follow  that  the  court  could  change  the  law 
respecting  his  commission,  and  take  it  away^  by  making 
such  an  order,  in  every  case.  But  it  is  impossible  to  admit 
a  oooatmctiott,  that  might  take  away  all  his  commission  in 
every  case,  when  both  the  first  and  last  act  give  him  a  com- 
mission, and  it  seems  admitted,  that  he  would  be  entitled 
now  to  his  hidf  per  cmt.  if  the  court,  as  in  our  case,  should 
order  the  money,  in  the  first  instance,  to  be  paid  not  to  the 
coort  itself^  but  to  a  bank,  subject  to  the  court's  order.— It 
may  be  added,  finally,  that  our  construction  is  confirmed  by 
the  consideration,  that  it  is  the  only  one  consonant  with  the 
distinguishing  principle,  that  marks  such  admiralty  or  civil 
law  proceedings,  namely,  that  the  court  iUelf  is  the  medium 
(f  transfer  ordistribtitiany  whenever  property  decreed  for- 
feited is  ordered  to  be  distribated. 

PitmaUf  for  the  prize  agents,  argued  to  the  contrary. 
But,  as  the  reporter  was  not  present,  he  is  unable  to  state  the 
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argument.     The  opinion  of  the  Court  was  delivered  at  a 
subsequent  day. 

STORY,  J.  The  act  of  the  Ist  of  March,  1793,  ch. 
120,  sec.  2,  revived  bj  theact  of  28th  of  February,  1799,ch. 
125,  8.  3,  provides,  that  in  all  cases  of  admiralty  jurisdic- 
tioo^  the  clerk  of  the  District  Court  shall,  among  other  fees, 
be  entitled  to  one  and  one  quarter  per  ceni.  on  *^  all  mo- 
ney deposited  in  court.'' — The  single  question  presented 
for  decision  is,  whether  the  proceeds  of  the  St  Lawrenu 
and  cargo  were,  within  the  meaning  of  this  clause,  '<  de- 
posited in  court;''  If  so,  then  the  clerk  is  entitled  to  his 
commission  ;  if  other wise»  then  his  application  must  be 
dismissed. 

It  is  argued  by  the  counsel  for  the  prize  agents,  that  the 
money  in  this  case  never  was  deposited  in  court,  because 
it  never  was  brought  into  court,  nor  actually  or  construc- 
tively in  the  hands  or  possession  of  the  clerk  ;  that  the 
commissions  in  the  statute  were  intended  as  a  remuneration 
to  the  clerk  for  the  custody  of  the  money,  and  for  labour  and 
care  in  its  receipt  and  payment ;  and  therefore,  that  the 
present  case  fails  neither  within  the  letter  nor  spirit  of  the 
provision. 

It  is  highly  probable,  when  we  consider  the  few  banks 
existing  at  the  passage  of  this  statute,  that  the  legislature 
contemplated  the  case  of  an  actual  custody  by  the  clerk  of 
money  deposited  in  court.  But  it  by  no  means  follows, 
even  admitting  this  argument  to  be  correct,  that  this  was 
the  sole  or  governing  motive  for  the  fees  allowed  him.  Other 
important  considerations  might  well  have  weighed  with  a 
wise  legislature,  not  only  to  provide  a  suflBcient  salary  for 
its  ministerial  officers,  but  also  a  recompense  for  collate^ 
ral  services,  pro  opere  el  laborer  in  business  incident  to 
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the  diapoaal  of  the  money  of  the  court.  lodependent  of 
tie  custody  of  money,  the  interlocutory  orders,  touching 
its  receipt,  deposit  and  distribution,  may,  and  in  fact  do,  in 
admiralty  proceedings,  often  involve  considerable  detail 
and  responsibility.  The.  very  case  before  the  Court  is  a 
proof  of  it ;  and  if  the  captors,  instead  of  a  payment  to 
the  general  agents,  or  to  a  few  private  agents,  had  re- 
quired a  distribution  of  thei^  individual  shares  separately 
and  singly  from  the  Court;  as  they  well  might,  the  com- 
pensation now  sought  would  not  have  been  so  extravagant 
a  reward,  as  it  is  now  urg^d  to  be. 

Be  these  considerations  as  they  may;  it  is  not  by  con- 
jecture, but  upon  legislative  intentions  apparent  in  the  sta- 
tute, that  the  words  are  to  be  construed.  Where  the 
language  of  an  act  is  plain  and  clear,  cases  are  not  to  be 
excepted  from  the  generality  of  the  expressions,  .unless 
such  exceptions  are  fairly  implied,  tr  necessarily  drawn 
from  the  purview.  The  statute  does  not  speak  of  money 
coming  into  the  hands  or  possession  of  the  clerk,  and  to 
engraft  such  a  qualification  upon  the  language  would  be 
legblation,  and  not  judicial  construction. — "  Money  deposit- 
ed in  court"  cannot  mean  money  brought  in  and  deposit- 
ed sedente  curiStf  in  the  actual  manual  possession  of  the 
court.  Such  a  construction  would  be  against  all  practice, 
as  weU  as  all  legal  reasoning.  It  must  therefore  mean 
money,  which  is  deposited  subject  to  the  order  of  the 
court,  be  it  in  whose  actual  possession  it  may,  whether 
of  a  bank  or  of  an  officer  of  the  court.  In  such  a  case, 
the  bank  or  officer  acts  as  the  mere  fiduciary,  or  deposita- 
ry^  of  the  court,  and  in  legal  contemplation  the  money  is 
in  the  custody  of  the  court.  It  would  be  a  contempt  of  the 
court  for  any  other  person  to  intermeddle  therewith.  It 
is  a  mere  substitute  for  the  original  property  seized  under 
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the  process  of  the  court,  sod  as  much  uoder  its  wrie  and 
exclusive  direetiooy  as  the  property  itself.  It  is  empliati- 
cally  (what  all  property  seized  uoder  admiralty  process  is) 
ID  the  custody  of  the  bw.  In  this  respect,  it  diiers  wide- 
ly from  the  case  of  property  delivered  ri^fularly  and  bo- 
ndfiie  on  bail.  The  latter  is  no  longer  subject  to  the 
control  or  custody  of  the  court ;  and  the  parties  to  the 
stipidation  are  not  the  depositaries^  but  the  debtors  of  the 
court. 

On  the  whole,  I  am  of  opinion,  that  the  money  in  the 
present  case  was,  in  legal  intendment,  deposited  in  court ; 
and,  consequently,  the  clerk  was  and  is  entitled  to  the 
fees  prescribed  by  law.  This  construction  is,  b  my  judg- 
ment, fully  supported  by  the  more  recait  acts  afqplicable 
to  this  subject;  I  mean  the  acts  of  18th  of  April,  1814, 
ch.  121  and  ch.  138. 

It  is  conceded,  however^  by  the  parties,  that  no  more 
than  one  half  part  can  now  be  claimed  from  the  prize 
agents,  and  with  that  the  clerk  is  content,  I  shall  there- 
fore decree  the  money  admitted  to  be  in  the  hands  of 
the  prize  agents  to  be  brought  into  court,  and  paid  over  to 
the  clerk. 


Hatch  vs.  Wbiti. 

After  a  foreelofliire  of  a  mortgage,  the  mortgagee  may  itffl  reeover  at  law,  upon  the 
attendant  bond  or  note,  the  deBciency  oC  the  mortgeged  property  to  pay  the 
debt  due,  calcolatiog  the  value  of  wch  property  at  the  time  of  the  actual  fore- 
doiare. 

x  HIS  was  an  action  of  debt  on  a  judgment  for  $  4605,31 
damages,  and  ^36,03  costs  of  suit,  recovered  in  the  Supreme 
Judicial  Court  of  Massachusetts  in  September,  1810.    The 
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defendant,  after  praying  oyer  of  the  record,  among  other 
pleas,  pleaded,  in  substance,  that  the  judgment  was  recov- 
ered on  a  promissory  note  given  bj  the  said  Whiie,  for  the 

Mamo{$ -9  to  thesaid.Ha<cJb,on  the  20th  dajof  May, 

18079  payable  at  a  day  long  since  past,  and  that,  at  the 
time  of  making  the  said  note,  the  said  White  mortgaged  to 
the  aaid  Hatch  in  fee,  as  collateral  security  for  the  pay- 
ment of  the  same  note,  a  certain  farm  situate  in  Builandj  in 
MoBsachusetts ;  that  the  said  Hatch  afterwards,  on  the 
10th  of  May,  1810,  on  account  of  the  breach  of  the  con- 
dition of  said  mortgage  deed,  by  open  and  peaceable  entry, 
made  in  the  presence  of  two  witnessesy  took  actual  posses- 
sion of  said,  mortgaged  premises,  and  continued  that  pos- 
sesaion  peaceably  for  more  than  three  years  after  said  en* 
try ;  and  the  plea  then  avers  a  payment  of  ^36,03  in  satis- 
&ction  of  the  costs  in  said  suit.  To  this  plea  there  was 
a  general  demurrer  and  joinder. 

8TORY9  J*  delivered  the  opinion  of  the  Court. 
There  is  no  averment  in  the  plea  of  the  value,  of  the  mort- 
gaged estate;  nor  that  it  was  taken  in  full  satisfaction 
of  the  debt ;  nor  that  the  equity  of  redemption  of  the  mort-* 
gagor  was  foreclosed.  The  case,  therefore,  stands  dryly 
upon  the  legal  operation  of  the  allegations  in  the  piek  un^ 
aided  by  collateral  facta. 

Oyer  of  the  record  is  prayed  and  has  been  allowed  by 
the  parties  without  objection.  But,  as  this  judgment  is  a 
record  of  another  court,  in  strictness  no  such  oyer  is  de- 
mandable.  It  is  therefore  an  irregularity^  which  though 
not  affecting  the  merits,  might  well  attract  the  attention  of 
the  parties. 

Waiving  however  all  exceptions  to  the  regularity  of  the 
pleadings,  I  proceed  to  the  consideration  of  the  only  ques- 
tion argued  at  bar  by  the  parties ;  whether,  after  a  foreclo- 
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sure  of  a  mortgage  (as  the  entry  and  cootinued  poateasioii 
for  three  years  pleaded  in  this  case  are  by  the  statute  of 
MaasachuseUa  admitted  to  be)  the  mortgagee  can,  io  a  suit 
upon  the  attendant  note  or  bond,  recover  the  deficiency 
in  value  of  the  mortgaged  estate  to  satisfy  the  debt  due  to 
him. 

It  ia  contended  by  the  defendant,  that  the  foreclosure  is 
either  an  absolute  purchase  of,  or  an  election  to  take,  the 
land  in  full  satisfaction  of  the  debt ;  and  by  the  plaintiff, 
that  it  amounts  to  a  satisfaction  of  so  much  only  of  the  debt, 
as  equals  the  value  of  the  land. 

If  the  doctrine  asserted  by  the  defendant  be  true,  it 
will  be  found  in  many  instances  to  work  great  injustice. 
Where  the  value  of  the  property  mortgaged,  whether 
real  or  personal,  is  less  than  the  debt,  no  foreclosure  of  the 
equity  of  redemption,  and  no  absolute  ownership  of  such 
property,  can  ever  be  acquired,  but  upon  the  absolute  ex- 
tinguishment of  the  whole  debt.  Under  such  circumstan- 
ces, the  value  of  the  pledge  in  the  hands  of  the  mortgagee 
would  be  materially  diminished,  and  it  would  frequently 
prove,  in  literal  exactness  of  language,  mortuum  vadiMin, 
a  'dead  and  worthless  security.  If  the  mortgagee  be  com- 
pellable to  make  an  election,  the  pursuit  of  a  personal  reme- 
dy on  the  attendant  bond  is  as  much  an  abandonment 
of  the  pledge,  as  the  appropriation  of  the  latter  is  an  aban- 
donment of  the  debt.  In  a  case  therefore  of  suspected 
insolvency  he  would  be  encircled  with  perils  on  every 
side  ;  and,  instead  of  a  double  security  for  his  debt,  would 
be  left'  with  scarcely  a  single  plank  to  save  himself  in  the 
shipwreck.  The  argument,  which  would  lead  to  such 
consequences,  is  not  easily  admissible,  and  if  it  stand  at 
ail,  it  must  be  upon  technical  principles,  or  authorities, 
which  cannot  now  be  questioned. 

A  mortgage  is  but  a  mere  security  for  the  d<^bt,  and 
collateral  to  iU    The  debt  has  an  independent  existence, 
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aod  remams  with  all  its  original  validity  notwithstandiDg 
a  release  of  the  mortgage.  The  former  is  the  principal, 
aod  the  latter  an  incident,  though  not  an  indispensable 
iacident.  An  assignment  of  the  debt  will,  in  equity,  if  not 
at  law,  carry  the  mortgaged  property  along  with  it ;  and  a 
release  of  the  debt  will  relieve  the  pr6perty  from  all  far- 
ther claims  of  the  mortgagee.^  Where  the  contract  exe- 
cuted between  the  parties  is,  strictly  speaking,  a  mort- 
gage, that  is,  a  conditional  conveyance  of  the  property 
subject  to  be  devested  by  a  performance  of  the  condition, 
by  non-performance  the  conveyance  becomes  absolute,  ac- 
cording to  the  express  stipulations  of  the  parties.  Where 
the  contract  amounts  but  to  a  pledge,  that  is,  a  mere  de«> 
posit  as  security,  redeemable  on  payment  of  the  debt,  the 
creditor  acquires  a  lien  or  qualified  property  to  that  extent ; 
bat  the  stipulations  of  the  parties  in  no  event  import  a 
eonveyance  of  the  absolute  property  to  the  creditor.  If 
he  can  acquire  it,  it  can  only  be  by  an  appropriation  re- 
cognised and  enforced  by  law,  in  aid  of  his  right,  upon 
the  default  of  the  debtor ;  as  seems  to  have  been  the 
case  by  the  ancient  writ  transmitted  to  us  by  Olan- 
frille.*  But  an  absolute  property  in  the  pledge  acquir* 
ed  either  way,  by  the  stipulations  of  the  party  or  by 
the  course  of  the  law,  upon  the  default  of  the  debtor, 
would  not  seem  of  itself  to  operate  an  extinguishment  of 
the  debt  secured  by  a  covenant  or  agreement  independ« 
entoPsuch  pledge.  The  parties  have  not  agreed  to  an  ex- 
tinguishment of  the  debt  in  such  an  event,  and  it  is  diffi- 
cult to  perceive,  bow  the  law  should  found  a  peremptory 
bar,  upon  the  default  of  the  very  party  who  pleads  it, 
against  another  to  whom  no  laches  can  be  imputed.     If, 

>  ff^esian  vs.  MonUn,  2  Bvrr.  909.— Orem  vs.  Hart,  1  John.  R.  S80, 
i  Uh,  10,  cnif.  ^.^Moru  vs.  CmAotn,  Oivm,  SL  \3X 
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indeedi  during  the  time  of  redemption,  the  pledge  be  in- 
jured  or  lost,  or  wrongfully  detained,  there  seems  reason 
to  hold,  as  in  the  ancient  law,  that  a  proportionate  value 
should  be  deducted  from  the  debt,  unless  a  restoration  or 
satisfaction  were  otherwise  made. '  But  where  there  is  no 
such  ingredient  in  the  case,  the  debt  ought  to  retun  its  ori- 
ginal validity ;  and  if  equity  should  interfere  to  enlarge  the 
time  of'  redemption,  or  to  prevent  a  double  satisfaction,  it 
is  the  utmost  exercise  of  its  authority,  which  justice  or 
good  conscience  would  seem  to  require.  To  deprive  the 
creditor  even  of  a  single  satisfaction  of  his  debt,  in  favour 
of  a  negligent  or  fraudulent  debtor,  would  not  comport  with 
the  maxims,  which  usually  govern  courts  acting  ex  aequo 
et  bono. 

Upon  principle  then,  there  would  seem  no  reason  to  re- 
strain the  mortgagee  from  every  remedy  in  ^em  and  in 
peraonami  until  he  has  obtained  a  full  satisfaction  of  his 
debt. 

Let  us  now  examine  the  point  with  a  view  to  authorities. 
No  case  has  been  cited  from  the  English  reports,  and  as 
far  as  a  diligent  search  could  enable  us  to  pronounce,  no 
case  exists  at  law,  in  which  the  point  has  been  solemnly 
presented  for  adjudication.  This  universal  silence,  in  a 
case  of  so  frequent  occurrence,  affords  a  pretty  strong  ar- 
gument, that  at  law  such  a  plea  has  never  been  held  a 
sound  defence.  Yet,  even  at  law,  the  incidental  expres- 
sions of  learned  judges  show  the  general  understanding  of 
the  profession  on  the  subject ;  and  the  frequent  applica>> 
tions  to  chancery  for  injunctions,  to  restrain  the  creditor 
from  pursuing  his  personal  remedy,  have  drawn  from  that 
court  explicit  avowals.  In  Smart  vs.  Wolftf*  hord  Ken-^ 
yonf  comparing  it  with  the  case  before  him,  says,  "as 

9  GlmviUe,  lib.  10,  cap.  8.  «  3  T.  B.  342. 
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in  case  of  a  pawn,  the  right  to  detain  which  is  not  devest- 
ed bj  the  pawnee's  also  taking  a  covenant  as  farther  se- 
curity, on  which  he  may  sue  the  person  of  the  covenan- 
tor. The  covenant  is  only  considered  as  an  additional 
remedy,  and  the  party  may  proceed  on  both/*  In  Schoole 
vs.  Sail,  ^  Lord  Redesdale  declared,  that  a  mortgagee  had 
^  right  to  proceed  on  his  mortgage  in  equity,  and  on  his  bond 
at  law,  at  the  same  time.     In  Ayld  vs.  Hilly  in  1779,  *  and 

again  in  Tooke  vs.  Hartley ,  in  1786,''  and  Toofce  vs. ,* 

Lord  ThurloWf  upon  an  application  for  an  injunction,  held 
that  notwithstanding  a  foreclosure,  the  mortgagee  had  a 
right  to  proceed  at  law  on  his  bond,  and  might  recover 
on  such  suit  the  deficiency  of  the  mortgaged  estate  to 
cover  his  debt ;  and  he  declared  the  law  to  be  now  so  es- 
tablished. The  same  may  be  inferred  from  the  early 
case  of  Dashwood  vs.  Blythway^^  the  only  effect  there 
attributed  to  such  suit  being,  that  it  opened  the  foreclo- 
sure, and  let  in  the  equity  of  redemption  of  the  mortgagor. 
It  ia  true,  that  Lord  Thurlow  in  Tooke  vs.  ,**  (which 

notwithstanding  some  disci  epancy  in  dates  is  probably  the 
same  ease  as  in  2  JBro.  Ch.  Cos.  125,)  is  said  to  have  de- 
clared, that  after  a  foreclosure,  so  long  as  the  mortgagee 
kept  the  estate,  he  must  take  the  pledge  as  a  satisfaction, 
because,  by  not  knowing  what  it  would  produce,  he  could 
not  say  any  thing  was  due ;  but  if  he  sold  the  estate  fairly 
and  without  collusion  for  the  best  price,  and  it  produced 
less  than  the  debt,  he  would  be  entitled  to  recover  on  the 
bond  for  the  deficiency. 

The  reason  given  for  this  distinction  does  not  seem  sa* 
tiifactory.     The  actual  value  of  the  estate  may  as  well  be 

» 1  8ck.jnd  Ltf.  R,  176.  9  2  DidL  R.  561 . 

7  2  Bro.  Ch.  Cat.  125.  82  iKeJk.  R.  78», 

» 1  Bq,  Cos.  JbT.  317.  '•  2  Dkk.  R.  785, 
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ascertained,  while  it  is  in  the  hands  of  the  OMMrtgagee,  at 
after  a  sale ;  and  indeed  must  be  so  ascertained,  in  order 
to  see  if  it  was  sold  at  the  best  price.  At  least  the  fhct 
is  not  more  difficult  to  settle,  than  many  which  ordinariljr 
engage  the  attention  of  courts  and  juries ;  and  if  the  de« 
ficiencj  be  once  found,  the  same  eqnitj  to  have  it  paid 
exists  in  both  cases.  Besides,  if  the  debt  be  deemed  sa^ 
tisfied  while  the  estate  is  in  the  mortgagee's  hands,  it  is 
not  easy  to  conceive  how,  by  his  own  act  of  transfer,  be 
can  defeat  the  legal  effect  of  that  satisfaction.  And  if  the 
doctrine  in  Dashwood  vs.  Blythway  be  correct,  there 
would  be  still  less  reason  to  allow  the  mortgagee  to  reco^ 
▼er  after  a  sale,  because,  as  it  would  be  inequitable  to  open 
the  foreclosure  against  the  purchaser,  it  would  enable  the 
mortgagee  to  defeat  the  revival  of  the  equity  of  redemp* 
tion  resulting  from  his  personal  suit. 

s  It  was  this  last  consideration,  that  inclined  Lord  Eldan, 
in  Perry  vs.  Barker^  "  to  hold,  that  after  a  foreclosure  and 
sale  of  the  mortgaged  estate,  the  mortgagee  had  no  right 
to  proceed  at  law  upon  the  attendant  bond,  because  by 
the  sale  he  had  incapacitated  himself  to  reconvey  the  es^ 
tate  to  the  mortgagor ;  and  upon  this  ground,  in  the  case 
before  him,  he  granted  an  injunction  until  the  hearing.  In 
this  case  however  Lord  Eldon  stated,  that  in  Took  vs. 
Hartley  Lord  Thurlotv  had  held  (and  %o  was  a  M.  S. 
report  of  the  case  taken  by  Sir  Samnel  RomUly)  that 
whether  the  estate  was  sold  to  a  stranger,  or  remained 
in  the  mortgagee,  there  was  no  distinction,  but  an  action 
might  be  brought  for  the  difference.  There  seems  there** 
fore  some  reason  to  doubt  the  accuracy  of  the  report  in 
2.  Dick.  785. 

The  case  of  Perry  vs.  Barker  afterwards  came  to  a 
hearing  before  Lord  ErskiMf  "  who  after  a  full  argument 

^B  Fes.  527.  u  12  Fes.  197. 
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decided^  that  BOtwUhstandiDg  a  foreclosure  the  mortga- 
gee had  a  right  to  proceed  on  his  bond ;  but  that  such 
m  proceeding  entitled  the  mortgagor  to  redeem,  and  if 
the  mortgagee  had  previously  sold  the  estate  and  could 
get  it  back,  equity  ought  to  allow  him  time  fpr  the  pur- 
poae.  It  aeems  however  to  have  been  his  Lordship's 
opinios,  that  if  this  could  not  be  done,  the  mortgagee 
ottght  to  be  restrained  from  proceeding,  and  under  the  pe- 
celiar  circumstances  of  the  case  before  him,  he  decreed 
a  perpetual  injunction. 

We'  profess  ourselves  unable  to  comprehend  the  par- 
ticular principles,  npon  which  in  either  case  a  court  of  equi* 
tj, proceeds  to  restrain  a  creditor  from  pursuing  his  re- 
■ledj  at  law,  when  by  the  foreclosure  he  has  not  obtained 
a  satiafactioD  of  his  debt.  We  should  have  thought  that 
natural  justice,  as  well  as  the  atipulations  of  the  parties, 
would  have  been  better  subserved  by  allowing  the  credi- 
tor every  remedy  tti  rem  and  in  ptrsonamf  until  his  debt 
should  be  completely  aatisfied.  If  afterwards  he  should 
make  an  oppressive  use  of  his  power  by  attempting  to  ob- 
tain a  doable  aatisCeiction,  then  and  nof  till  then  the  inter- 
poaition  of  chancery  by  way  of  injunction  would  seem 
cooacieiitiottB  and  salutary. 

Aa  little  can  we  comprehend  the  ground,  on  which,  as 
in  Dasknfood  vs.  Blyihtvay^  courts  of  equity  have  held, 
that  a  suit  on  the  attendant  bond  opens  the  foreclosure,  and 
leta  ia  the  equity  of  redemption.  By  such  foreclosure 
the  mortgagee  obtains  an  absolute  estate,  which  perhaps 
maj  weU  be  deemed  a  purchase  at  the  full  value  of  the 
land,  if  leas  than  the  debt,  and  if  greater,  at  the  amount 
of  the  debt.  But  why  a  personal  suit  to  recover  the  de- 
ficiency of  the  land  to  pay  the  debt  should  change  the 
nature  or  effect  of  a  foreclosure  has  not  yet  been  satis- 
factorily explained.     It  is  rarely  that  a  foreclosure  can 
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take  place,  where  the  estate  mnch  exceeds  the  debt  in 
value.  Another  purchaser  is  usoallj  fbundy  and  a  non- 
redemption  therefore  affords  a  prettj  strong  evidence  of  an 
inferioritj  in  value.  Besides,  Is  it  no  inconvenience  to  the 
creditor  to  take  land  instead  of  his  monej  ?  If,  after  the 
foreclosure,  the  estate  should  become  materiallj  lessened 
in  value,  the  loss  has  never  been  deemed  to  be  the  mortga- 
gor's. Why  then  should  he  derive  benefit  from  an  acci- 
dental rise  in  value,  when  he  has  been  altogether  in  de- 
fault ?  If  indeed,  after  a  foreclosure,  the  mortgagee  shoold 
come  into  equity  to  seek  relief  against  the  mortgagor, 
there  might  be  some  room  to  applj  the  maxim,  that  he 
who  seeks  equity,  must  do  equity.  But  in  fact  he  only 
claims  the  exercise  of  his  legal  rights  secured  to  him  by 
contract ;  and  is  then  told,  that  he  must  submit  to  retrace 
all  his  steps,  or  an  injunction  will  bar  liis  proceedings. 
And  even  if  such  a  hard  measure  of  justice  were  dealt 
out  to  the  mortgagee,  while  the  property  was  in  fats  oWa 
hands,  it  would  seem  not  inequitable,  when  he  had  rightfial- 
ly  passed  it  to  a  purchaser,  to  hold  him  entitled  to  his  per- 
sonal remedy  for  all  the  pledge  had  failed  to  pay.  That 
a  sale  after  a  foreclosure  should  be  deemed  so^far  a  wrong- 
ful act,  as  to  draw  after  it  the  penalty  of  a  perpetual  fai- 
junction,  is  a  doctrine  not  easily  reconcileable  with  the 
sound  principles,  which  govern  contracts  of  this  nature. 
We  are  happy  to  add,  that  the  opinions  imputed  by  the 
better  authorities  to  Lord  Tkurlow  sanction  the  doctrines, 
for  which  we  contend. 

But  whatever  may  be  the  effects  attributed  to  a  suit  in 
personam  after  a  foreclosure,  as  to  reviving  the  equity 
of  redemption,  such  effects  can  be  alipwed  in  chancery 
only  when  it  acts  upon  its  own  peculiar  principles,  unaf- 
fected by  statutory  provisions.  In  Massackusetis,  where 
this  mortgage  was  executed  and  enforced,  and  of  course^ 
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bj  whose  laws  4t  is  to  be  rq^nieted,  the  equity  of  redemp- 
tioo  is  United  to  three  years  afler  possession  obtained, 
aad  negatived  afierwards  by  the  express  proTisions  of  the 
•tatnle.  *'  The  foreclosure  therefore,  once  complete,  fix- 
es the  absolute  rights  of  the  parlies»  and  no  subsequent 
•rent  can  control  or  alter  their  legal  efficacy. 

To  return ;  whatever  may  be  the  differences  of  opinion 
among  the  learned  ohancellors  on  other  points,  the  forego- 
ing elimination  abundantly  shews,  that  they  all  proceed 
vpoD  the  supposition,  that  at  law  a  foreclosure  of  the  mort^ 
gage  is  no  bar  to  an  action  on  the  attendant  bond ;  and 
that  equity  alone  can  afford  relief  by  acting  on  the  con- 
scienee  of  the  creditor,  and  decreeing  a  perpetual  injunc- 


Sittiiig  then  in  a  court  of  law,  we  should  have  no  diffi- 
culty, oTon  if  this  were  a  case  prima  impre8sian%8y  in 
bolding,  that  the  plea  is  bad,  and  that  the  demurrer  nuis^ 
be  sustnfaied*  Our  judgment  would  be,  that  upon  princi- 
ple the  mortg^iee  must  be  entitled  to  recover  on  the 
note  in  damages  the  deficiency  of  the  mortgaged  property 
to  pay  the  debt,  calculaling  its  value  at  the  time  of  the 
actasl  extinction  of  the  equity  of  redemption ;  and  that, 
even  admitting  the  foreclosure  to  be  a  purchase  of  the 
pn^rty,  in  no  event  could  the  purchase  money  be  deem- 
ed to  exceed  the  debt. 

But  this  question  has  been  sdemnly  adjudged  in  the 
irtate,  where  thia  contract  of  mortgage  was  made  and 
to  be  executed.  In  Amory  vs.  fViirbanJttf,  in  1793^ 
the  Snpreme  Court  of  Mas9ackMsM9  decided,  upon  a 
special  plea  like  the  present,  that  the  bar  was  bad,  and 
the  mortgagee  entitled  to  recover  the  deficiency  of  his 
4eb^  notwithstanding  the  foreclosure.**    At  the  distance  p^ 

^  8uu.  1  JIbrdk,  1799,  eft.  77.  ^^^  Mass.  R.  M?. 
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fbortem  jearti  this  decisioii  was  cited  and  appro¥ed  hj 
the  same  courts  and  may  now  ba  considered  aa  the  set- 
tled law  of  that  sUle. ''  Such  an  authority,  even  if  not 
binding  on  this  Court,  is  so  conformable  with  principle  and 
ao  highly  respectable  in  itself,  that  it  is  not  easy  to  shake 
its  force. 

It  has  been  argued,  that  the  creditor  might  in  Mausa- 
dmaMs  have  ftrst  sued  his  note,  and  levied  his  execution 
on  the.  mortgaged  estate  at  its  appraised  value,  and  thereby 
have  avoided  the  iU  effects  of  a  foreclosure,  if  the  estate 
was  of  less  value  than  the  debt,  and  that  therefore  there 
is  less  reason  to  hold  him  entitled  to  recover,  when  he 
elects  a  foreclosure  in  the  first  instance.  But  is  it  quite 
certain  that  the  mortg^ee  would  in  equUy  be  allowed  in 
this  way  to  avoid  the  mortgage  ?  And  even  if  he  might, 
atill  it  might  well  admit  of  .doubt,  bow  far  such  a  proceed- 
ing extinguished  his  mortgage,  so  as  to  let  in  other  inter- 
mediate mcumbrances  and  attachments  on  the  estate.  If 
the  defendant's  argument  be  correcl,  the  jilection  of  a  pw- 
aonal  suit  would  amount  to  a  waiver  of  the  mortgage,  wheth- 
er the  execution  were  levied  on  the  mortgaged  property, 
or  remained  unsatisfied.  Yet  authority  does  not  seem 
to  countenance  auch  a  principle.  ** 

T^re  are  aome  other  views  of  this  case,  which,  if  the 
principal  point  admitted  of  doubt,  might  desecvea  consider 
ratioQ.  The  suit  is  upon  a  judgment  of  another  atate, 
and  must  have  all  the  validity  and  conclusiveness  here, 
that  it  has  there.  "  If  the  plaintiff*  was  bound  by  his  elec- 
tion to  foreclose  the  mortgage,  that  election  had  been  made 
previous  to  the  original  suit,  and  might  have  been  pleaded 
in  bar  to  it ;  and  the  neglect  so  to  do  cannot  now  be  help- 

^  3,  Mm.  J}.  164.  "•  See  Bantkon  vs.  Smiih,  2  Bmn.  R.  146. 

Yi8eetCran€h,B.a». 
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ed.     If,  on  the  other  hand,  the   bar  did  not  arise  until 

aRer  the  election  so  made  and  an  actual  extinguishment  oC 

the  equity  of  redemption,  then,  by  the  law  of  Mcissachth 

sdtSf  it  was  no  defence  against  a  suit  on  the  judgment. — On 

the  whde,  we  are  of  opinion,  that  the  demurrer  is  well 

taken,  and  that  judgment  on  this  plea  must  pass  for  the 

plaintiffl  ^ 

Fte  e4r«4«'  ««<• 

PdnMn  for  the  plaiutiff. 

Jhtmphreyt  and  E.  Cutis  for  defeDdaiit. 


CIRCUIT  COURT  OP  THE  UNITED  STATBB, 

MAMjLCHUSKTTly  OCTOBEE  TEEM,  1814,  AT  BOSTOlT. 


^..  4  Hon.  JOSEPH  STORT,  Anodate  Jdititt  of  tbe  SopmirCoart. 

■BPOEC  f 


■I 


floD.  X>HN  DAVUS,  DMriet  JodfB. 


Tbb  SABAVoeAy  Kbatui«  Claimant. 

-^ 

A  capture,  untett  fonowed  by  eoodemnatioD,  does  not  diafolve  tlie  ecmtnet  Cot 
flMrioen' vagei.  IXafag  the  prae  pioceediiiBi  it  fa  iMpcttded^aad  upon  m  dttue 
oir  rettoratioii  itrei^vei. 

If,  pcndioc  the  voTafe,  there  be  an  ioterdietioD  of  oomuieroewith  thepoKof  deitiii^ 
tkMi  by  var  or  othehriie,  and  iu  coutequenee  the  voyage  iibrokeo  op,  no  wafea 
•tedoe.  Bttt  if  the  inariaeta  be  lubeequqitly  retained  by  the  iiwHiwr  to  wflt  a«J 
prcwTFe  the  ihtp^  they  are  entided  to  a  reaaooahle  compemation  io  the  nature  nf 
wagei.  And  if  afterwardt  diicharged  in  a  foreign  port,  the  marinen  are  entitled 
to  the  tiro  montha  pay  prorided  by  the  act  ofooogreii  of  28tb  of  Fobnaiy,  1888^ 
ch.  6B,  andHMiy  reeoMr  it,  if  unpaid,  by  a  aoit  in  the  adnuialty. 

At  what  time,  after  a  capture,  wamen  may  lairfoUy  quit  the  ship. 

Ther»  are  tome  aceptions  to.the  rale,  that,  to  entitle  to  wagei»  fireicbt  moit  be 


JL 0V  libellantfl  shipped,  as  mariners,  on  board  of  the  ship 
Saratoga^  on  a  voyage  from  Boston  for  Amelia  Islandj  at 
and  from  thence  to  port  or  ports  in  Europe^  and  at  and 
from  thence  to  her  port  of  discharge  in  the  UnUed  States* 
The  ship  sailed  from  J3o9fon  in  October,  1811 ,  forSlf. 
Mary*Sf  where  she  *took  in  a  cargo,  and  thence  pro- 
ceeded to  Portsmouth  in  England^  where  her  cargo  wsm 
discharged.    The  agents  oi  the  owners  haviag  engaged  ft 
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cargo  on  fireight,  at  Londonderry  in  Ireland^  for  the  Unit- 
ed  Siaies^  the  ship  sailed  in  ballast  for  that  port  on  the  23d 
of  April,  1818t  and,  on  the  2Sth  of  the  same  monthi  was 
captored  by  the  French  privateer  Eepadonf  and  carried 
into  Bt>$e^  in  J^«fice  for  adjndieatioB*  Prize  proceed- 
ings were  here  instituted  against  the  ship  and  her  hatches 
sealed,  and  all  the  crew,  except  the  mates,  who  were  per^ 
mitted  to  'remain  on  board,  were  sent  to  Morlaix  as  prison- 
ers. In  August,  1812,  the  captain  came  down  from  Jfor- 
Imix  with  all  the  crew  excepting  three,  and  bj  permission, 
thej.were  there  employed  fifteen  days  in  tarring  the  rig* 
^ng  and  other  ship's  duty,  and  at  the  end  of  that  time  the 
crew  returned  to  Morlaix.  The  ship  was  restored  to  the 
captain  by  order  of  the  courts  and  taken  possession  of  by 
him,  on  or  about  the  first  of  Jaooary,  1813.  On  the  4th 
of  the  same  month,  the  crew  came  on  beard,  and  went  to 
work  graving  and  painting  the  ship ;  and  on  the  7th  of  the 
ensuing  February,  the  ship  sailed  for  Morlaix^  and  arrived 
in  the  roads  there  on  the  same  day  ;  but  did  not  get  up  to 
the  town  nntil  the  1st  of  March  following.  The  crew  remain- 
ed and  slept  on  board  until  about  the  middle  of  July,  in  the 
same  year,  doing  duty  as  required  by  the  officers,  and  then 
left  the  ship,  with  the  consent  of  the  captain  and  the  Ameri- 
can consul,  and  suled  in  a  cartel  for  the  UnUed  States.  Dur- 
11^  the  'time  of  detentioh  under  the  prize  proceedings,  the 
crew  were  principally  maintained  by  the  French  govern- 
ment, and  the  expense,  at  the  restitution,  was  made  n 
charge  on  the  ship.  The  crew,  frequently  during  their 
loeaidence  in  France,  applied  to  the  captain  for  their  wages 
and  diacharge.  The  captain  as  often  told  them,  that  they 
might  go  where  they  pleased,  but  he  had  no  money  to 
pay  them  flieir  wages,  and  they  might,  if  they  pleased,  ar- 
rest the  ship,  and  he  would  not  oppose  them.  But  they  did 
not  choose  to  leave  the  ship  without  payment  of  their  wa* 
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'  gei,  and  the  capttio,  from  tine  to  time,  permitted  them  tm 
go  on  shore  end  work,  whenerer  they  could  get  employ* 
ment.  He  seemed,  however,  to  hare  exercised  his  con- 
trol orer  them,  and  declared,  that  if  tfiey  worked  on  board 
of  the  cartel  before  their  discharge,  their  wages  wonid  be 
forfeited.. 

After  the  discharge  of  the  crew,  the  Saratoga  was 
finally  made  a  cartel,  to  carry  prisoners  to  England  at  a 
atipalated  price  ;  and  from  E!ngland  she  came  with  prison- 
ers to  the  Untied  Statts^  where  she  arrived  on  or  aboot 
the  2d  of  September,  1810.  For  this  last  voyage  no  com- 
pensation had  as  yet  been  received. 

The  libellants  had  been  paid  their  full  wages  up  .to  the 
time  of  the  ship's  departure  from  Porfsmou^ii,  and  now 
claimed  wages  from  that  time  to  the  time  of  their  discharge 
in  France,  and,  in  addition,  the  two  months  pay  provided 
by  statute  of  the  28th  of  February,  ISOS,  cb.  63,  sect.  3,  in 
cases  of  the  discharge  of  seamen  in  foreign  ports. 

Sdfridgtf  for  the  libellants.  This  case  is  shnilar  in 
principle  to  that  of  Brooks  vs.  Dortj*  and  the  cases  there 
cited,  the  ship  having  been  restored,  and  having  returned 
in  safety  to  the  UnUed  States. 

That  the  capture  occasioned  the  loss  of  freight  is  not  an 
objection  to  the  right  of  the  libellants  to  wages,  for 

1.  The  legal  presumption,  is,  that  the  Saratoga^  sidling 
from  Portsmouth  to  Londonderry^  would  not  have  been 
captured  by  a  friendly  power,  unless  for  some  illegal  act, 
which  must  have  been  committed  by  the  owner  or  master, 
and  by  which  the  seamen  ought  not  to  suffer. 

S.  But,  if  the  capture  was  wanton  and  without  cause, 
then  compensation  is  to  be  looked  for  from  the  French 

I  2  Mm,  Rqf.  39. 
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S»v6nimeiit>  whose  courts  will  give  damages  in  lieu  and  in 
tbe  nature  of  freight. 

3.  If  oompensatioD  should  be  unjustly  refused  by  the 
French  coortsi  then  it  becomes  the  duty  of  the  governr 
mnnt  of  the  United  States  to  furnish  a  complete  indemni- 
ty to  its  citiaens,  whpm  it  is  bound  to  protect. 

Many  cases  shew,  that  the  maxim,  "freight  is  the. mo- 
ther of  wages"  must  be  taken  with  considerable  allowance* 
The  seamen  are  entitled  to  their  wages  in  many  instances, 
though  no  freight  be  earned^  if  they  stay  by  the  ship  and 
do  their  duty  ;  as,  in  this  case,  if  after  the  arrival  of  the 
ahip  at  Londonderry  the  passengers  had  refused  to  go  on 
board ;  or  if^  at  Amdia  Island,  she  could  not  have. obtained 
acirgo ;  and  in  the  caaes  not  unfrequently  happening,  where 
ahipa  seek  a  freight  abroad,  and  in  consequence  of  short 
crops,  or  some  other  cause,  obtain  none.  So  in  case  of, 
wreck,  the  freight  is  kist ;  but  the  seamen  are  entitled  to 
wages,  if  there  is  enough  saved  to  pay  them.*  And  this  is 
not  by  way  of  salvage.  Seamen  can  in  no  case  be  consi- 
dered as  salvors. 

Bnt  if  the  seamen  are  not  entitled  to  wages  for  the  whole 
time,  they  are  at  least  entitled  to  the  two  months  pay 
claimed  in  the  aupplemental  libel,  by  virtue  of  the  statute 
of  the  United  StaUs*  The  mere  capture  did  not  dissolve 
the  coBtmct  between  the  maater  and  mariners.  The  latter 
feoMuaed  attached  to  the  ship,  and  being  voluntarily  dis^ 
diarged  in  a  foreign  country,  the  captain  was  by  that  act 
bound  to  pay  three  months  wages  to  the  consul  or  agent  of 
the  United  States  at  that  port,  of  which,  on  their  taking  pas^ 
sage  to  return  to  the  United  States,  they  are  to  have  two 
thirds,  and  the  remainder  is  to  be  left  as  a  fund.  This  sum 
havmg  been  due  in  France,  and  not  having  been  paid,  the 
libellants  have  a  right  to  recover  it  here. 

>  Fmkmghsm  vs.  Prince,  3  Mast.  R.  A^pmUx.  663. 
s  At*2^F€lmimry,  1803,  ik.  t». 
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Hubbard^  for  the  cltimant.  1.  The  contract  for  wages 
is  coDtingept/  It  is  a  rule,  to  which,  however  it  maj  ap- 
pear in  aome  few  cases  to  have  been  controlled,  it  wiU  be 
aafest  /or  the  Pourt  to  adhere,  that  if  the  freight  is  lost,  no 
wages  are  earned.  To  produce  the  loss  of  wages,  it  is  not 
necessary  that  the  ship  itself  be  loat.  Whenever  the 
voyage  is  destroyed,  there  is  no  title  to  wages/  It  is  true 
that  a  temporary  suspension  will  not  have  this  effec)^ 
but  in  all  cases  the  specific  vojfij^tt  for  which  the  seamen 
engaged,  must  be  ultimately  performed. 

It  was  to  mitigate  this  rule,  considered  as  in  many  itk- 
stances  a  hard  one,  that  courts  apportioned  the  voyage, 
and  allowed  wages,  whenever  the  ship  has  arrived  at  a  port 
in  the  course  of  her  voyage,  and  has  delivered,  or  m^hft 
have  delivered,  a  cargo. 

[STORY,  J.  This  is  a  part  of  the  general  rule,  aai 
contemporary  with  it.  It  results  from  the  general  law,  bj 
which  wages  are  to  be  paid,  wherever  freight  might  have 
been  earned  ;  the  mariners^  not  being  affected  by  any  special 
contract  o(  the  owner.] 

It  is  impossible  to  conceive  a  stronger  case  than  the  pre- 
sent, in  which  the  vessel  was  captured  and  detained  until  a 
iprar  broke  out  between  her  country,  and  that  to  which  she 
was  bound  ;  thereby  rendering  it  impossible  and  unlawful 
for  her  to  proceed  thither.  No  services  have  been  renden- 
ed  by  the  seamen,  from  which  huj  benefit  has  resulted  to* 
the  owners. 

2. — Incase  of  capture  and  recapture,  the  wages,  of  the 
sailors  must  contribute  to  the  salvage  paid.*    Upon  the  same 

4  Jbb.  6ffr,  (444)-*l  PeUrs,  125 S  John.  154. 

«  BeaU  T8.  Tkompwn,  4  E.  H.  502.-^.  C.  3,  B.  and  P.  428.-7^ 
MPriends,  4  Bob.  143.— Ciir^ti^  vs.  Long,  1  B.  and  P.  637. 

*  4bboU,  im.  (444.)— Bea<e  vs.  I%omptont  3  Boi.  and  Pyil.  4Q5. 
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principle  they  nrast  contribute  to  expenflet ,  when  a  restora* 
Ifen  is  obtained  by  jndicia]  decision.  If  this  position  is  true, 
and  it  the  seamen  were  entitled  to  wages  in  .France^  and 
ts  receive  them  oat  of  the  ship,  then  their  proportion  of 
expenses  would  absorb  all  their  wages ;  the  whole  expenses 
having  exceeded  the  valve  of  the  ship  in  France.  The 
seamen  are  not  to  profit  bj  the  increased  value  here,  which 
is  not  owing  to  their  exertions ;  they  are  to  be  in  the  same 
condition,  in  which  they  would  have  been,  bad  the  ship 
been  sold  in  France,  in  which  case  the  whole  would  have 
been  consumed. 

S.  The  seamen  have  no  title  to  the  two  months  wages 
provided  by  the  statute  of  the  United  Staies  referred  to» 
rtiaf  statute  being  necessarily  confined  to  cases  where  wages 
are  actually  due,  and  not  intended  to  give  them  in  cases. 
In  which  they  Would  not  otherwise  be  recoverable.  Nor 
was  this  such  a  voluntary  discharge,  as  is  contemplated  in 
the  act ;  the  master  was  compelled  to  permit  the  departure 
of  the  seamen,  in  consequence  of  his  want  of  funds. 

Pre$cotiy  {an  the  same  aide.) — ^Though  a  blockade  is  not 
of  itself  a  cause  of  abandonment,  yet  if  the  vessel  be  detained 
by  i$  came  within  the  policy  until  a  blockade  takes  place, 
the  voyage  is  considered  as  defeated  by  the  original  cause 
of  detention,  and  it  is  a  total  loss  upon  an  abandonment.^ 
80  in  this  case,  the  ship  having  been  drained  by  the  cap- 
ture until  the  war  broke  out,  the  voyage  must  be  consider^ 
•d  as  defeated  by  the  capture. 

This  is  an  inequitable  attempt  of  the  seamen  to  throw 
wpon  the  owners  the  whole  loss  incurred  in  an  adventure, 
hi  which  all  were  alike  embarked.  The  wages  to  the 
time  of^pailing  from  Portsmouth  have  been  paid.    If  no 

f  BarlBfr  vf.  BUdut,  9  S.  R.  294.— Hictafdtoii  and  ol  fi.  Mkku 
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voyage  has  been  performed  t ince  Aat  time,  no  wages  art 
due.  The  ship  sailed  on  a  voyage  from  Portsmouth  to 
Londonderry^  and  thence  to  the  United  Stated.  If  thb 
voyage  has  been  performed,  and  the  seamen  have  remaiiii- 
ed  by  the  ship,  and  done  their  daty^  they  are  entitled  to 
wages.     Otherwise,  ikey  are  not. 

1.  If  a  ship  is  captured,  and  carried  in  for  trial,  the 
seamen  are  not  entitled  to  wages,  unless  they  remain  bjr  the 
ship  to  the  completion  of  the  voyage. 

The  immediate  effect  of  a  capture  in  regard  to  the  rights 
and  duties  of  sailors  is  not  perfectly  settled,  the  decisiona 
in  some  measure  cbnflicting  with  each  other.  The  gene* 
ral  position  is,  that  by  capture  and  carrying  into  a  place 
of  safety  all  contracts  are  dissolved.  But  this  perhaps  is 
rather  too  stobng ;  the  contract  is  only  placed  in  a  situa- 
tion to  be  dissolved.  Ships  are  often  detained,  ene^  two,  or 
three  years.  The  seamen^cannot  be  required  to  stay  long- 
er, than  is  necessary  to  give  their  depositions,  and  to  pre- 
pare for  the  defence  of  the  ship.*  If  then  the  sailors  have 
an  option  to  quit  the  ship,  and  determine  the  contract,  the 
master  must  have.the  same.  The  contract  cannot  be  sus- 
pended on  one  side  only.  If  the  seamen  may  quit^  the 
master  may  dismiss.*'  If  the  contract  be  once  suspended, 
and  the  seaman  leaves  the  ship,,  it  may  be  revived  again  hj 
his  returning  and  resuming  his  duty,  and  'the  ship's  being 
finally  released.  But  what  has  here  been  done,  to  revive 
the  contract?  In  order  to  this,  the  seamen  must  return,  be 
received,  and  perform  duty  to  the  end  of  the  voyage.  Frooi 
the  time  of  the, ship's  arrival  in  France  to  January,  the 
contract  was  suspended,  and  it  was  in  the  pow^r  of  ^Mier 
party  to  dissolve  it.     The  master's  deposition  shews  that 

he  did  dissolve  it.  ^ 

9  . 

■  lAnon  VI.  Walker,  9  Mass.  R.  404. 

•  Beali  VI.  nompson,  3  Bot.  and  Ptd.  40#. 
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Afier  the  restoration  of  the  ship,  was  aay  thing  done  to 
revive  the  contract?  The  ship  cotild  not  perform  the 
voyage  intended.  The  master  was  the  only  judge  of  the  • 
propriety  of  leaving  France.  To  entitle  themsehres  to  wa- 
ges, therefore,  the  seamen  must  remain  bj  the  ship  till  the 
end  of  the  war,  or  tiH  the  master  ^RP^'^  judge  it  prudent 
to  leave  France^  and  complete  the  voyage.^  But  they  had 
an  option  to  leave  the  ship,  and  they  did  so.  Nor  can  they 
claim  wages  to  the  time  of  their  leaving  the  ship.  Had 
the  incapacity  I  existing  at  the  time  of  their  departure,  been 
afterwards  removed,  and  the  voyage  performed  by  the 
help  of  a  new  crew,  what  was  thus  done  by  the  services  of 
the  new  crew  coujd  not  give  the  old  a  ti^e  to  wages,  which 
they  wbuld  otherwise  have  lost.  ^ 

2.  The  voyage  being  defeated  by  a  vis  majoTf  the 
seamen  lose  their  wages.  This  results  from  the  general 
maxim,  that  **  freight  is  the  mother  of  wagesi^ 

This  is  a  reasonable  provision  in  itself.  It  would  be  a 
hardship  upon  the  owner  to  be  compelled  to  pay  wages  for  * 
a  voyage,  in  which  he  has  lest  his  freight,  and  which  has 
been  broken»up  by  a  misfortune,  that  should  be  common 
to  all  engaged  in  the  adventure.  All  the  cases,  that  have 
been  supposed  op  the  other  side,  are  where  the  voyatge  is  - 
performed,  and  the  freight  not  prevented  from  being  earn-. 
ed  by  a  9is  majors  but  by  some  other  cause.  In  every 
case,  where  the  ship  arrives  and  performs  her  voyage, 
but  from  accident  or  vis\najor  earns  no  freight,  (as  if  the 
cargo  be  destroyed  by  tempest,)  no  wages  are  due.  It  is 
true,  that  if  the  seamen  by  their  exertions  save  the  ship, 
and  bring  her  into  port,  they  are  entitled  to  salvage.  This 
is  often,  but  incorrectly,  called  wages.^  The  stipulated 
wages  may  be  the  measure  of  cempens|^ion,  but  they  are  < 

not  giv^n  as  wages. 

*  f 

*•  Ch.  JM,  KenTi  ofMont  3  John.  MUf.  lH.-^Frothingkum  vg. 
Prince,  3  MaH.  B.  Jfp.  563. 
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The  facts  10  lh«  case  abundtiidj  shew,  that  this  vojlge 
fsas  defeated.  The  ship  was  caplured  on  her  passage  for 
Jjonianderrjff  and  carried  ioto  Fr$mu*  Here  was  a  9i« 
major.  Wheo  she  was  liberated,  a  war  had  conn^ced 
1^  Detween  the  United  Stales^  and  the  couotrj  to  which  ahe 
wiM  bound.  The  sUb  then  could  not  he  io  a  capaoitj 
to  perform  the  voyage.  Aod  even  had  she  been  so  ;  had 
she  beep  a  neutrat  ship,  and  the  captain  willing  to  go ;  stiU 
the  seamen,  being  Americans,  could  not  lawfoUj  have 
gone. 

This  case  has  been  compared  to  the  doctrine  of  insur- 
ance, adopted  both  an  JSngbmd  and  in  this  state,  that 
even  a  war  does  not,  as  respects  bsMrers,  justify  a  breaking 

^  up  of  the  voyage.  But  this  will  not  apply  to  seanigpi,  who 
have  a  contract  to  perform,  of  which  the  perfomanoe  hai 
by  war  become  unlawful.  This  however  is  a  ease  of  a  dif- 
ferent kind.*>  The  voyage  was  defeated  by  an  accident 
out  of  the  control  of  the  master  or  crew  ^.by  capture  and 

-  detention.  The  subsequent  incapacity,  arisii^  from  hos* 
tilities,  must|  according  to  the  English  cases,  be  ascribed 
to  the  original  detention* 

3.  Great  expenses  -  have  been  incurred,  to  effect  the 

«  liberation  of  the  ship  and  cargo.  For  the  saasie  reaadn^ 
that  in  cases  of  capture  and  recapture,  the  seamen  must 
contribute  to  the  salvage,  in  the  proportion  that  the  anm' 
paid  bears  to  the  whole ;  they  must  contribute  in  this  case, 
in  which  expenses  have  been  incurred  for  the  ccAimen 
benefit,  and  to  prevent  a  condemnatiwn,  which  they  were 
interested  to  prevent.  These  expenses  amounted  to  the 
whole  vdue  of  the  vessel  in  France. 

4.^  As  to  the  supplemental  libel ;  the  intention  of  the 

.^  law  of  the  Unite^Slalu,  oa  which  it  is  Counded,  was  to 
secure  sailors  against  the  effects  of  their  own  improvidence, 
as  they  might  often  consent  to  be  discharged  to  their  great 
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inprj*    It  IP  tberefofe  provided,  tl»l  the  master  shtll  pay 
to  tlu  cfmfivd  three  moiiths  wages.    It  is  a  thing,  ov^    % 
vhtch  the  seameD  have  no  cootrol.    The  consul  onljr  can    " 
daim  this  svm.    There  is  oo  contract  with  the  seaman  to 
pay  him  the  two  months  wages/  ^ 

This  Uw  was  also  intended  to  deteit  the  master  from  s^ 
ing  his  vessel,  or  discharging  his  sailors,  in  a  foreign  port. 
U  cannot  apply  to  a  case  of  necesaofy  discharge,  but  only 
to  those  of  a  voUmtatjf  discharge,*  not  produced  by  any  ac- 
cident or  vis  mtgor.^ 

Sdfridg^f  in  reply.  This  is  a  strong  case  of  equity  in 
behalf  of  the  seamen,  since  their  conduct  has  been  faithfuL 
The  geieral  policy  of  the  government  having  been  to  protect 
tUa  claas  of  men,  and  to  exercise  a  sort  of  guardianship 
over  them,  the  court  will  adhere  to  this  policy,  whenever 
no  particular  objection  appears  against  it. 

1.  To  the  general  doctrine,  that  <<  freight  is  the  mother 
of  wages,*'  there  are  exceptions.  Suppose,  for  instance, 
an  American  ship,  before  the  war,  bound  to  England  and 
bden  with  enemy's  property,  is  carried  into  France  and 
condemned,  the  freight  however  being  allowed  ;  that  while 
there  detained  a  war  tokes  place  between  this  country  and  * 
England  ;  the  ship  then  cannot  earn  a  freight  home  from 
Bngflandf  as  intended  ;  yet  the  seamen  are  entitled  to  their 
wages,  if  the  ship  returns  home  in  safety. 

In  the  case  of  Frothingham  vs.  Prinu^  the  seamen  re- 
ceived their  wages  ont  of  the  remnant  of  the  wreck,  after 
payii^  the  salvors. 

Admitting  that,  when  the  ship  was  carried  into  Roscoff^ 
it  was,  after  a  reasonable  time,^t  the  option  of  the  seamen 
or  masler  to  dissolve  the  contract,  of  whicheit  was  the  duty 

"  PotAiVi  Du  W^t  d$MKttkit,  No.  WK  18S. 
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of  the  msBter  to  inform  the  leamen ;  still  thii  has  not  been 
^    ione.    Many  circumttaDceB  in  the  case  shew,  that  the 

master,  so  far  from  dismissing  the  seamen,  still  required 
^  their  services,  and  considered  them  attached  to  the  ship, 
w   ]^e  eren  prohibited  their  leaving  him  to  go  on  board  an. 

American  privateer,  or  the  American  cartel. 
The  case  ef  Brooks  vs.  Dorr  shews,  that  a  dissolution 

is  not,  so  easily  effected  between  the  master  and  seamen,  a¥ 

between  underwriters  and  insured.    There  may  be  a  right 

to  abandon,  ^d  seamen  still  have  a  right  to  recover  their 

wages. 

2.  If  the  voyage  has  been  broken  op  or  defeated,  it 
was  by  the  fault  of  the  owners.  Going  from  port  to  port 
of  the  enemy's  country  was  the  suspicious  cause,  which 
induced  the  capture.  Had  this  been  known  to  the  seamen, 
they  would  not  have  gone. 

3.  If  the  seamen  would  have  been  entitled  to  full  wages 
incase  of  their  remaining  on  board,  and  performing  the 
voyi^e,  they  must,  on  the  same  principle,  be  entitled  to 
wages  pro  rata  to  the  time  of  their  discharge  by  mutual 
consent.  At  any  rate,  they  are  entitled  to  wages  from  the 
I  St  of  January,  when  the  captain  ordered  them  to  go  to 
Morlaix  to  work,  to  the  time  of  their  discharge. 

4.  As  to  salvage ;  the  seamen  are  not  liable  to  contribu- 
tion, in  case  of  a  capture  or  detention  by  a  friendly  power, 
or  if  the  capture  be  caused  by  the  fault  of  the  owners. 

5.  As  to  the  two  months  wages  claimed  by  the  supple* 
mental  libel ;  the  object  of  the  law  was,  to  encourage  the  re- 
turn of  seamen  by  a  bounty.  It  is  said,  there  is  no  contract ; 
but  to  this  it  may  be  answered,  that  the  law  itself  raises  a 

contract.  "" 

« 

STORY,  J.  (after  reciting  the  facts.)'  The  questioD 
for  the  consideration  of  the  Court  is,  whether  the  libellantB 
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we  oolMed,  under  all  the  circuontaDces  of  the  caae^  fo  tnj' 
wages  bejoad  what  tbej  have  already  received  Z  and  if  sei     < 
eotidedt  for  what  period  wages  are  to  be  allowed? 

It  18  argued,  oo  l>ehalf  of  the  respondents,  that  the  libels 
Jaats  have  no  farther  claim  for  wage8»  no  freight  haviqg  ?' 
been  earned^  and  the  voyage  having  been,  by  the  capture 
and  snbeeqnent  declaration  of  war  between  Qreat  Britain^ 
and  the  UnUed  Siaiet^  completely  broken  up  and  de- 
leated«  «^ 

The  general  rale  is  often 'asserted^  that  to  entitle  the 
seamen  to  wages,  freight  should  be  earned  on  the  specific 
voyi^9  for  which  they  engage ;  and  that  if^  by  any  disaster 
happening  in  the  course  of  the  voyage,  the  owners  lose 
their  freight, ''the  seamen  also  lose  their  wages*^  Th^ 
reneoe  or  policy  of  the  rule  is  alleged,  in  1  Sider/tHf  1799  to 
be»  that  if,  in  case  of  the  loss  of  the  ship  by  tempest,  enemieSi 
■&C.  the  mariners  were  to  receive' their  wages»  they  would 
not  hasard  their  lives  for  the  safety  of  the  ship.  The 
rale  itself  abo  is  not  without  exce|ftions ;  if  the  voyage  or 
freight  be  lost  by  the  negligence,  fraud  or  misconduct^  of 
the  owner  or  master,  or  voluntarily  abandoned  by  them  ; 
if  the  owner  have  contracted  for  freight  upon  terms  or  coqf 
tbgeocies  differing  from  the  general  rules  of  maritime  law  ; 
or  if  he  have  chartered  his  ship  to  take  a  freight  at  a  for- 
eign port,  and  none  is  to  be  earned  on  the  outward  voyage  ; 
in  all  these  cases  the  mariners  are  entitled  to  wages,  not- 
withstanding no  freight  has  accrued."  Reasonable  howev- 
er as  the  rule  may  seem  to  be,  under  these  limitations,  to 
those  who  are  conversant  with  the  maritime  law  of  En- 

u  Jbboti  on  Shippvyt,  P.  iv.  ch.  3,  h  1.— jRRraf  rf.  Wii^re,  3  John. 
It.  518.— DufifMl/  Tf .  Tomhagen,  3  John.  R.  154. 

B  Hoyi  V8,  ffil^e,  3  JohmR.  618.— Htiulvium  vs.  Shaw,  Peiert^ 
B.  2M,^BngCynUUa,  POen,  R.  803.— Peters,  R.  188,  oote.—^MoCr. 
P.  ir.  ek.2,i  6^Makme,  106.— JMMloy,  Book  2»eA.  3, )  l.^Mmmwi^ 
Bwdin^  PettrSf  R.  416.— i2occt/«  de  iVSr.  n.  43. 
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glandf  it  does  not  seem  to  h«yt  obtained  tile  tmiTerail  ■anc<' 
tion  of  the  commercial  wortd,  though  It  has  the  ireigbf  of 
the  authority  of  Bynkenkoek^  to  support  it.  Roccwf^ 
holds,  that  wages  are  doe,  notwithstanding  (he  voyage  is 
not  performed,  if  it  happen  from  aojr  fortnitontf  occur-* 
rence,  and  the  mariner  is  not  in  fault.  Cltirac  seems  silent- 
ly,  to  adopt  the  regulations  of  the  ordinance  of  PKUp  II. 
as  reasonaUeyV  and  Potkier  considers  that  maritime  con* 
tractSi  subject  to  few  exceptions  connected  with  the  Prench 
ordinances,  are  gOTerned  by  the  same  principles  as  other 
contracts  of  hire,  and  consequently  that  if,  after  its  com- 
mencement,  a  Toyage  be  defeated  by  accident,  or  superionr 
force,  the  mariners  are  entitled  pro  rata  for  their  term  of 
•ervice."  *• 

It  has  been  argued,  that  the  capture  put  an  end  to  the 
contract  for  wages,  and  therefore  that  no  services,  per- 
formed afterwards,  can  entitle  the  libellants  to  recoref^ 
wages  upon  the  fck>ting  of  that  contract.  Admitting  that 
capture,  followed  up  bjr  condemnation,  would  extii^uish 
such  contract,  stiil  such  effect  cannot  be  attributed  to  a 
capture,  where  there  has  been  a  recapture  or  restitution. 
And  notwithstanding  some  contrariety  of  opinion,  it  may  be 
safely  affirmed,  that  such  capture  operates,  at  most,  but  to 
suspend  the  contract,  and  that,  by  restitution  or  recapture, 
fhe  parties  are  remitted  to  their  former  rights  in  the  same 
manner,  as  if  no  such  interruption  had  occurred."* 

It  has  been  Aurther  argued,  that  by  the  capture  the  re- 
lation between  the  owners  and  mariners  ceases  ;  so  that  the 

i«  Q.  P.  J.  tap.  13.  t*  D9  Nmh  n.  43. 

tt  CMmc,  AtfMMif  ^OUmi.  Art.  19.  \  3. 

«^  Potkier,  Lamg%  ie$  MaiekU,  179,  8cc.  198,  S03.— See  also  Abbcd, 
P.  IT.  c*.  2,  {6.  * 

>•  BmU  rs.  Hhsiapism  4  Eut.  R.  64B.'^Bnoki  ts.  JOorr,  2  Mm. 
JR.  39. 
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litter  are  not  bound  to  remaio  by  the  ship,,  but  ate  at  lih^ 
erfy»  without  the  amputation  of  deserlioD,  to  abandon  the 
voyage.  Without  deciding,  whether  the  rule  aasumed  in 
lome  of  our  own  courts  be  not  more*  reasonable, 4hat  the 
Buriners  are  bound  to  remain  by  the  ship  until  a  first  adju* 
dication,**  it  is  clear,  that  the  mariner  is  not  bound  to  leave 
the  ship. '  He  has  a  right  to  remain  by  her,  and  wait  the 

^ent.  If  restored,  he  is  entitled  to  his  wagesi  if  the  ship 
proceed  and  earn  a  freight ;  if  condemned,  he  may  lose 

-  his  wages,  though  perhaps,  under  circumslMices^  with  a 
recompense  for  bis  actiul  services^  pending  the  prize  pro^ 
eeedings.  And  this  doctrine  seems  founded  in  the  ioter*^ 
ests  of  all  parties.  It  would,  indeed^  be  highly  injurious  to 
commerce,  to  establish,  that  in  every  case  of  capture,  upon 
whatever  pretence,  or  however  unfoun^d,  the  mariners 
were  obliged  immediately,  without  waiting  the  event,  to  quit 

^e  ship  in  a  foreign  port.*  It  would  often  expose  the  ownec 
to  a  loss  of.  the  voyage,  from  the  difficulty  of  obtaining  a 
new  qiew,  or  to  extraoliinary  expense  in  securing  his  pro* 
perty.  On  the  other  hand»  the  mariners  would  be  no  less 
exposed  to  inconvenience.  They  might  be  turned  ashore 
without  money  or  credit,  in  a  foreign  country,  against  the, 
manifest  policy  of  our  laws.  It  would  seem  fit,  therefore, 
to  hold,  that  a  contract  entered  into  by  mutual  consent 

w  Brig  EUsubeih^  PUen^  R.  128.— ^fitf  tee  Lemon  vf.  ffaOeir^  9 
Man.  R.  4X^4. 

"*  Ib  the  Ordinuicei  of  the  HsDMStie  Tewat»  Art.  49,  we  find  the 
Ibllowiitf  pro?i8ioD  in  relation  to  thif  rabject.  *«  If  the  thip  is  arrest- 
ed lo  a  rorei|;D  oountry,  or  the  nsaster  is  obliced  to  wait  lor  his  freight, 
er  to  tarry  from  taxj  other  caase ;  durii^  allsnch  delay,  the  seamen 
shall  be  marished  ai  asoal,  but  without  havlog  any  preteoco  or  de* 
mand  for  eitraordiiiary  wages ;  and  if  they  are  entitled  to  any  thins, 
they  sbsll  be  paid  at  the  port,  where  the  ship  shall  discharge,  accord- 
ing to  the  award  of  ef  perienoed  men  and  common  friends.  But  if 
any  seaman  shall  be  so  f|pld,  as  to  abandon  the  ship  upon  this  preteit* 
hf  shall  snifer  a  corporal  punishment,  aeeording  to  the  exigency  of  the 
cite." 
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■hoiM  Mi  ^  4iiMhred  ntAemhj  Httt  cmmiC»  vatil  4Mb 
procatdngft  iwre  had,  at  left  m  ordanarj  ft^pe  ef  ra«o?«qi 
in  th«  erignml  trih«ni  af  prne. 

U|MDfhapriMipll«,tlMii,  wUeh  ksvc  UmttetedtAA 
capture  did  not  dinolra  the  coatract  for  wages ;  at  neat*  it 
wm  baf  wptadad  dariag  Ik^  priie  proeeedJagt,  the  event 
ef  wUcb  tlK  partiea  keda  right  to  await ;  and  by  the  aab« 
■ayent  teileratBHi  of  the  ahip^  the  oontmct  revif ed  in  i^jb^ 
Ml  fi90c%  and  raautted  the  peetiea  to  their  fonner  chaia^ 
tanaiid  nghgi  if  the  ship  had  than  been  in  a  condition^ 
trpesfiMin  her  mjrage^  and  had  mefpMj  perfisrnied  i^  these 
OM  be  no  doubt,  that  they  woiM  hane  been  entided  to 
their  faU  wages  daring  the  whole  time  of  aenr  ieo.*  ^ 

Bnf,  al  the  thne  of  the  restoration  of  the  ship^war  as*     ^ 
bted  between  Otfoi  Briiam  and  the  United  Sintesrami 
the  fartlier  pfosecotien  ef  the  ▼ojago  waa  not  only  iapraeti-      ^ 
eaUe,  bat  higUy  crimiaal  b  both  parties*    The  legal  eibef^ 
ihereiire,  of  each  an  interdtetion  of  oaaMieren,  wna  to  al( 


aaivo  both  paHies  bom  any  fagttife  peslstinance  jrf  tllijr 
oontraet.^    The  qneatian  then  arises,  ariiother  a  8bs  of 
the  Toyaga,  in  eooseqneaee  of  an  inintdietian  of  rnaiaisse^ 
sAer its  oamaMnceaieat,  dapriives  the  ownernf  his  freighty  ^ 
or  thoanuiners  of  their  wages  ? 

*  It  aaamato  be  a doiftriae of  onr  law>  that  if  a  Toyaga  be 
broken  ap,  by  an  iatardiotioD  of  ceanneree  with  the  post 
of  destiaation,  sfler  ita  comlneaoeniAty  na  freigll^  is  pay- 
able.  And  the  same  rale  is  applied  to  cases,  where  the 
▼oyage  is  lost  by  accident  or  superiour  force."  In  short, 
tiie  principle  seeots  to  be,  that  there  muit  be 'an  actoal  de- 

«  BtiiB  Tt.  AomftMi,  4  JEsif,  R.  540.  ^      ^^ 

»  Jtbon,  P.  IK  dk.  1.  { X— tfcoft  n.  LOby^  John.  H.  S^.^71U 
TWila,  e  Hfl^.  177.  .^* 

'  "^'Oigooi  ri.  Orming,  i  Otmp, %.  466.— Diciatfli  tt.  Lnpe$,  JA 
Auf.  R.  /06.-«Mtl  Tt.  Lt66y»  S  Jokn.H.  336^  >^<»i»t  P,  ULsm, 
I  fib  M.  c*.  11f  i  dP-ni  iftrnsH  3  l2o6.  lee.f 
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llMif  4i£th6^if«»ftl  tlK  port  of  destiiwttnit  to  oiilifli  tte 
||iii|FlDU0fiiUiroigiit.»  1^  iiid«Ml,ihoittbe  a  vofaataqr 
accei^Dce  of  tho  cargo  ai  an  iotofBadUate  port,  aad*  ai; 
dvpoMftdoA  of  prooaadUogibrlliary  tUa  a.jiro  mto  firoight 
k  doe.'' 

Ift  tbeae  raapada  oor  lair  sf^ioaffa  todifbr  fma  tlM  anh 
liliBe-  law  of  otkor  eouotrioa.  Bm$im^  dodanesi  that  tf 
4|^  aiiip  haa  begoo  bar  to jage,  and  Icooi  aacidoDt  ia  fao» 
Tonlad  firom  oonplotiog  ift,  iraiglit  ia  payaUa  te  tbo  part  of 
Iha  voyage  actoaUf  porforaMd.  This  dso  ia  tko  opinkai 
of  Sbracekmf*  and  aeeno,  with  aoaaa  diatMClioiiay  t»ht  adop4< 
od  In  the maritinie  ioguhtiooa  of  FromuJ'  Iftdeod,  lalbo 
oaae  of  attTiotordictioo  of  comaMroie  lAor  the  voyage  ia 
tiM  foH  ffoi^t  for  tfao  oolwaed  mjaga  ia  al- 


f      •  If  wiOipaaa  Irooiilbo  xooiidoration  of  ficoight  te  Uiat  of 

|lagB8,  we  ahali  find,  as  I  have  already,  ataiod,  that  foreign 

ftftoro'do  not  oonaUer  tint  wagoa  are  wholly  hMt,  hoi  'fo* 

^    ^    wliiyenble  paw  note  tftneHa,  wliere  the  voyage  haa  been  in 

'    part  ^eciiMnned^  and  iiafirlhar  aooomplialMoent  hna  been 

4  *     paemniiid  by  inevitable  caaaakyor  anpoitonr  force. 

••▲aio  an  inteediotiott  of  eomnierce  wiA.thopnrt  of^ea^ 

-  tinatioDy  occurrin|;  in  the  voyage,  Ckbrme  *  adqpla,  with 

apparent  approfantion,  as  oonibtmeble  to  the  oieil  Inw,  the 

Illation  of  Phtltp  II.,  that  tbe  marinera  ahnU,  in  aodl 

eaM,  reoeiv«  a  i|aaKflir.part  of  the  wagm  agieod  npon  te 

'^  BUkmriim  ju.  Maim  Im.  Cam.  •  Mm.  i.  1Q»^11B, 

»  Ii*fvt.I^,2JB»iT,882.-*l]yte4vs.iiq^ 
— Off  mnI  ▼•.  Grailn^,  2  Cmii|».  466. 

'^.lleiVev.a.  54—fi.  SI.  '^  De  Ifm.p^^9ee.U. 

^  PmUr  Cftorlt  Pmtii,  a.  6a--60.— I  Smfirig^.'^l  FOm.  Om. 

^  Smerlg,  AM.— 1  rsilii  C^si.  6M.--^oMer  GlUrff  Psftici  n.  61. 


Ike  iriwfo  Tojttge^*  Tka  Frrach  ofdwuM''  d«ekr«% 
ikU,  mikmhkm  om6,  th*  oMriam  tkaU  Iw  pMd  in  propw^ 
lioD  to  the  time  they  JiftM  b^eeuifefyioe,  emltlieH  JPelfctor 
•tjrt,  is  GoofonMUt  with  the  pnend  rales  of  the  oeoteeet 
of  hire.' 

-  No  case  hee  beee  cited,  m  wklek  this  peiet  Aes  heeB"* 
settled  ie  oer  owe 'courts ;  aiidy  as  Atf  ss  I  have  been  able 
to  asoertaio,  after  a  prettj  diligent  searcbi  it  yet  reraaina 
for  a<  decisiee  in  oar  naritime  law.  Ba4  if  the  dectrinea 
abeady  settled  in  relation  to  fipaig ht  are  to  afipl^,  and  il 
aeons  istpossiUe  to  distinguish  then,  the  interdktion  of 
conmerce  nest  be  deemed  to  dissolve  the  contract,  and 
leave  the  mwiner  withent  any  tide  to  wages  f>ro  roto  Uh 
ntris  peraeU.  Indeed,  the  nosMnt  it  is  held,  that,  where 
freight  by  the  general  law  ia  not  earned,  w^^  are  not  dne, 
the  case  blls  directly  within  the  antfioritiesi  which  have 
been  abeady  exani^ed- 

My  opinion  as  to  tltis.poinf»  therefore,  ii»lhat  war  eniat^ 
ingat  the  thne  pf  the  restoratieo  of  ibt  ship,  and  the  fofP^ 
ther  prosecntion  of  the  voyage  being  iHegsl,  the  originel. 
contract  was  conpletety  .diasolved^  and  up  to  that  tine  no 
farther  wagea  were  dne.    If  the  ease  had  rested-  fceiv,  the 
clain  for  wages  most  have  been  repudiated* 

Bat  the  mariners,  wifli  the  consent  oft  the  napter,  cane. 
on  beard,  and  did  doty  firon  the  ttpie  of  the  restoretion  e4 
thediip,  nntil  their  final  disisharge.  Ml  fas  doubly  con-* 
potent  for  the  maiter  to  hire  and  enploy  a  crew  for  the 
preservation  and  equipnofit  of  Ihe  ship,  and  the  servicea 
so  performed  camott  by  an^  feaaonaMe  conatnictiott,  be 
re^rred^back  to  a  contract,  which  then  had  po  legal  existi 
^nce.    The  libq|Ianta  then  mual  be  deen^d  to  have  go#  ' 
■*' 

»  Dei  tioyen  is  MatdoU,  ort.  4.  p 

»  Potkkr.  £otMW«  d«ff  Mrtilslf,  IM.--1  Fti^.  Cmm.  618,  ^ 
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ovboaid,  aadltolnve  donedatf,  under  an  implied  cini*  ^ 

(not  (0  iecelre  m  reteonebie  recoeiipeiMei  m  fbe  nn^re  ef        ^ 
y9mgt%i  pro  9p€r$  M  imUfte.    Upoo  the  footiog  of  tbit  neir      ^ 
tioslMcf,  I  have  m  difflculty  in  emrtaiiiinB  tbeir  clain  fer      ^ 
vages,  during  the  time  of  their  coonexion  with  the  ahip 
^lAer  reitoivlion.    Full  Mgee,  however,  oeght  not  to  be 
given  fer  thit  period,  beoauae  the  aerTioee  performed  ot 
90qaired  were  not  equal  to  the  osoal  servites  in  the  pro* 
greaa  of  the  voyage*    In  case  of  detention,  tinder  the  ar-: 
reat  of  a  sonereign,  the  French  ordinance'*  provides,  thai 
Ao'inarinera  hired  by  the  month,  ahalt  be  entitled  to  a 
BMletj  oolj  of  their  wages  doring  such  detention.    Under 
an  the  ^troumsfaaees  of  this  ease,  I  shall  adopt  thia  as  an 
oqeilablo  rele,  and  ehall  deeree  wages  accordhiglj. 

■Tfae  liext  question  that  arises  is,  whether  the  libellants 
ars^entfUed  to  the  two  aMWtbs  pay  under  the  act  of  the 
S8th  of  February,  1808,  ch.  62.?  The  fhini  section  pro- 
vi4l0li|  Ihlif  whenever  an  American  ship  shall  be  sold  ha  a 
ravoign  country^or  an  American  seaman  shall,  with  his 
#|pn  eonsent,  bottscharged  in  a  foreign  country,  the  mao-^ 
m  ^  the  *blp  shall  pay  to  tlm  commercial  agent  of  tfae 
Umiid  ttmhSf  {br  every  seaman  so  discharged,  three 
montiH  pay,  ov^  and  above  the  wages  due  to  such  sea- 
man, twdlhMs  Ihereef  to  be  paid  to  auch  seaman  on  his  en* 
gpgement  on  board  of  any  vessel  to  return  to  the  VnUed 
fllMes,  and  the 'remaining  third  to  be  retained  for  a  fund 
to  relieve  destitute  American  seaiden.  I  agree  with  the 
eonnael  for'  the  respondmrt^  that  the  cases  here  attuded 
te  are  eases  of  voluntu'y  discharge,  and  not  cases,  where 
the  diseharge  has  reaulfid  from  inevitable  necessity  or  su* 
pMour  force,  sn^  as  a  total  loss  by  capture,  tempest, 
or  other  fortuitous  occurrence.  But  I  can,  by  no  means, 
^mit,  that  the  present  case  comes  within  the  exception. 

9^  D0$  Uym  Set  MMoU.    ilrt.  fc  FaKn  Omwi.  6|  190. 
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^  Tiie  tbip  ««•  in  a  capacitj  to  jr^tiim  liMi%.  or  *| 

^      Ubellwto  were  •tUebed  to  ber  «|rnf^  ^TIm  qmc  6U%|^ 
^      tbecefore,  within  the  wordi  aad  tht  oiiscbMii  of  Ae.  ftl% 
Uiie ;  and  tiioiig)i  tbe^no^ey  is  rtfviied.  to  be  paid  into 
tbe  bands  of  a  public  agent  for  , the  uie  of  tha  libelbtntorf^ 
|pet  a«  tbey  did .  all  the  acti^  whicb  gave  them  a  perfect 
title  to  it|  and  it  wai  not  paid^  this  Court  will  enforce  |||||pf 
title  directly  •(giant  thove,  who  were  ckcnitonclf  coinpek 
kMe  to  pay  it.    The  two  month*  w«cea»  hAweveCf  are.  to  ^ 
be  calcttltted,  not  on  the  original  w|ges ;  but  on  the  wagii 
growing  oat  of  the  new  contract  ofbire* 
-*  Before  I  close  this  opinion,  I  will  a4Tfrt  to  one  or  twor 

^r  considerations^  which  have  been  thrown  out  in  the  aigii^  ft 
ment.  It  has  b^ea  argued,  that  if  the  sf»men  were  en- 
titled to  jragips,  they  w^re  bound  to,  contribute  townrda 
the  expeosee  of  procuring  the  release  of  the  sUp^  aa  K 
general  average*— But  I  know  of  no  rule  of  laWj  wbicb 
subjects  the  seamen  to  contribution  in  such  a  cate.  The. 
geiieral  doctrine  is,  that  they  do  not  conf^ute  to  gwera^ 
average.  The  only  admitted  exception  is  fai  case  of  ransom*  f^ 
and,  perhaps,  by  parity  of  reasoniog*  of  recaptnref"  J| 
the  doctrine  were  otherwise,  it  would  ^t  ^fflj^k  the 
present  case;  for  the  wages  to  contribute  must  be  Ome^ 
whiqh  are  saved  by  the  expenses  incurred;  a^.not 
the  frages  accruing  under  another  .contract.  .Kere  tb^ 
very  subject  matfer  foi:w9ntribotion  was  totally  lost» 

It  has  been  argued,  on  the  <||hejr  side,  that  a  capture  .of 
a  neutral  by  a  belligereQt  differs  from  capture  by  an  enop 
my  as  to  its  effects ;  that  it  eitter  affords  prima  facu 
evidence  of  illegal  conduct  in  the  neutral,  whicb  subjectaT 
him  to  coodeamatioiif  and  such  conduct  ought  oot  to  af- 
fect seamen,  who  are  uMmcent  parties ;  or  aoch  capture  is  ^ 

»  JbbaU,  P.  IIL  <A.  8,{  14.— £1.  P.  IF.  db.  3,  Jf.    7%$  IVtoMb, 
4  Rob.  143.-4  Emvr.  642.-^1  FM^  Cmnm.  7i2,  701.      ^ 
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WroDgfill,  and*  ike  ovners  are  entitled  to  damaget  equira- 

iMit  t»  tke  ftefgbt.    It  aigbt  be  a  aoffleieiit  «A[^  ^  tUt     «  * 

ftargomeiitt  that  no  tveb  "dtatinctfon,  astlb  leganmects,  haa 
as  yet  been  recogniaed  $•  and  so  far  as  autboritiea  proceed, 
ttey  iiiiiliiiiniminnliilj|ptilj  to  neutral^  aa  ireH  aa  eDemy^B  ^ 
^^tnrea ;  and  farther,  that  if  the  voyage  be  not  perfonti-  ^ 
ady  and  freight  be  not  in  fact  allowed,  by  way  of  damages, 
Wjfm  restitutioD,  which  may  arise  withoot  any  default  of 
the  owner,  he  woald  be  compelled  to  |||^  wages,  where 

^  lie  general  law  bad,  as  a  case  of  the  vis  majors  exempted 
Ml.  ^. 

The  <;»se  dso  of  FrMit^ham  vs.  Prinu^^  has  been 
pressed  opon  the  Court,  as  a  direct  authority  to  prove,     M 

\  dmt  the  payment  of  wages  does  not  depend  upon  the  earn-  w 
ing  of  freight,  if  the  ship,  otmj  of  her  materials  tqvaL^tm 
to  the  wi^es,  remain  after  the  voyage.  Thai  cl6e  is  very 
httperfectiy  reported*  I  have,  however,  ^mine^  the 
erigidal  record,  and  from  a  memorandaiir!^n  it,  rfin2*the 
Ml  wages  for  the  homeward  voyaM  |f)are  allowed,  al- 
(iioogh  the  carg^was  totally  lost  by  shipwreck,  asifd  *tbe 

V  slip  herself  wasV  much  injured,  that  the"^ maDh'ials  ^old 

Ibr  lit^more  than  the  wages.     No  reasons  are  |^ven  tfit 

ftia^RsioB,  salt,  perhaps,  it  may  ha^  turned,  as  the  de* 

hmUCn  counsel  have  suggested,  ttpott  the  ground,  that 

and^r  the  circumstances,  the  seamen  were  entitled  to  a 

sdvage  equal  to  their  wages."  "4)1  f,  however,  it  be  inoapa* 

Uo  of  this  eaplanatiott,  as  I^Snfess,  from  the  examination  of 

<kie  record,  I  think  it  ii#he  *  mos||that  can  be  said  is,  that 

it  is  a  single  case  standine  alone  against  the  current  of  au- 

Jhority.  • 

^  ,        ^     JhmsqfUUDklrkiCamirmmMi. 

SefHd^  Ibr  thd  Hbellsntf . 
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^  Tiie  tbip  «••  Ml  A  capacity  to  xotim  liMi%)  or  * 

%  r  wy  UtrfiU-vojuge,  «id«  at  iho  tfaaeof  tha  diadMrfii  At 
^  Ubeliuto  were  atlaobed  to  ber.  flpr^if^  ^TIm  qmc  6U%  ^ 
9  therefore,  viUiiii  the  vords  ead  the  laiichiefi  of  tlie.  ete? 
tote ;  and  though  the  oooey  is  rofviied.  to  he  paid  iato 
^'!'  the  haoda  of  a  public  «s^t  for  the  uae  of  tha  libeUau(a#A 
yet  a«  they  did .  all  the  acts*  whicli  ga?e  them  a  pcrfeU 
title  to  it|  and  it  wai  not  paid,  this  Court  vill  enforse^  Apr 
title  directly  afloat  thoae,  who  were  ekcuitooalf  eoaspek 
kMe  to  pay  it.  The  two  montha  wacea» .  hAweveCt  are.to  ^ 
be  calculated,  not  on  the  ori^nal  w|gea ;  but  on  the  wagai 
growing  out  of  the  new  contract  ofbire* 
Before  I  close  this  opinion,  I  will  adv^t  to  one  or  two 
^ '  considerations,  which  have  been  thrown  out  in  the  aqpH 
Bient.  It  has  been  argued,  that  if  the  a^MaMa  were  en- 
titled to  jwagps,  they  were  bound  to.  contribute  towards 
the  expensea  of  procuring  the  releaae  of  the  ahip^  aa  K 
general  average.— But  I  know  of  no  rule  of  law^  whicd 
subjects  the  seaipen  to  contribution  in  such  a  caic* .  The 
geueral  doctrine  is,  that  they  do  not  confibute  to  gpneraV 
average.  The  only  admittod  exception  is  in  case  of  rauMW*  f^ 
and,  perhaps,  by  parity  of  reasonings  of  recapture*"  Jt 
the  doctrine  were  otherwise,  it  would  9|pt  ^ply'^  tha 
present  case ;  for  the  wages  to  con^riluito  nwst  be  Ooae^ 
which  are  saved  by  the  expenses  incurred;  and  not 
the  wages  aiccruipg  under  another  contract.  Kere.thci 
very  subject  matter  forJC9ntribiitiQn  was  totally  lo^t» 

It  has  been  argued,  on  the  4|her  side,  that  a  capture  oC 
a  neutral  by  a  belligereat  differs  from  capture  by  an  eon* 
my  as  to  its  effects ;  that  it  eitller  affords  prima  /acU 
evidence  of  illegal  condnet  in  the  neutral,  whicti  subjectaT 
bim  to  coodenmation,  and  such  conduct  ought  not  to  af- 
fect seamen,  who  are  uMmcent  partiea  *^  or  awch  capture  ia  ^ 

»  JhbaU,  P.  UL  ck.  8.{  14.— £1.  P.  IF.  c*.  3,  )f.    7%$  fHt$ii$, 
4  Rob.  143.— 1  Emvr.  642.-^1  FMn^Cmnm.  7i2,  701.      ^ 
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^Mlgfilly  and*  tke  dWMrs  we  entitled  to  dtmaget  equirtr  ^ 

Iwt  t»:  tin  trtiifikt    It  ongbtiie  «  mflkieiit  «^p»r  to  iMi     t  * 

Aargonieiiti  tkat  no  tveh  ^^wtinctfoD,  as^  legaiftectfi,  has  ^ 
m  yet  been  reei^nised  ;<  and  80  far  as  authoritiea  proceed^  ' 
Ibey  imHnnimhinliilj|p^ilj  to  neutral^  aa  well  aa  eneoiya   ^^ 

Vteaptvrea ;  and  farther,  that  if  the  vojage  ht  not  perform-   ^p 
tif  and  freight  be  not  in  fact  allowed,  by  way  of  damages, 
1M^  rettitiition,  which  may  arise  withoat^any  default  of 
the  owner,  he  woald  be  compelled  to  ||^  wages,  where 

^  the  general  hnr  bad,  as  a  case  of  the  vis  majors  exempted 

The  <;»se  dso  of  FMBiit^hcmi  vs.  Prinee^^  has  been 
pressed  npon  the  Court,  as  a  direct  authority  to  prove^     JL 

ff  that  the  payment  of  wages  does  not  depend  upon  the  earn-  ^ 
ittg  of  freight,  if  (he  ship,  or  My  of  her  materials  eqnal^rflp 
to  the  wi^es,  remain  after  the  voyage.  ThM  cAe  is  very 
imperfectly  reported.  I  hare,  howerer,  eSamine^  the 
er^falal  record,  and  from  a  memorandamr^pn  it,  ffind^the 
fMI  wages  for  the  homeward  voyasM  ^re  allowed,  al- 
thoagh  the  carg^was  totally  lost  by  shipwreck,  ;»4d  '^the 

W  slip  herself  wasV  much  injured,  that  the  matfrials  Md 
Ibr  litdn  more  than  the  wages.  No  reasons  are  %)ven  1^ 
thia^cisMni,  aalt»  perhaps,  it  may  ha^  turned,  as  the  de- 
fnaonrs  counsel  hare  suggested.  Upon  the  ground,  that 
aaider  the  circumstances,  the  seamen  were  entitled  to  a 
asihrage  equal  to  their  wages."  ^f,  however,  it  be  inmpa- 
Uo  of  this  explanation,  as  nSnfess,  from  the  examination  of 
ibe  record,  I  think  it  i]#he  *  mos^hat  can  be  said  is,  that 
if  la  a  single  case  standine  alone  against  the  current  of  au- 

Jbority-  X 

^  ^     DiKraqftiUDktridCmfinmmi. 

8^flrUg0  for  tM  Hbellsntf . 
JVasastfandj 
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capton.  It  it  not  absard,  to  call  that  an  equal  division, 
hy  which  the  Vniitd  Staiea  take  Brat  one  half  a»  dutiea, 
and  then  one  half  of  the  residue  ?  There  are  many  other 
consideratiens,  which  support  this  view  of  the  law*  1. 
The  goods,  when  captured,  belong  until  condemnation  to 
the  United  States^  who  cannot  secure  or  pay  duties  to 
themselves.  2.  The  effect  of  such  a  requisition  would 
be,  that  capton,  ustead  of  bringing  in,  would  destroj 
everj  prize,  by  which  means  the  calamities  of  war  would 
be  increased,,  and  the  UniUd  StcUea  would  be  deprived 
of  theiv  moiety*  3.  It  was  not  intended  to  add  to  the  reve- 
nue by  the.  proceeds  of  prizes,  but,  on  the  contrary,  the 
moiety  accruii^  to  the  United  States  is  appropriated  to 
form  a  fund  for  the  encouragement  of  merit  and  relief  of 
disabled  seamen..'  4.  B^  this  means  privateers  would 
be  encouraged  at  the  expense  of  the  navy^  which  could 
not  be  the  intention  of  Congress.  In  remitting  the  double 
duties  to  privateers,  the  intention  probably  was  to  prefer 
them  to  merchant  vessels ;  but  the  navy  would  be  favoured 
more  than  either. 

If,  however,  goods  captured  by  public  ships  are,  not- 
withstanding these  reasons,  held  to  be  subject  to  duties,  it  is 
aubmilted  with  confidence^  that,  duties  are  to  be  chaiged 
upon  the  moiety  only. 

Blake^  District  Attorney,  for  the  United  States*  My 
official  duty  compeU  me,  in  this  case,  to  a  course  en< 
tirely  different  from  that,  which  my  feelings  would  sug- 
gest. I  should  rejoice,  if  the  laws  were  such,  as  to  ex- 
empt from  duties  prizes  made  by  the  navy.  But  I  am  ap- 
prehensive, that  it  is  otherwise*  and  that  the  legislature 
only  can  afford  relief.  The  misfortune  seems  to  be,  that 
the  revenue  laws  are  calculated  for  a  state  of  peace,  and 

^5  U.S. L.  lie. 
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caaoof,  without  amaodment,  be  made  to  auit  with  the  eni- 
geDcies  of  war. 

The  act,  by  which  duties  are  imposedy  has^  not  been  ad- 
verted to  by  the  counsel  for  4he  appellant.  He  has  con- 
fined hb  remarks  to  the  act  regulating  the  collection  of 
duties.  By  the  first  act,*  all  goods  imported  Into  the 
United  States  are  made  subject  to  duties,  unless  special- 
ly excepted.  It  is  true,  that  all  the  regulations  for  -en- 
foFciog  the  payment  of  duties  appear  lo  relate  lo  commoB 
^d  .ordinary  importations  only,  and  to  be  inapplicable  to 
public  ships.  The  reason  is  obvious.  It  was  not  an- 
ticipated, that  goods  would  ever  be  imported  in  a  public 
armed  ship.  But  the  late  acts  of  Congress  shew,  that 
prize  goods  are  not  supposed  to  be  excepted  from  the  reve- 
jnie  laws.  By  a  statute  recently  passed,  the  double 
duties  on  prise  goods  were  remitted,  and  in  the  law  coar 
cerning  letters  of  marque,  &c.  *  owners  and  commanders  of 
privateers  are  made  subject  to  the  same  penalties  and  for* 
feitures  for  a  violation  of  the  rerenue  laws,  as  attach  to 
merchant  vessels  in  the  like  cases. 

No  real  difficulty  exists,  as  to  the  manner  of  entering 
the  goods  and  securmg  the  duties.  All  this  may  be  done 
by  the  prixe  master.  It  is  admitted,  that  such  a  regula- 
tion, as  that  the  captain  shall  be  subject  to  a  penalty^  if 
he  does  not  make  report,  cannot,  without  absurdity,  bje  ex- 
ftaoded  to  public  ships.  But  it  does  not,  by  any  means, 
follow,  that  because  some  parts  of  the  law  are  necessarily 
confined  to  merchant  vesaels,  all  its  othejr  parts  are  to  be 
construed  with  the  same  restriction^ 

The  transshipment  of  the  goods  from  the  prize  to  the 
frigate  was  an.  irregularity,  to  be  excused  only  by  the  ne- 
cessity of  the  case.  No  exemption  can  be  claimed  on 
this  ground,  but  the  cause  must  stand  upon  the  same  foot* 

«  1  U.8.li.UB.  M}  IT.  9. L. 838,  sed.  13. 
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iog,  »  if  Iht  goods  had  orrived  <«  boifd  of  tht 
HarOj  in  the  Gostod j  of  a  prize  nntter» 

STORY^  J.  The  aiojule  quoatioa  ia>  wfaetfaar  fwiM 
goods  imported  into  the  UniUd  SMes  by  a  'Mtfoaal  ship» 
under  the  commissioo  and  avthoritj  of  the  United  Skitmt 
are  liable  to  the  pajment  of  doCies  f 

It  is  very  eorrectly  argoed^  that  no  duties  are  payaUa 
ott^geods  imported  hito  the  Untied  SiaitM^  oidees  express* 
ly  proTided  for  by  slatvto.  By  the  aet  of  the  Itth  of 
August,  1790^  ch«  395^  certahi  duties  are  laid  upoo  sN 
merchandiee  not  therein  etcoeptud,  wbieh  ahd  h%  taim^l 
Into  the  UniM  SHaies  from  may  foreign  port  or  |4ace  i  and 
by  the  act  of  Ae  Ist  of  July,  ISIS,  eh.  US,  ^  one  huiidrt4 
per  cenlwn  is  added  to  the  tfaea  pennaoent  dutiee.  It 
is  very  clear,  that  goods  belOAging  to  the  Vntief  Slsler, 
and  imported  on  their  own  aocoont,  in  their  own  shipsi  arn 
not  within  the  pnrviei^  of  either  of  these  statutes.  Ittde«* 
pendent  of  the  general  doctrinei  that  the  sovereign  is  ufll 
restrained  by  a  statute,  mdess  namMi  ui  it,  it  ii  hnpossiMH 
to  contend,  that  either  these  acts,  or  the  acts  made  fo  en- 
force the  coUection  of  duties,*  can  in  edttuuon  sense  ap* 
ply  to  the  United  Stotes.  It  would  he  absurd  to  aopposn^ 
that  the  United  tSMts  should  pay  duties  to  lliennelvee  \ 
much  more  that  they  should  give  bnnd  to  thtonaehM  fbr 
dtrties,  or  for  drawback,  or  should  iucnr  the  fisrfeitnre  of 
their  own  goods  by  landmg  them  without  a-  perorft. 

By  the  general  law  of  prhee,  aH  captures,  made  by  the 
public  armed  ships  of  a  nation,  belong  to  flie  80¥oreign» 
By  the  prise  hw  of  the  Unihd  Stnfcs,  after  tondemmh 
tion  as  prise,  a  moiety  of  the  proceeds  is   diatribnted 

•  IU.8.L.  i«8.  Ml  r.  s.  i>.  aM^ 
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I  Ifatt  oAotra  Md  etew,  if-  ihm  qaptetd  tmmI  Im  cf 
iiferioar  farce,  «id  the  trhtfe  if  ef  aqual  er  ssperioer  fcrcei 
l»  4bt  ccptariag  skip**  Still,  however,  the  whole  proper 
tf.  m  proeeeded  agaiwt  ie  heUf  of  the  UnUa  SUkB^ 
•0(1  wo  title  Yeett  m  the  oeptor%  except  to  a  dkrtribuHvw 
ihiiw  of  the  process  after  eoDdemeatieo.  Until  aaeh 
ImI  adjwdicatioD,  the  captort  faare  ao  interest,  which  the 
cowvt  eaw  properlj  notice  for  aej  porpoee  whatsoever. 
Thw  ewnJettaation  is,  in  term,  a  condemnatlea  to  the 
CMletf  SMss/  bet  it  enares  for  the  beneit  of  the  cap- 
tors, and  is  distributed  acoording  to  the  provisions  of 
law^  it  foitews  from  these  consideratioDs,  that  prise 
goade,  hwperled  into  the  Vnikd  titmies  m  poMic  shipv, 
wKerlbe  anitiority  of  the  Untied  Slofes,  are  to  be  deem- 
ed ill  hnpoftation  hy  the  CZwifed  Staler,  and  not  by  the 
captmrs.  Howe  of  the  rales,  therefore,  that  appljr  to  the 
otdinaiy'  hnpertetwus  ef  ttorchants,  coeid  govern  in  such 
neaae»; 

if  the  present  oase,  therefore,  stood  open  Ae  generri 
pthielpiss  ef  law,  1  should  have  no  diflcnttj  in  acceding 
to  the  wguinent  of  the  appellant,  that  these  prise  goods 
were  wet  liable  to  the  paynent  of  deties. 

But  it  eeenia  to  wie,  that  the  present  case  is  directly 
within  the  porview  ef  a  statate,  which  was  not  adverted  to 
by^tim  sennssi  ten  either  side  at  the  argument.  I  allude 
laihepllaenct  of  the  Seth  of  Jtine,  1S18,  ch.  10r.»  That 
ect  (eect*  14)  itfler  exemptng  atl  prise  goods  captured 
freni  the  eewssy  hy  private  armed  vessels,  or  by  tk$  eee- 
asfo  of  liwr  wnd  rseewwe  of  the  UnUed  SMts,  from  tlie 
iipeiwtieii  9d  the  nofr*impoitation  acts,  decktes,  that  sll 
sMh  goods,  when  hafporled  into  the  UniUd  8lr«fet,  ehsH 
^y  the  same  duties,  to  be  secured  and  collected  in  the 

•  23  F06. 1800,  fJ^  33.— 5  IT,  5.  lu  1Q8. 
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nme  maner,  and  under  the  lame  regulationa,  aa  the  like 
gooda,  if  imported  in  vetaela  of  the  Untied  StateSf  firoin 
anj  foreign  port  or  place,  in  the  ordinary  courae  of  trade, 
are  or  may  at  the  time  be  liable  to  pay.  However  incon- 
gruous, and  I  had  almost  said  impracticable,  it  may  be,  to 
transfer  the  ordinary  regulations  of  the  revenue  to  prise 
•anses,  the  intention  of  the  legislatore  to  auike  prisd 
goods^  imported  in  public  ships,  liable  to  duties,  is  suffi* 
^iently  apparent  in  this  language.  I  pretend  not  ta  aeivo, 
though  I  can  readily  foresee,  the  great  difficulties,  pre* 
aented  by  this  novel  provision. 

Admitting  that  duties  are  payable  on  such  prise  goods ; 
by  whom  are  they  to  be  secured,  and  in  what  manner,  and 
under  what  regniations  ?  These  questions  are  sufficiently 
embarrassing,  but  connected  with  another,  vis*  whether 
the  whole  goods  are  to  pay  duties,  or  the  moiety  belong* 
ing  to  the  UnUed  States  is  to  be  enmpted,  they  isi- 
Tolve  the  mind  in  singular  perplexity.  If  the  payment 
of  duties  had  been  confined  to  that  portion  of  such  prize 
goods,  which  vests  in  the  officers  and  crew^  it  night  be 
possible  to  construe  the  act,  as  authorizing  the  security  of 
the  duties  by  them.  But  as  to  the  portion  belonging  to 
the  United  States^  it  is  difficult,  as  I  have  already  stated, 
to  conceive  how  the  United  States  can  either  f^  .or  se- 
cure the  duties  to  themselves.  It  is  farther  to  be  cooaM* 
ered,  that  this  portion  is  pledged  by  the  United  Statu^ 
as  a  fund  for  the  payment  of  pensions  to  the  n»vy»  mi 
that  a  construction,  which  would  render  it  liable  to  the  de? 
duction  of  duties,  would  greatly  diminish  the  awouiit  dor 
voted  to  this  most  meriloriotts  purpose.  I  dai»^  thiok» 
therefore,  such  a  cofratmction  ought  lightly  to  be  admitted* 

My  opinion  accordingly  is^  though  I  confess  it  is  not  onr 
attended  with  difficulties,  that  duties  are,  in  no  event,  to 
be  deducted  from  the  moiety  belonging  to  the  United 
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StaieSf  but  the  same  is  wholly  to  accrue  to  the  oavj 
food,  aqd  that  the  other  moietj»  belonging  to  the  officers 
and  crew,  is  subject  to  duties. 

I  shall  direct  the  decree  of  the  District  Court  to  be 
coofonned  to  this  opinion." 

[^  **  If  goodb  are  taken  as  lawful  prise  apon  the  sea,  aod  imported 
or  broaght  into  an  English  port,  these  prise  goods  shall  pay  costoms 
inward ;  and  accordingiy  it  bath  been  resolYM."  Hale  on  the  cut* 
m»^Iknrg.  Lmo  2Vaoto,  214— ibid.  234.1 


*     Taa  Jait8aLur»  CaTaai  GLAUfaar. 

The  Admiralty  Courts  of  the  Umttd  SiaUs  will  entortaio  juritdictioD  in  rem,  Ut 
eoforce  a  bottomry  bond  ciecoted  in  a  foreign  coontiy,  between  nl^ects  of  a 
•)rc%D  eoanfiry,  when  tfa*  ihlp  if  within  the  territory  of  the  UnUedStaUs, 

ill  what  csMi  mU»  wUf  be  maintahMd  between  fbreipiers  in  our  eonrts,  aod  in  whtt 
eases  they  will  be  remitted  ta  their  domestic  forom. 

The  jorifldiction  of  the  Admiralty  depends,  not  on  the  character  of  the,  parties,  bat 
m  the  suHtil  matter,  whether  maiitiae  or  not 

aa  attasted  eofy  of  a  bottomry  bond,  decntcd  m  a  distant  foreign  country,  beiqg 
piodaoed  by  the  libellant,  a  oootiouaooe  was  aUowed»  ander  the  drcomstaooes,  t» 
enable  him  to  procure  the  erigina]. 

1  HIS  was  a  libel  against  the  polacre  JtruMlrnn^  a  Ore^ 
ship,  0wned  in  part  and  commanded  bj  the  claimant." — 
The  libellant,  Hugon  Ooiiltcrter,  alleged,  that  on  the  30th 
day  of  May,  1812,  he  lent  nine  thousand  nine  hundred 
aod  fifty  three  dollars  to  the  claimant,  for  the  Tictoalling^ 
loading,  and  repairing  of  said  ship,  then  lying  in  Smyrna^ 
for  whieh  sum  CatarOf  by  his  writing  obligatory  of  the 
aaose  date,  a  eopy  of  which  was  produced,  hypothecated 
le  bins  her  hull,  tacUe,  cargo  and  freight.  The  preminm» 
was  te  be  tirenty  per  cent,  if  a  aale  should  be  effected  in 

\  Sin  ihe  t^e  if  Kleine  rs.  Cofora,  tmU  page  61. 
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Malta  or  Sicily^  thirty  per  cent,  if  in  Majorcat  MimoteOf 
or  other  port  of  Spaing  and  forty  percent*  If  in  iA$bkm; 
the  principal  and  interest  to  be  paid,  on  the  lafe  return  of 
said  ▼essel  to  Smyrna^  or  after  the  sale  of  her  cargo  ^at 
any  other  place.  The  libel  then  arerred,  that  the  sMp  hmi 
not  returned  to  Smyrnay  but  had  proceeded  to  New  Torfcf 
where  her  cargo  was  sold,  and  afterwards  arrived  at  Bob* 
ton^  where  she  then  was.  The  parties  were  botji  snbjecta 
of  the  Sublime  Ottoman  Porte,  and  the  instrument  of  by- 
pothecation  was  executed  within  the  dominions  of  their 
sovereign. 

The  claimant  appeared  under  protest,  denying  the  juris- 
diction  of  the  Court,  and  setting  forth  the  alienage  of  fhe 
parties. 

Hubbardf  for  the  libellant.  The  jurisdiction  of  the  ad- 
miralty extends  to  all  cases  of  bottomry,  and  it  is  no  ob- 
jection to  that  jurisdiction,  that  the  contract  was  made 
in  a  foreign  country,  and  between  foreigners.* 

Blak$9  District  Attorney,  for  the  claimants.  It  is  not 
denied  that  this  Court  possesses,  as  a  court  of  admiralty, 
all  the  jurisdiction,  which  belongs  to  the  admiralty  conrta 
in  England,  and  if  in  that  country  jurisdiction  would  be 
sustained  in  a  case  like  the  present,  I  shall  not  be  dispos- 
'  ed  to  contest  it  here.  But  it  is  believed,  that  on  examfna- 
tion  it  will  be  found,  that  in  cases  between  foreigners,  the 
jurisdiction  of  those  courts  is  never  exercised,  either  as  to 
the  person  or  thing,  except  in  the  single  case  of  salvage  ; 

<  BUTf  Ji.  Prut,  pmri  L  25.— Bm^i  Rep.  2K^.^2CrQmtK  R-  264. 

The  GraHtudine, — Emer,  on  Mar  JUoans,  187.— 2  finer,  on  /ni .  393.— 
2  Ftfui.  850,  886.— fMeniff,  L,  6,  TU.  1.  n.  fiO.— 2  IXmial,  674.-* 
Bvnk.  deforo  Leg.  cap.  4.— Cosor.  Dtte.  43.  t«d.  53,  Diic.  1^9,  Hd.  62^ 
'*li]rpetheea  seqaitnr  rem  liTpcKbeeataiQ  taaqaam  lepra  lefiroHm." 
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•B  eseeptioD,  wkich  k  founded  exeivrively  opm  rewoM 
ofpoiicj.' 

The  admiralty  jvrifldictioD  m  emifined  io  casei^  the  eba- 
rteter  and  circumataiicea  of  which  are  iucb,  at  to  mabt 
then  propertj  the  tabjeefa  of  that  juriidictiooi  and  to  atf- 
fltit  of  ita  being  exercised  withont  nconTenience.*  The 
OMiti  of  one  countrj  never  fake  cognizance  of  eontrofoi^ 
eiea  between  the  tnbjecta  of  another,  nnlesa  they  concern 
luifla  lying  within  the  country,  to  which  the  eonvt  belongn 

In  casea  of  bottomry,  indeed,  if  it  appear  from  the  hi- 
atrunteiit  itself,  that  the  royage  is  to  be  terninated,  and  Am 
mmej  paid,  in  a  foreign  country,  where  the  contract  h 
nought  to  be  enforced,  the  parties  may  then  he  considered 
as  submitting,  by  the  contract  itself,  to  the  jurisdiction  of 
die  foreign  court  But  the  instrument,  upon  which  this 
Kbel  ia  founded,  does  not  contemplate  a  Toyage  to  the 
Untied  Staies.  The  voyage  is  described  as  to  the  Weti 
generally,  and  different  rates  of  premium  are  pro?ided  with 
a  view  to  the  ship's  discharging,  in  several  different  placea^ 
Ae  most  distant  of  which  is  lAsban.  It  was  mtended  th 
and  the  voyage  in  Smffrna* 

There  is  no  analogy  between  this  case^  and  those  of  sal- 
vage or  rescue.  Bottomry  is  a  contract  entirely  municipal 
and  to  be  governed  by  the  laws  of  the  country,  where  k 
is  made.  The  courts  of  that  country  only  can  determine 
the  principles,  upon  which  the  rights  of  the  parties  are  to 
depend ;  the  process  to  be  used,  and  the  disasters,  which 
shall  excuse  from  payment.  No  case  can  he  found  in  J5f^ 
glandf  or  our  own  country,  where  jurisdiction  has  been, 
sustained  between  foreigners  on  a  bottomry  bond,  unlOM 
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hyj(bp  aiMent  of  .pivtieiy  or  when  tho  v^pg^  wm  UiArejto 
terminate. 

.  But  eyeo  admittiog  that  the  comitj  prtTailiiig  amoiig  the 
natipnt,  which  compose  the  Eoropeao  coQimoowealtl^ 
woii|4  induce  them  to  exercise  such  jurisdiction^  in  re^peict 
to  0ne  anothert  still  this  reason  will  not  extend  to  the  Otr 
Ifl^an  empire.  The  Jermakm  is  the  first  Greek  ship  th^^ 
iias  visited  our  shores.  To  compel  a  sale  of  her  would  be 
xeceived  as  a  declaration  of  war*  It  would  be  highly  iur 
politic  to  inte^rfere  in  a  case  •  like  the  presentj  where  the 
ahip  is  of  considerable  value,  and  the  owner  a  man  of  some 
note  and  consequence  among  his  countrymen  ;  more  esp^ 
wily,  as  he  has  been  long  struggling  to  extricate  .his  ship, 
and  to  carry  her  to  the  very  door  of  this  libeliapl.  The 
•ame.  strict  rules  of  law  are  not  to  be  applied  to  the  sub- 
jects of  the  Ottoman  empire,  as  to  those  of  othei;  pations/ 
and  it  is  confidently  hoped,  that  the  circumstances  of  this 
case  are  such,  as  will  induce  the  Court,  if  there.be  the 
smallest  doubt  of  its  jurisdictioq,  to  send  the  parties  tp  the 
tribunals  of  their  own  country. 

..  Pfescotty  in  reply.  In  cases  of  this  nature,  the  .Court  is 
gpverned  by  the  rules  of  the  civil  law,  which  are  uoiversal 
in  their  application.  No  principles  are  more  generally 
known  and  received,  than  those  which  relate  to  the  con- 
,tract  of  bottomry.  Commercial  usage  has  made  it  cogni- 
sable  every  where.  The  remedy  may,  it  is  true,  be  per- 
aoqal,  but  in  this  case  the  thing  pledged  is  the  object  of 
the  suit.  It  resembles  a  real  action,  in  which  the  tenant  in 
possession  b  sued,  but  it  is  the  land  only,  that  is  sought  to 
be  recovered. 

No  good  reason  can  be  given,  why  the  Court  should  de- 
cline to  interfere.    Is  there  any  thing  in  the  nature  of  the 
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contract?  It  is  a  maritime  contract*  irhich  maj  be  execat- 
•d  every  where ;  upon  which  a  court  sitting  in  Amerieay  in 
tSnglandf  or  in  jFVonce*  is  competent  to  decide.  It  is  a 
stronger  case  than  that  of  two  foreigners  making  a  contract 
to  be  executed  here,  which  it  is  admitted  might  be  enforc- 
ed in  our  own  courts.  The  ship  is  pledged  for  the  pay"* 
ment  of  the  money,  whenever  the  voyage  ends,  or  is  de- 
viated firom.  If  a  person,  whose  credit  is  pledged,  majf* 
be  followed,  shall  not  the  creditor  be  permitted  to  folloir 
fhe  thing  pledged  ?  The  money  is  due,  either  because  thi 
voyage  is  teiinihated,  or  because  there  has  been  a  devia- 
tion. 

[STORYy  J.  Tn  this  preliminary  Inquiry,  it  must  be 
presumed  that  the  voyage  has  been  completed,  and  the 
Ikioney  become  due.] 

'  Blake  contended,  that  this  being  a  fact,  which  entered 
Into  the  question  of  jurisdiction,  it  could  not  be  taken  for 
granted,  but  must  be  inquifed  into  by  the  Court. 

[STORY;  J.  On  a  question  of  jurisdiction,  the  Court 
will  not  inquire  into  the  completion  or  non-completion  of 
the  voyage ;  that  question  belongs  to  the  merits,  and  will 
be  settled  on  a  hearing,*  if  the  Court  should  decide,  that  it 
has  a  right  to  hear.] 

STORTf  T.'  Tt  is  not  necessary,  to  this  stage  of  ih6 
cause,  to  inquire  into  the  exactness  or  regularity  of  the 
allegations  of  the-  parties.  A  preliminary  question,  as  to 
the  right  of  this  Court  to  adjudicate  upon  the  merits  of 
the  case,  has  been  brought  forward  upon  a  protest  to  its  ju- 
risdiction, and  after  an  ample  discussion,  remains  now  to 
be  decided. 


ITimM  SkU€9.  m  tk»e%^cm  at  thmr Mtborityow  cusat 
•f  tdtBfrakj  sad  maHlitte  jumtf ctios,  tew  eopimOT  of 

iMritMie  sotH  m  fW»  babNwa  l|migiier%  fihote  penaft* 
oast  daoiicil  it  in  a  f(M<e^B  CMNilrjrf  vkao  liw  spfMific  |Ibo- 
pertj  w  irithin  oor  temlcry.  I  ttate  thb  m  tkt  gweni 
4|aestioD»  aldiMgh  m  the  acts  4if  Canrt  tka  paitiw  iutva-ib^ 
I«fid  fiM^toy  wkieb,  if  provedt  night  parkaps  Mwewhtl  b«»^ 
row  the  diaoassioa.  But  it  is  fit,  tliat  the  gaoarti  priaoipi^ . 
that  goveraa  this  elan  of  caaai,  ahaoU  ba  axtraatad  froai 
tbeaanbafnuiaiBaBf  of  mfamla  circaaiilaaoaat  aodaxaniaad 
ID  its  mora  extended  applicatbn* 

Whatever  may  be  the  case  as  to  other  markisse  coatraclii 
impacting  whieh  1  affirm  or  deaj  aoChing,  it  asMot  ha 
danbtad,  that  tba  oMitract  of  bottoawj  is  oae,  orer  aAkii 
the  admiralty  exercises  an  undisputed  JQfisdU:tioa«  It  ia 
indeed,  the  only  tribunal  capable  of  enfarciog  a  specific 
performance  m  rsai  by  safauag  into  its  cuslody  the  iwy  aal^; 
jact  of  hypothecation.  To  its  gaardian  cara^  I  anjr  mMki^ 
out  rashness  aflirm,  the  whale , commercial  wiyld  leak  fca 
security  and  redress,  and  without  its  summary  inlaileiaaca^ 
maritime  loans  would,  in  ail  probability,  became  abiolateu 
A  jurisdiction  soaacieat  and  beneficial,  which  eKeraisaa- 
its  poweN  according  to  the  bw  of  nations,  aad  tbatoe  ndea 
and  maxims  of  eiTil  right,  which  fliay  ba  ssid  to  form  ^Om 
basis  of  the  institutions  of  all  Barape,  aiq^ht  not  ta  be  ra» 
strained  within  narrow  bounds,  unless  authority  ar  publie 
policy  distiaotijr  raqaiMS  it.  .  r* 

It  is  argued,  that  the  courts  of  a  country  cannot^  caasiai* 
tently  with  the  law  of  nationsj  take  cognisance  of  any  coii« 
trdrersy  between  foreigoass,  who  ase  ao|  doauoilad  withia 
its  territory ;  and  Vaitel  *  is  cited  iu  support  of  the  posi- 
tion.   It  is  true,  that  Vatiel  contends  that  personal  contTo- 
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•M.to bedeitraiNied  hy.  tho  Judgt  of  the  phce» 
;  JhM  bit  MitM  abods,  or  w har#  he  ii» 
whnamy^mMBQimtiultf  ukm^  But  tUt  rale  »  to  fat 
bdog  aritenaly  aekaevledgedt  tbat  aiaiiy  nadona 
I  IwiidieliaD  over  Ibe  propertj  and  pertoaB  ef  fop* 
tfaaaiaolly  io  their  territery,  net  onlj  b  fa* 
» eC  .ciliaaiWrhat  alpo  ef  ether  fbreigiiera.''  The  nde 
I'iedfed  eaciuabelj  drawn  froip  the  civil  lav. 
:-B«t^  however  Iba  eaae.aiajr  be»  at  to  remitting  the  de« 
faadant  le  bia  dooMetk  bmn  in  peraoaal  cantrovaniai)  it 
ia  very  clearly  aettled,  that  in  proceedingB  in  remf  or  the 
real  ectioBi  ef  civil  hMr»  Ae  proper  forem  is  the  tocua  r«f 
indaed,  it  eeeoit  to  have  been  a  quettioo  nmmg 
whether  the  actieo  wi  rmm  could  be  brought  bo" 
fare  any  other  tribnnal.* 

Wiib  raference,  therefore,  to  what  may  be  deemed  the 
pidJic  law  ef  Sutopet  a  proceeding  in  rmn  may  well  be 
waiateinad  in  enr  cowrta,  where  the  property  oTa  foreigner 
in  within  oor  jnriadiction*  Nor  am  I  able  to  perceive  bow 
the  eseraiie  of  snch  judicial  authority  cktbea  with  any 
prJBciplae  ef  pvblic  policy*  The  refosal  might  indeed 
weU  be.  deemed  a  diaragard  of  national  comity,  in  as  much 
aalt  wowld  be  withholding  from  a  party  the  only  effectual 
mannaef  nbtakung  his  night*  And,  accordingly,  it  has  been 
bald,  4bal  il  is  a  good  canae  of  reprisal  for  a  sovereign  not 
to  ceivpel  bia  eonrts  to  execute  the  sentence  of  a  foreign 
court,  where  the  perami  or  gooda  aanlenced  are  within  bia 
jnasdiction** 

Y  ^Imlitf  Comm.  hut,  de  JcHanUnUn  lib.  4«  tU.  C,  p.  777,  t.  8,  9. 
-•JM.  Mk  a,  Ift.  t,  t  40^/^  CbrrtfM  ft.  Jh  Ctkmm^,  4  Fn.Jr. 
9n. 

•  FUm^  Comm.  hut.  Ub.i.  tiL^de  JctwBibut^p.711.^2Hub,  lib. 
a,  tU.  t,  }  SO,  p.  7S8.— ^tfJMC.  ad  Pandect,  Ub.  6,  tU.  1,  ( 36.— BynJb. 
defaro  Leg.  eh.  A.-^Catar.  Disc.  43,  {  S3.^Id.  Disc.  179» }  08.— 2  Emer. 
Hm  mnfratf  a  Is  ffoiM,' ea.«,  }SP,  p.  A2^  { 4^ 

•  2  Bro.  Jdtt^  120. 
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It  m  arguBdt  that  th(i  weram  (if  meh*  a«tlMM%  wovM 
be  bigUjr  iocmvMieot,  iawnmeh^M  thit  oonlraot^  *  Hte 
Muijr  eCher  maritiiiie  conlrtoHi,  h  dfHforefldy  re|^dil«tf  In 
iKflferent  Gountriet,  asd  UMnefbra  the  oonttriictkMir  of  fbe 
contract,  as  well  as  the  remedj  on  it,  erigbt  in  many  cMee 
eaaentialiy  diftr.  And  it  k  vrgod,  that  tm  tbte  grodDd 
coiirtB  of  law  uniformly  refaee  to  inteifsre,  in  reapeef  to 
the  cootracta  of  foreignera  made  wMli  tbeir  own  fleameirffltf 
marine  servicet.  I  am  not  aware,  that  the  inconi^eaieiMtf 
»  ao  great  as  haa  tieen  represented.  It  is  a  general  roie^ 
tkat  foreign  contracts  are  to  be  conatrned  accordtag  to  thtf 
law  of  the  place  where  thej  are  made,  or  to  be  executed.' 
And  I  do  not  perceive  the  hardship  of  compeliirig  a  pafty^ 
to  perform  his  engagements  according  to  the  conifttictNnr, 
which  the  courts  of  his  own  coontrj  would  put  open  them. 
In  respect  to  maritime  contracts,  there  i.s  still  less  reason -l# 
decline  the  jurisdiction,  for  in  almost  all  civilised  countries, 
these  are  in  general  substantially  governed  by  the  same 
rules.  Almost  all  Europe  have  derived  theur  maritime' 
codes  from  the  Mediterranean  $  and  even  in  this  country  we 
take  a  pride  in  conforming  our  decisions  to  the  rules  Of  the 
venerable  ConsoUUo  del  Mare. 

As  to  the  case  aUaded  to,  of  the  contraets  of  sehmen  fbr 
wages,  I  am  not  aware  that  any  authority  countenances  the 
position,  in  the  extent  in  which  it  is  laid  down.  Where  tb^ 
voyage  has  not  terminated,  or  the  seamen  have  bound  them* 
selves  to  abide  by  the  decisions  of  the  tribunals  of  their 
own  country,  foreign  coorls  have  declined  any  irtteiference, 
and  remitted  the  parties  to  their  own  tribunals  for  redress. 
But  where  the  contract  has  been  dissolved  by  the  regular 
termination  of  the  voyage,  or  by  the  wrongful  aat  of  the 
other  party,  the  cases  are  not  unfrequent,  in  which  foreign 
courts  have  sustained  the  claim  for  mariners'  wages.**   And 

!•  Limland  rs.  SUpkem,  3  Etp.  R.  2e».^atUe  ▼!•  Hmgktm»h4 
Esp.  R.  75.~«.  C.  2  Eoit.  R.  146.— fif^anl  vs.  Roberts,  3  i^  R.  71. 
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uMbiMigh  thtdMtriM  in  CFimot  n.  M^fir,^*  and  tiie  intiiaa- 
tpMsintle  TwaFrimdB^Mk  th# other  vaj,  it  does  not 
mtm  to  IM  that  4boj  outweigh  the  authoiitiea  on  the  other 
aide,  eMQ*«ii|ipoaiog  (whioh  ia  not  admitted)  that  tbej  are 
latfte  ba  reModied. 

.  ,il  jo  adoMttod,  that  aidtf  Car  aaivage  liave  been  eotertaio- 
•d  beliroeo  fiireigBerain  the  adfoifaUj,  and  it  ia  urged  that 
these  fono  eKoeplioBa  to  the  general  rale,  as  cases  standing 
Wfum'i  the  juB  cfsnfuim,  or  upheld  by  the  consent  of  the 
peaties«  Jndepeodeot,  hovever,  of  the  principle,  that  con- 
aont  oan  never  give  ajuiiadiotioo  to  a  court,  which  it  oan- 
BUt  othepariao  sustain,  IhodeeisiDBa  on  this  sabject  evident* 
If  proceed  upon,  the  ground,  that  the  court  has  a  compo* 
tmft  capacitj,  and  leave  the  policy  of  its  exercise  to  be 
jodgisdiof  by  the  circumstaoces  of  the  particular  case*^' 
And  although  Sir  W.  Scott  intimated,  in  the  Two 
FHmdSf  that  if  there  was  the  slighter  dishuslination  of  the 
parlies  to  submst  to  the  jurisdictioo,  he  should  not  incline 
toi^tocforo;  yet  be  evidently  refers  to  cases,  where  all 
flio  foreign  parties  decline  the  jurisdiction  (as  might  happen 
in  oaaas  like-  that  before  him,)  and  not  to  cases,  where  Iho 
jurisdiction  was  sought  by  one  of  them.  And  the  whole 
cwreni  of  .hia^reasonwg  strongly  leans  in  favour  of  the  po> 
licjr  of  sustaiaiog  the  general  juriadiction  of  the  admiralty 
over  forelgnera, 

In.the.aaaie  case,  it  was  asserted  by  counsel  and  not  de« 
niedf  thut  Ibo  admiralty  fre^)uently  entertained  bottomrj 
aaitalietwoen  foreigners*  And,  accordingly,  we  find  that 
in  th0  Gtatituiimf^  and  the  Jatok^  both  of  which  cases 

TXeCMiBorvna,  1  POert,  ft.  104.— 1^  F^nokiU  1  Ptttrt,  R.  197.— 
JfNWn  vt.  Asuiia.  lP4tm»  R.4l5.^Tke8L€lqf,2  P0tsrt^R.i2S. 
— ^TkeNomjft  Bee*t  Rtp.  217. 

»  B  £f.  Bl.  603.  13  1  Rob.  271. 

^  Tk4  Tmo  FriMMb,  1  lio6.271.— JlfaMfi  ys.  8hif  Biotreou,  2  Cranch, 
240. 

»  9  IM.  HO.  ^  4  Rob.  245. 
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were  conteflted  on  otlier  fMiaii  with  graet  MH^^  Ibe  €MK 
tttttained  die  juriidictioii  eiid  decreed  in  finroer  ef  llMrbo^ 
tomrj  fielders.  It  may  be  aeld  tbmt  the  i|iie»tion  ef  jnriidie* 
tion  pfttBed  without  olijeetion ;  bet  it  it  diiienit  to  eenceive^ 
that  it  could  have  escaped  the  attention  of  tlie  court  end  of 
the  bar,  if  it  bad  been  deemed  tenable*  It  hna  beenaigMd, 
that  these  were  cases  where  the  royage  ended  witiun  the 
Britirii  domlnionsy  and  therefore  are  distt^oishebk.  Bnt  I 
know  of  no  principle,  which  sostaios  this  diatinotion.  liwaa 
not  the  case  of  a  contract  oMide  with  reference  to  tiie  lawa^aad 
to  be  executed  within  the  dominions,  of  fiffM^ BrJtetn.  The 
most  that  can  be  said  is,  that  there  the  lien  firat  attached  ab> 
aolutely  upon  the  property*  In  the  latter  ease,  however,  this 
lien  grew  oat  of  a  former  Tayage,  and  waa  applied  lo  roach 
proceeds  of  freight,  which  accrued  in  a  subsequent  roymgd. 
The  ground  then  of  the  jurisdiction  cooid  not  have  been, 
4iat  the  voyage  terminated  b  Oremi  JBnMn,  but  that  the 
proceeds  were  within  the  reach  of  the  court. 

And  this  leads  me  to  the  considerutioo,  that  the  jnsiadic* 
tion  of  the  admiralty,  in  matters  et  contract,  dqienda  not 
on  the  character  of  the  parties,  but  on  the  ehamcAar  of 
the  contract,  whether  maritiate  or  not.  Whenonee  its 
jurisdiction,  therefore,  rightfully  attaclies  on  the  sulject 
matter,  it  will  exercise  it  conformahly  with  the  law  of  na* 
tions,  or  the  lex  laei  eoniraetugj  as  the  case  mey  require. 
It  win  enforce  a  foreign  maritime  judgment  between  for- 
eigoers,  where  either  tte  property  or  the  person  is  within 
its  jurisdiction.*'  Yet  the  objection  to  such  pmr endings, 
so  far  as  touches  the  remedy,  applies  as  foteiMy  here  as  in 
other  maritime  causes. 

It  has  been  urged,  that  whatever  may  be  the  propriety  of 
interfering  in  cases  arising  between  the  subjects  of  the  pow-' 
ers  of  Europe,  the  court  ought  studiously  to  abstam  where 
the  parties  are  subjects  of  the  SubKmt  Ottoman  Porte. 


WRMi  WH.  Ml 


Hit  ^ertaWf  temt  tlist  m  ffiH cwiffs  up  ioMge^M  if 
fmoM  !•  A«  •»!»)«•  t4  «f  tfie  On^aw  ewpirf,  w^ll  if 

tmf  mid  44  timf  09t  Wwv  pr^fiMisQM  of  o»m&U/  tke  aam 
tMrWMtJMM  9itb  oiirMUef."  But  kk  whiten  of  coffip 
tract  betiroeii  sueh  perfwi,  ^  b«tirf«p  tteiQ  wd  otW 
fiMigMfi,  I  •m  not  fiwairf  IM  poiirt«  faitvi^  thonglbt  tMm- 
•#{vf»  ^t  iiNrty  lo  Mst  othfTViMf  ib^  bf  ib^^eooriU  rpbw 
apylkaWo  t^  aU  Cof^imii  buiiofjui ;  ^p«ci»Wy  wb^r^  fm^ 
MbfMt  of  tb0  ompira  bM  Mb#4  for  rfiiv^M  iv«iBiit  iuH4ber9 
HwA  upon  n  lowritwe^cwtrai^t,  tbf  fttip«i4|lio4ff  pf  if bipb 
Mpm  !•  rf4«ire  t  <iu«iiiMiry  iate^rfi^reocib  wd  U>  r«ci»gpifff 
«  o^^iillilitipcf  wiUi  tbe  gaaff at  wiritjim^  icodfi  of  )&ur 


On  th0  wbofef  I  a«  of  opioiooi  thiLt  tlm  fuk  9f  4mi  eiyp 
Ii9»  m(«icij^6ii«  tfi  rem  apu^ioic  /onm  IriM^.  {oiiiM  in 
4K^  re^ff/o^  filoM,'*  nppK^f  to  tbif  cimea  tb^t  (bfi^  «  ffP 
MKd  gnMttd  agaimt  tb^  aiar^ifp  «f  tb«  jurif^ctioi^  f «}  ip 
tht  If^gsago  of  Sir  W.  9^U  on  ao94bor  oceni if>ii,v  I  wjll 
«iU»  '*I  (»  (hrthfr«  ODdfAXf  tbit  I  ibinb  tiMrf  w  trpf^ir/fi- 
ONi  for  i^  hodMia^  M  i«  tbe  only  way  of  eoferciiKg  Cbf  bf ft 
mmritf,  that  «f  ibo  Hieii  opi  tbo  pfoporty  iMfr" 

Ihiiro  tbiif  far  eMfUorofl  tb«  f  «fOiapooS(PWnilp«rbi«jpi^ ; 
andif  I  bad  felt  aiqr  diOoii^y  in  tbe  ^Mc{iiiiop»  vbicb  ji  b»  V(b 
already  stated,  I  should  hare  felt  none,  when  tbe  contract 
itself  carries  on  its  face  aettpttlaliea»  tbal  tbe  voya^pe  was 
tetermmate  in  a  foreign  conntry ;  and  therefore  that  a  suit 
In  rem  b  such  a  foreign  country  would  not  only  be  sus- 
tained (as  the  claimant's  counsel  has  admitted)  but  was  evi- 

i»  Tina.  Camm.  fcn.  4$ 4i!iumMmf. m,  iuiU^^n, 7Tt.^Miim^ 
Comm.  inPani^ft.^  {36»]».  147. 
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dentljr  within  the  contemplation  of  the  parties.  Where 
the  partieB  have,  therefore,  waived  the  benefit  of  the  ex- 
diMive  jurisdiction  of  their  own  tribunals,  the  whol/s  rea- 
soning, upon  which  they  should  be  remitted  to  such  forum^ 
fiJIs  to  the  ground.  To  remit  this  cause  from  the  present 
to  anither  foreign  forum>  I  imagine  would  be  **bnt  to 
change  postures  on  an  uneasj  bed.'* 

There  is  also  another  fact  alleged,  and  which,  if  truei 
brings  this  case  directly  within  the  authorities  cited,  and 
that  is,  that  the  voyage  really  ended  in  the  United  States. 
The  voyage  stated  in  the  bottomry  bond  is  from  Smj/mA 
to  the  West ;  and  a  dilSerent  rate  of  interest  is  payable, 
as  the  cargo  shall  be  discharged  in  Malta^  or  Sicily^  Mo" 
jorcOf  Minorca  or  other  port  in  Spain^  or  in  Lisbon. — 
And  the  claimant  expressly  stipulates  to  make  payment 
in  Smrfmaf  on  his  safe  return,  or  in  any  other  places  where 
the  obligation  should  be  presented  to  him,  after  the  sale  o( 
the  cargo  then  on  board.  And  the  allegation  of  the  propo- 
nent states,  that  the  cargo  was  wholly  sold,  part  in  the 
United  States^  and  part  at  the  Havanna.  But  I  forbear  to 
dwell  on  this  and  other  peculiarities,  because  I  am  entirely 
satisOed  to  rest  the  cause  on  the  soundness  of  the  ge- 
neral  doctrine.  I  overrule  the  protest  of  the  claimant 
to  the  jurisdiction  of  the  Court,  and  assign  him  to  anawer 
peremptorily  to  the  libel  of  the  plaintiff.'* 

/• 

frucott  sad  E^Mard  for  the  llbellant. 

e.  BMe  for  the  claisMSit. 


.  At  a  subsequent  day  of  the  term,  BfuJbe  read  the  an- 
swer in  chief  of  Catara^  whi€h,,aaong  other  things,  denied 

M.iea  the  esse  of  the  At  ifeat«r,  iDsUsn'tJi^iLSZ. 
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Jemnlem. 

tbat  the  inBtrament  of  hypothecation  relied  upon  was  hii 
deed. 

The  replicatioti  averred  the  bond  to  be  the  deed  of  Ca- 
tara. 

A  copj  of  the  contract  in  the  handwriting  of  the  Swe* 
dish  consul  at  Smyrna,  and  attested  bj  him  as  a  true 
copjr»  was  produced  bj  the  counset  of  the  libellant,  and 
upon  this  thej  founded  a  motion  for  a  continuance,  to 
afford  them  time  for  procuring  the  original. 

Blake,  District  Attorney,  opposed  this  motion.  He 
represented  to  the  Court  the  extreme  hardship  of  this  case, 
and  contended,  that  there  had  been  such  remissness  and 
hches  in  not  procuring  the  original,  that  no  postponement 
ought  to  be  granted  to  the  libellants  for  this  cause  ;  that 
three  originah  were  executed,  and  probably  delivered  to 
the  obligee;  that  one  of  these,  might  have  been  sent  at  the 
same  time  with  the  copy  ;  that  it  would  be  impossible  to 
obtain  the  original  from  Smyrna  in  any  reasonable  time» 
and  that  the  libellant  had  therefore  commenced  this  action 
prematurely,  and  ought  not  be  permitted  to  hold  the  claim* 
ant  in  fetters  for  so  long  a  time,  as  must  necessarily  elapse. 

8TORT,  J.  said,  he  did  not  wish  to  hear  the  other  side ; 
that  the  principles  of  law  were  clear ;  that  admitting  three 
originals  to  have  been  executed,  it  would  have  been  dUB« 
cult,  considering  the  nature  of  this  voyage,  for  the  libellant 
to  obtain  such  intelligence,  as  would  enable  him  to  determine, 
to  what  place  the  originals  should  be  sent ;  that  the  hard- 
ship  was  common  to  both  parties ;  and  that  the  Court  could 
not  be  inlueoced  by  the  distressed  sitnatioii  of  Caiara^ 
bovever  it  aright  be  deserving  of  pity  ;  that,  at  commoa 
law,  it  was  the  practice  to  allow  time  for  procuring  ori|^- 
oals,  as  in  cases  of  bffls'  of  exchange ;  that  there  di^  riot 
appear,  in  this  case,  to  have  been  any  teeAet  on  the  part 


tdi  MAMICBUBIVTB^ 


Prince  M.  UnitflA  Statet. 


•f  the  liMla&t,  aDd  tber*  being  ivideiiM  ta  •wtiafy  iki 
Court  of  the  exiBteace  of  an  origiDal,  the  came  muat  th«Pi» 
ibre  be  continued.  If,  as  wat  alleged^  Ibe  inkwel  wag  m 
a. perishing  conditiout  an  order  of  sale  might  be  iiiade»iip«^ 
a  proper  application  for  tliia  porpoie.'* 

{»  TiM  Ibllewiof  axtraet  fhrn  Sir  IMime  Jenkin^i  wrpmmnl^. 
the  bill  to  atcertain  the  juritMctum  qf  the  admiraUy,  {f^orks^  to1.'I. 
p.  82.)  is  not  inapplicable  te  noiiM  of  tbe  «ai)f«etft  4ht$imm4  'm  <ba 
brewing  case.  **  An  l^j^lish  meveliant  here  owes  men^  upon  a  kn* 
•ign  contract  to  a  Spaniara  ;  he  saes  for  it  ia  the  admiralty,  bat  the 
E^lish  defendant  flies  to  tbe  common  lair,  and  has  a  peahibltian.«M> 
The  bpaaiard,  ia  his  trial  at  law,  prodnces  the  coptraol  in  tbe  ibnp 
usaaJ  beyond  sea.  The  defendant  pleads  non  eU  fadum ;  how 
eaA  the  party  be  reliered  against  this  ploa?  rerlieoriginai  ssmras^ 
■ubscribed  b/  the  contractors  and  the  witnesses,  is  a  record,  that  the 
notary  in  Spain  will  not  part  with,  withoat  fbrswearing  himself  and 
losii^  his  office.  The  copy  exemplified  wiil  ba  ■aartdenne  In  a  pKgk 
nor  can  the  notary  and  the  witnessea  be  had  and  heard  viva  voce,  with- 
ent  a  thousand  contingencies ;  whereas  the  ^^panfard  ethibfting  hit 
instrument  upon  oath,  for  a  true  and  real  tnstraflMnt,  in  the  adgiiralti'^ 
the  adversary  must  either  confess  or  deny  it ;  if  he  opnfesK  the  instni- . 
Blent,  (as  notarial  instruments  steldom  are  d'eftied]  there  li  ih  meeb  li  ' 
l^roof  before  the  eenrt  as  tojudpfeaf  the  contents  of  it  i  if  it  bedenM 
the  piaiatitfmay  hafe  a  commission  into  Spain  pro  tcnUinio,  and  tne 
een^ies  exhibited  here  may  be  Inspected,  and  compared  wtth  the  oil*  < 
ginal  remaining  la  the  notai|r'8  hand.  And  tjie  opgistratet  of  the 
place  will  certify,  that  the  notary  is  a  public  and  authentic  persdd 
there,  to  whose  acts  credit  it  tif«n  la  Joi^ment,  and  then  tbm  km 
strnment  is  before  the  conrt  in  dae  form  of  proof."] 


L 


Patifct  IN  aaaDh  w.  ITittTtn  Statss. 

The  mA  «f  ad  Aug.  ItIS,  dk  4a>  #slsMh««M<^lhhd  eribe^stks  i 

captared  wad  broaght  into  ibq  Umied  Statei  fay  9Uy  private  armed  veisel  of  the 
UnUtd  Slaieaf  did  bot  apply  to  the  eaae  of  a  vetsftl  captured  and  broaght  In  Deftie 
Ihe  pawHig  of  the  act)  but  DO*  odna«iiia«l  imtil  aHisf  it  had  pttMM. 
MJosa^draeaB  moo  as  the  pjbds  aie  TolSntar^yaaiMrted,  Sad  lids  assail  aa  If. 
prise  goods,  as  anir other;  for  tbe  condeauiatiaa  celates  Iwk  to  the  tuae  of 
importation. 

AHia  was  h  writ  of  «rror  tm  (he  DiMriil  Cearft  nf  Mwmtkx 
tkmMBi'mm  ecibn  of  deb^  biMgbA  l^y  tU  XkUttd  Statu 
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$pkMt  Ihft  pktittliff  ki  amrt  o»  a  revraue  bond  for  the 
dvfht  |ifty>aMe  on  «  certsiii  priae  ctrgo  imported  into  Iho 
IMf^il  8tt4i$0  It  appoarod  from  tfao  pleadingp,  that  tho 
priM  skip  and  oarfo  wort  coptored  by  the  private  armed 
iehooMT  Fopomiie  on  tte  80th  of  June,  1813,  and  arriv- 
ed  in  the  port  of  Plymouth^  where  the  entry  waa  made» 
Wthe  tffst  day  of  July  of  the  aaoie  year.  A  prbo  al« 
legalMtt  waa  filed  on  the  10th  day  of  the  eoaoing  Auguatt 
nd  the  veaiel  and  cargt^  finally  coDdemned  in  the  Diatrict 
€3oort  on  the  5th  of  the  aucceedtng  month. 

By  die  act  of  Congreta  of  2d  of  Aogoati  1813|  dh.  48» 
it  ia  pvovMod,  that  on  all  gooda^  &c.  captnred  from  the 
enetty,  and  made  good  and  lairfol  priae  of  wary  by  any 
pfivale  armed  eonnniaaioned  abip  of  the  United  StaU$, 
and  brought  bto  the  United  States  or  their  territoriear 
^ttere  abaM  be  allowed  a  deduction  of  83  1-3  per  cent,  on 
tte  aaaoont  ef  dutiea  then  impoaed  by  law. 

9lie  pteai  after  oyer  ef  the  bond  and  condition*  and  aet<- 
tmg  forth  the  liMta  above  atated,  arerred,  that  the  defend* 
eat«  vow  plaietur  in  errwr,  had  tendered  the  nmoont  of  da- 
th%  dedoeltogeiie  third. 

Pn9t9tt  and  J.  T.  AmaHnj  for  the  {daintiffin  error. 
1.  Did  tbe  atatnte  apply  immediately  to  all  gooda  then 
vithin  tbe  eeantryi  or  only  to  thoae  which  ahouM  arrive 
after  ita  paaaage  ? 

Tbe  atatnte  ia  to  receive  a  liberal  construction.  The 
Cta^t  wm  look  et  the  miachief  intended  to  be  remediedt 
a^  if  poasiMe  underatand  the  language  of  the  law  in  a 
aenae  aoScieeliy  broad  to  meet  that  mischief.  Now 
Hie  evfl  eomplahied  of  waa*  that  the  dutiea  were  ao 
b^h)  as  to  discourage  privateers,  and  it  was*  therefbn^ 
diovgbl  useful  to  remit  ia  their  favour  a  part  of  thoae  dil- 
fioi.   Vtia  bvil  iraeMtiese  feU  by  thoae»  who  were  thei} 
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proceediDg  in  the  courts  of  the  Uniied  States  agaiott 
prizes  before  made,  than  by  those  who  were  afterwards 
to  seize  and  bring  them  in ;  nor  can  any  reason  be  given, 
consistent  with  the  liberal  intentions  of  Congress,  why  the 
same  indulgence  should  not  be  extended  to  the  one  as  to 
the  other. 

The  language  of  the  act  extends  to  fill  cases,  where  the 
duties  had  not  actually  been  paid.  There  is  nothing  in 
the  words  themselves  to  shew  an  intended  future  operation, 
and  it  is  as  reasonable  to  supply  words,  to  give  a  retrospec- 
tive, as  a  prospective  effect.  ^*  All  goods,  &c.  captured,'' 
must  comprehend  all  those,  which  had  been  captured  at ' 
any  time  before.  The  next  clause  alone  indicates  some-  ' 
thing  future,  and  must  mean,  ^*  which  shall  be  adjudged 
good  and  lawful  prize."  The  Court  will  adopt  a  diffierept 
construction,  when  the  duties  are  to  be  reduced  for  the  be-* 
nefit  of  a  class  of  men  engaged  in  a  hazardous  service, 
which  is  supposed  to  be  useful  to  the  public,  from  what 
they  would,  if  the  duties  were  to  be  increased.  .    . 

2.  The  right  to  duties  accrues  on  the  arrival  of  the^oods 
at  a  port  of  entry ;  but  goods  brought  in  by  the  vis  major 
are  not  "  imported"  in  the  legal  sense  of  the  word.  In 
such  case,  no  right  to  duties  accrues,  until  an  Action,  is 
made  to  enter.     Until  that  time,  they  are  not  imported.   . 

When  goods  are  brought  in  by  one  of  our  own  cruisers, 
for  inquiry  and  adjudication,  the  interest  remains  contin- 
gent until  such  adjudication.  They  may  not  be  subject  to 
condemnation.  By  the  misconduct  of  the  captors  they 
may  become  the  property  of  the  United  States.  A  claim- 
ant may  appear,  who  destined  them  for  some  other  country . 
Can  any  right  to  duties  accrue,  while  the  interest  is  thus 
suspended  ?  Consider  what  inconveniences  would  follow*. 
The  Collector,  twenty-four  hours  after  the  arrival  of  a 
prize,  calls  upon  the  captor  and  compels  him  to  give  bond 
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fpr  the  dttties.  Four  months  afterwards  the  goods  are  re- 
stored to  a  oeatral  claimant,  who  prefers  carrying  them  to 
•kis  own  country  to  selling  them  here.  In  the  meanwhile, 
the  captor  must  pay  hb  bond,  without  knowing  whether 
the  goods  will  be  condemned  or  not.  But,  if  the  duties 
-are  to  be  secured,  who  is  to  give  the  bond  ?  The  captors 
have  not  the  custody,  and  it  would  be  unreasonable  to  re- 
quire of  the  Marshal,  who  alone  can  have  the  custody,  to 
become  personally  bound  for  the  payment  of  duties. 

If,  on  the  other  hand,  the  goods  are  held  in  the  custody 
of  law  until  a  condemnation,  and  no  duties  are  paid  or  se- 
cured until  it  is  ascertained  by  a  judicial  decree,  that  thej 
areoot  the  property  of  neutrals,  and  they  are  then  entered 
by  the  captors  and  the  duties  secured,  the  rights  of  all 
parties  are  preserved,  and  all  inconvenience  is  avoided. 

If  this  be,  as  it  is  believed  to  be,  th|  reasonable  con- 
•truction  of  the  statutes,  then  the  captors  ought  not  to  suf- 
fer in  this  case  in  cohsequence  of  their  having  given  bond 
before  the  duties  had  accrued.  All  the  rights  and  advan- 
tages should  be  saved  to  them,  which  they  would  have  had, 
if  the  duties  had  not  been  secured  until  after  condemnation, 
which  was  subsequent  to  the  passage  of  the  act. 

Blaktf  District  Attorney,  for  the  United  States.  By 
the  act  imposing  duties  on  goods  imported,'  the  duties  ac- 
crue on  arrival,  in  whose  hands  soever  they  may  be,  by 
whomever  owned,  and  under  whatever  circumstances  they 
may  be  brought  in.  This  statute  is  not  controlled  by  the 
provisions  of  the  law,  afterwards  passed,  regulating  the 
'  mode  of  collection.  If  no  one  appears  to  enter  the  goods 
and  secure  the  duties  within  fifteen  days, ,  they  are  then 
taken  into  custody,  and  in  due  time,  no  one  appearing,  they 
may  be  sold,  to  pay  the  duties. 

1  U.S.L.49. 
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The  only  qm«H«a  tfcMi  i«»  wfatiiier  uy  part  (rf  At  da- 
tietMrekftMdbjtkaftctofiUgMitlMr  But  this  set  oMi- 
aot  lAct  tiia  dstiet  pmjraUd  «p«i  e«od«>  wMdb  Ittd  arri^ 
«d  before  it  peeeed.  Theie  mnat  depend  apes  IIm  iev  e»- 
lettog  et  Hie  ti«e  of  ertiTal.  Nar  ms  Ihit  Mt  iofapdea 
te  feiete  le  goode  the*  io  fiie  cemtfjr*  Fteei  its  leegyefr 
ttnob¥iem,liutthelegiibtare«eeiitlo  prarideealf  fiv 
fitlnre  cepluree* 


STORY,  J.  Tlie  qneeiiea  fier  the  dechieD  of  the 
Court  is,  wkether  tlie  priie  cargo,  ia  tUs  caae»  is  eotilM 
to  the  beaett  of  the  act  for  rodaeing  the  dutiee  oo  prtaa 
foodti  the  saiM  hairiDgbeoo  ioiperted  i>efore»  but  oot  pror 
oeeded  agvaoel,  or  condeoMMd,  ontil  aber  the  paaaage  «f 
the  taoM  act. 

It  ia  argaod  by  «he  plaiatiff  io  errori  that  the  atataite  ap- 
pliea  to  all  caaea,  where  the  doties  had  not  beeooM  actaali|r 
doe,  and  had  aot  beeo  paid,  iiefiipe  the  tioie  of  ila  paaaaga» 
or  at  leatt,  to  all  eaaea,  where  the  duties  had  not  akoady^ 
ocomod  ;  that  io  priie  cases,  no  title  Teats  io  the  oaptani 
votil  coodeoioatiOQ,  aod,  tl^refitM,  oo  i^^ht  to  ilntias  cao 
attach  uotil  aocb  adjudjeatieo. 

Bj  the  general  principles  of  law,  duties  accrue  upon  th^ 
folontarj  importation  of  goode  ioto  the  ports  of  a  eouatrj, 
and  the  statutes  of  the  UniUi  SkmU»,  imposiog  doties,  if- 
finn  these  prbciples/  The  prize  act  of  36th  of  Jiina^  lSi9, ' 
eh.  1^7,  sec.  14,  (which  was  aot  cited  at  the  eigaoieat,) 
declares  that  prise  gooda,  when  imported  Into  the  UnMi 
SKote,  shall  pajr  the  like  duties,  as  goods  imfporlad  ia  the 
^rdiaarj  cooiae  of  trade  are  or  oHtf  of  the  iuae,  (nwaang, 
of  importation)  be  liable  to  fMf .  Both  caaes  then  are  to 
be  goreraed  bf  the  eame  priaciplos* 


*  An  VWiAug.  1790,  c4. 39^Cr.  As^ts.  AfViO*  0  CrsaeA,  3Sa. 
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It  Id  triM,  thmt  antil  coiideinB«ti0B  it  caaaot  teascertoin* 
#d  that  the  eaptuffe  was  lawful,  or  tba  goodi  rightfully  im* 
portad.  The  priaa  maj  be  a  neutral,  and  decreed  to  he 
roatored  bj  the  Court,  and  in  aueb  ca«e  uo  dattea  would  at-* 
laeh,  uoieai  the  eargo  were  afterwarda  TOiuofarily  uoladeUi 
and  an  election  made  by  the  neutral  to  consider  the  United 
ttolta,  as  the  port  of  discbarge.'  Still,  though  the  traasac- 
tion  takes  its  character  from  (he  final  adjudication,  yet  when 
once  (hat  character  Is  ascertained,  it  relates  back  to  the 
original  importa(ion.  If,  therefore,  condemnation  passes 
upon  the  property,  the  dnties,^by  relation,  attach  from  the 
time  of  importation,  and  are  payable  accordingly. 

Such,  then,  would  hare  been  the  legal  result,  if  the  '  act 
of  the  2d  of  August,  1813,  cb.  48,  had  never  been  passed. 
Does  that  act  extend  to  cases,  where,  by  relation,  the  title 
to  the  full  duties  had  already  aeerued  ?  It  is  a  general  rulci 
that  statutes  are  to  be  construed  to  operate  in  fuhtrOf  un- 
less from  the  language  a  retrospectire  effect  be  clearly  in- 
tended.  **  Nova  eonstitutio  foturis  foroMm  imponere  debet, 
et  non  preteritis.*'*  And  this  maxim  applies  as  well  to  re* 
medial^  as  to  other  statutes.  There  is  nothing  in  the  word* 
lag  of  this  act,  which  points  to  a  retrospectiye  operation, 
and  the  whole  intent  may  be  satisfied  by  restraining  it  to 
fiiture  casei|.  On  the  other  hand,  if  a  retrospective  effect 
is  to  be  giren  to  this  act,  the  provision  must  equally  apply 
to  all  cases  of  capture  made  since  the  war,  whether  the  du- 
ties have  been  paid  or  not.  The  words  must  either  read, 
*^  on  all  goods,  &c*  which  have  been  captured  from  the  ene- 
asy,  and  which  have  been  made  good  and  lawful  prize  of  war, 
&e.  and  have  been  brought  into  the  United  States,''  or, 
^on  all  goods,  &c.  which  shall  be  captured  from  the  ene- 
my^  and  ahall  be  made  good  and  lawful  priae  of  war,  &c. 

^  See  the  Caneerd,  $  Crenth,  387. 
«  Braa.  IXb.  4,  fri.  SSS,  2  inei.  299. 
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and  shall  be  brought  into  the  United  States^  &c.''— Inde- 
pendent of  the  objection  to  the  former  construction,  which 
I  hare  already  stated,  it  is  decisive  against  it,  that  the  mani- 
fest object  of  the  legislature  would  be  defeated,  for  the 
act  would  have  spent  its  wht)Ie  force  on  past  cases,  and 
could  not  operate  infuturo. 

On  the  whole,  I  am  of  opinion,  t6at  the  prise  goods,  in 
this  case,  are  not  entitled  to  the  33  1-3  per  cent,  deduc- 
tion, and  the  judgment  of  the  District  Court  is  affirmed*^ 

p  Ai  to  tbe  time  when,  and  the  eases  in  which,  duties  aecnie,  see 
HaU  on  tlu  CutUmu^Harg.  Lm  TraeUf  213, 214—224.] 


Thb  Saundbrs,  Lams  ard  Co.  Ci.aimaht8. 

tinder  the  leeood  fection  of  the  act,  2  Aug.  1813,  eh.  50,  a  priie  «Ue|fttioD  caooot 
be  MitUioed  for  unng  a  Britiih  licmie,  onlen  the  renel  be  seised  in  dditl^^  dat- 
ing, tbe  voyage.    If  the  Toyage  be  entirely  ended,  the  oflfrnce  is  purged. 

Qttere.--How  it  would  be  on  an  information  on  tbe  first  eection  of  the  same  act 

X  HIS  was  an  information  in  the  nature  of  a  prize  allega* 
tion,  founded  on  the  second  section  of  (he  act  of  August  2d, 

1B13,  ch.  56.  The  allegation  in  substance  charged,  that 
the  said  brigantine  Satmder^,  was,  at  the  port  of  Greenock 
in  Scoilanif  employed  in  an  illegal  intercourse  with  the  ene^ 
nsies  of  the  United  StateSf  in  the  month  of  November, 
iS13;  and  in  the  same  month,  proceeded  from  said  Oree- 
nock^  with  a  full  cargo  on  board,  purchased  and  received 
from  enemies  df  the  Untied  States^  under  the  protection  of 
license  from  the  government  of  Great  Britaint  to  tbe 
port  of  Corunna  in  Spain,  where  the  said  cargo  was  sold 
and  disposed  of;  and  afterwards,  under  the  protection  of 
the  same  license,  departed  in  ballast  from  Corunna  for  the 
United  States,  and  arrived  at  New  Bedford,  on  the  lAtb 


t. 
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of  March,  1814 ;  and,  on  the  5th  day  of  the  ensuing  April, 
was.seized  at  said  port  by  the  collector  of  the  custons. 

The  claim,  and  accompanying  affidavit,  which  were  ad- 
mitted to  contain  all  the  material  facts,  asserted  in  sub- 
stance, that  on  the  10th  day  of  October,  1812,  the  brig 
sailed  from  the  Capts  of  the  Delaware  with  a  cargo  of 
floor  owned  partly  by  the  claimants,  and  partly  by  Span* 
iah  subjects,  bound  for  Teneriffe^  and  from  thence  to  Phi- 
ladelphia^ having  on  board,  for  her  protection  during  the 
^voyage,  a  British  license,  countersigned  and  vouched  by 
Don  OniSf  the  unaccredited  minister  of  Spain  ;  that  on 
the  17th  of  November  following,  she  was  captured  by  the 
British  letter  of  marque,  the  Monarchy  and  ordered  for 
Gfreefiocfc,  but,  during  the  voyage,  was  by  stress  of  weather  ' 
compelled  to  go  into  Madeira^  where  a  part  of  the  cargo 
was  taken  oot,.and  with  the  residue,  the  captors  proceeded  * 
ill  the  brig  to  Greenock  ;  that  after  her  arrival  at  Oreenoekf 
the  brig  was  libelled  as  prize,  and  pending  the  prize  pro- 
ceedings, the  cargo  was  sold  as  perishable  by  order  of  the 
admiralty ;  that  the  brig  was  detained  until  the  6th  of  Au- 
gust, IB  13,  when  restitution  thereof,  and  of  the  cargo,  were 
decreed  on  payment  of  the  costs  of  the  captors ;  that  by 
various  acoidents  the  brig  was  detained  at  Greenock  until 
tli9  25th  of  November  following,  when  she  sailed  for  Phila^ 
ddphia  in  ballast-;  that,  in  the  course  of  the  voyage,  she 
was  compelled  by  stress  of  .weather  to  put  into  Corunna 
for  repairs ;  and  after  refitting,  she  sail.ed  from  that  port, 
and  arrived  at  New  Bedford  on  the  12th  of  March,  1814, 
without  having  touched  at  any  other  ports  during  the 
▼oyag9 ;  that  at  the  last  port  the  voyage  was  terminated,  the 
crew  were  discharged,  and  the  brig  hauled  up,  and  all  her 
papers  and  documents  delivered  to  the  owners  or- their 
agents ;  and  afterwards,  and  not  before,  the  seizure  was 
oade  hj  the  coUector* 
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Blake^  Dietrict  Attornej.  Inhere  are  two  grouftds  W 
forfeiture — ],  An  offence  cofflmitted,  to  which  the  forf^icvre 
ii  annexed  as  a  penalty.  2,  The  using  of  a  British  license, 
by  which  the  vessel  lost  her  American  character,  and  be- 
came quasi  enemy's  property. 

The  objection,  that  the  vessel  was  not  liable  to  seizure  fd- 
ter  the  completion  of  her  voyage,  involves  the  absurdity, 
that  her  being  forfeited  or  not  depended  upon  mere  chance 
or  fortune.  Upon  this  principle,  a  vessel,  which  would  have 
been  good  prize,  if  taken  on  the  high  seas,  will,  if  so  sue- 
cessful  as  to  run  the  gauntlet  and  get  safe  into  port,  be  se- 
cure from  seizure  and  forfeiture.  Admitting  even  that  te 
the  hands  of  an  innocent  vendee,  the  vessel  might  be  pit^- 
tected,  yet  that  is  not  the  present  case ;  for  ahe  renained, 
until  the  time  of  the  seizure,  the  property  of  the  sane  pef^ 
sons,  who  owned  her  on  the  voyage.  By  the  act  of  the 
Sd  of  August,  1813,  ch.  56,  sect.  2,*  all  vessels  using  an 
enemy's  license  are  made  good  prize  of  war.  As  it  h  not 
denied  that  the  Saunders  sailed  under  the  protection  of  M 
enemy's  license,  it  is  dittcult  to  discover  any  reason  b9t 
her  being  exempt  lirom  forfeiture;  especially,  when  tbe 
rights  of  no  innocent  persons  will  be  affected.  The  licenee, 
it  is  true,  was  not  on  board  at  the  titne  of  the  seizure,  bttl, 
breing  permanent,  it  must  be  considered  as  still  in  the  me 
of  the  vessel.  It  was  in  the  possession  of  the  master  eir 
owner,  and  was  as  much  a  document  belonging  to  the  ves- 
sel, as  >her  American  register.* 

IV.  Sullivan^  for  the  claimants.  The  license  is  plamly  lim- 
ited to  a  single  voyage,  and  at  the  time  of  the  seizure, 
had  lost  all  its  effect,  so  that  the  vessel  could  not  again  have 
sailed  under  its  protection. 

'  12  U.  fif.  L.  2BA. 
*  The  Reporter  was  absent  daring  a  part  of  Blake* t  argument. 
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If  dw  veuel  is  aobject  to  condeniDation)  it  must  be  either 
«ft  «iieaiy'8  property^  or  for  having  traded  with  the  enemy. 

Thisi  being  a  prize  allegatioD,  must  be  governed  by  the 
ordinary  rules  of  prize  proceedings.  Now  no  rule  is  better 
aatablinhedi  than  that  the  papers  and  the  evidence  of  per- 
sona on  board  are  to  be  first  examined.  But  in  this  case 
all  the  papers  were  lodged  at  the  customhouse,  and  if 
produced^  they  would  prove  the  vessel  to  be  American 
property*  «No  papers  have  been  offered  by  the  libellant, 
and. no  examioation  of  persons,  except  of  one  man,  wliich 
was  taken  seventy-eight  days  after  the  ship's  arrival.  This 
•ndenco  is  not  adaiissible,  and  there  then  remains  no  evi- 
doncoy  upon  which  the  process  can  be  maintained. 

Tlmre  is  no  doubt  that  the  vessel  was  American  when 
•bo  sailed,  beidg  docnoieated  and  cleared  as  such.  She  is 
not  then  enemy's  property,  onless  by  reason  of  some  act 
kfentifying  her  with  the  enemy.  It  is  not  denied,  that  by 
tibo  general  kw,  this  vessel  would  have  been  subject  to  cap- 
tam  and  condemnation  as  prize,  if  found  on  the  high  seas 
with  nlicense  of  this  description.  But  a  distinction  is  to  be 
made  between  the  moral  agent,  who  commits  the  offence, 
Hsd  the  inatroment,  with  which  it  is  committed.  The  per- 
•en  ia  fiaUe  lo  punishment  at  any  distance  of  ;time,  but  the 
Hung  oust  be  seized  JlngranU  delicto,  in  the  very  act  of 
eewunUting  the  offence.  No  instance,  it  is  believed,  can 
beCssind  of  a  seizure  as  prise  after  the  complete  termina- 
tion of  the  enterprise.  The  confiscations,  or  condemna- 
tioos  fcr  intercourse  with  prohibited  ports,  &c.  under  the 
natrictKve  system,  wore  by  statute.  It  being  expressly 
provided,  that  certain  penalties  sfaooid  follow  certain  acts, 
if  the  acts  were  done.  At  liability  was  incurred,  and  the 
fbrfisitnre  might  be  exacted  at  any  distance  of  time.  Bnt 
it  is  not  so  with  the  act,  on  which  this  process  is  founded. 
it  nevel J  declares,  that  under  oertajn  circnmstances,  a  ves- 
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set  shall  be  deemed  an  enemj's  Teasel  and  be  treated  as 
such.  Id  addition  te  this,  no  authority  to  seise,  even  when 
all  the  circumstances  exisf,  is  given  to  the  collector. 

STORYI  J.  (after  reciting  the  facts.)  Upon  these 
facts,  the  question  presented  for  the  decision  of  the  Court 
is,  whether,  under  the  second  section  of  the  act  of  the  2d  of 
August,  1813,  ch.  56,  the  said  brig  is  liable  to  seizure  and 
condemnation,  for  having  had  and  used  a  British  license  on 
a  voyage,  which  was,  at  the  time  of  the  seizure,  completely 
terminated. 

This  section  provides,  that  any  ship  of  the  United  SiateSf 
sailing  under,  or  found  on  the  high  seas,  using  a  British 
license^  shall  be  considered  and  held,  as  sailing  under  the 
flag  of  the  government  of  Chreat  BriiaiUt  and  may  be  seiz- 
ed on  the  high  seas  of  elsewhere,  by  the  public  or  private 
armed  ships  of  the  United  StiUes,  and .  upon  due  pioof 
thereof  be,  together  with  her  cargo,  condemned  to  the  use 
of  the  captors,  and  the  proceeds  distributed  according  to 
the  rules  prescribed  in  cases  of  prizes  made  from  the 
enemy.  This  section  must  now  be  taken  to  have  been 
made  merely  in  affirmance  of  the  general  law  of  prize; 
and,  in  its  terms,  it  is  confined  to  captures  made  by  com- 
missioned ships,  during  the  existence  of  the  illegal  voyage. 
It  is  the  actual  use  of  the  license,  at  the  time  of  the  seizure, 
and  not  the  former  use  in  a  previous  voyage,  which  autho- 
rizes the  search  and  capture.  The  authority  to  seize,  also, 
is  given  only  to  commissioned  ships,  and  is  not  extended  to 
the  mere  civil  officers  of  the  government.  Upon  the  express 
provisions  of  this  section,  therefore,  the  case  cannot  be 
sustained.  It  must  stand,  if  at  all,  upon  the  general  law  of 
prize,  and  the  right  of  the  United  States  to  enforce  the 
prerogatives  of  war  against  all,  who  shall  offend  against 
them,  and,  in  a  more  eapecial  manner^  the  executioo  of  their 
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own  laws  against  their  own  citixens.  Admitting  then,  what 
faideed  cannot  be  denied,  that  the  sailing  under  a  British 
license  subjects  a  vessel  of  the  United  States  to  be  deemed 
aa  sailing  under  the  enemj's  flag,  it  remains  to  be  consider- 
ed, whether  the  forfeiture  continues  to  attach,  although  the 
hostile  character  so  acquired  be  completely  gone. 

In  cases  of  breaches  of  blockades,  and  of  contraband  of 
war,  the  doctrine  seems  to  be  established,  that  the  vessel 
most  be  captured  in  delicto;  otherwise  the  offence  is 
purged.'  If,  therefore,  the  port  of  destination  have  become 
neutral,  or  the  blockade  have  been  raised,  before  the  cap- 
ture, the  corpus  delicti  is  deemed  to  be  extinguished.  The 
same  principle  has  been  applied,  where  the  intention  was 
to  trade  with  the  enemy  ;  if,  at  the  time  of  carrying  the 
design  into  effect,  the  person  is  no  longer  an  enemy,  or  the 
port  no  longer  hostile,  the  offence  is  not  committed ;  for 
there  must  be  both  intention  and  act.* 

It  strikes  me,  that  the  present  case  must  be  decide^ 
upon  analogous  principles.  No  case  has  been  adduced,  in. 
which  the  penalty  has  been  inflicted  for  an  illegal  traffic 
with  the  enemy,  upon  the  mere  footing  of  the  prize  law, 
unless  where  the  vessel  has  been  captured  during  her 
delinquency.  The  .very  silence  of  the  books,  in  such  a 
case,  furnishes  some  argument  against  the  existence  of  a 
role,  which  should  attach  an  indissoluble  taint.  The  rea- 
sonable principle,  to  be  extracted  from  the  authorities, 
would  seem  to  be,  that  so  long  as  you  retain  the  hostile 
character  by  your  illegal  conduct,  either  in  contraband 
trade,  in  violation  of  blockade,  or  in  hostile  intercourse,  you 
shall  be  subject  to  all  the  penalties  of  such  character.  But 
when,  without  fraud,  you  have  resumed  your  real  national 
character,  it  purges  away  all  the  noxious  qualities,  which 
previously  infected  it. 

'  Jh€  IfiitmH  3  JBofr.  l«7.---!nie  LU$tU,  6  Rob.  387. 
*T^eAhb^,5Rob.25^. 
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In  the  case  before  the  Court,  it  is  deary  that,  during  the 
Tojage,  the  vesiel  might  have  been  seized  and  condeioaed, 
as  an  enemy's  Tessel,  sailing  under  aa  enemy's  flag.  Bat, 
at  the  time  of  her  seizure,  her  American  character  had  re* 
attached.  She  was  no  longer  engaged  in  hostile  traffic,  or 
sailing  under  an  enemy's  license,  or  using  an  enemy's  pro- 
tection. In  no  respect  was  she,  then,  to  be  deemed  an 
enemy's  vessel.  I  hold,  therefore,  that  not  having  beea 
taken  in  deUdo^  the  prize  law  would  not  adjudge  her  good 
and  lawful  prize. 

I  give  no  opinion  how  the  law  would  be  in  a  case  founded 
on  the  first  section  of  the  act  of  the  2d  of  Aiq^st,  l$13, 
ch.  &fi.  There  may  be  a  material  distinction,  founded  on 
the  language  of  that  section.  The  forfeiture  there  imposed 
is  absolute,  without  reference  to  the  time  of  seizure.  Nor 
do  I  give  any  opinion  as  to  a  case,  where,  by  fraudulent 
suppression  or  false  destination,  the  forfeiture  could  not  be 
bflicted  on  the  original  voyage,  and,  under  such  circum- 
stances, it  sought  to  be  enforced  on  a  capture  in  a  sabBe- 
quent  voyage.^ 

'  Sw  the  {^tTidum^erg,  0  Rob.  376. 
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Of  Um  BBlari  and  cIlKtof  •  deeree  in  aCoort  oTPkolMte,  and  ni  tothepaitiw 

wlMMiltbindi. 
Of  an  app«il  to  the  Supreme  Court,  and  the  eflbct  of  a  remitter  of  the  caoM. 
If  a  decree  of  the  Sapreme  Court  of  Probate  revene  that  of  the  iaCerioor  Cooit 

decreeing  diitribotioa,  aicfa  reversal  U  no  bar  to  a  MbieqMnt  nit  fay  Uw  partiei 

daimfalg  ai  ban  or  1^  KpieMntativei.    J  fnUarit  St  if  no  bar  to  n  bill  ia 

eqni^. 

^His  was  a  bill  in  eqflity,  in  which  the  compfaaaant  sought 
from  the  defendant,  who  was  administrator  with  the  will 
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aoDexedy  of  James  Murray  alias  Monry^  ^  discoTery  and 
distributioD  of  the  undeTised  estate  of  the  te8tator»of  whom 
she  asserted  herself  to  be  heir  at  law. 

The  defendant  pleaded  in  bar,  that  beforie  the  exhibition 
of  the  bill,  VIS.  on  the  31st  day  of  August,  A.  D.  180r,  he 
filed  before  the  Judge  of  Probate  of  the  county  of  Suffolkf 
in  this  district,  a  copy  of  the  will  of  James  Murray ^  late  of 
Calcutiaj  in  the  province  of  Bengal^  deceased,  and' of  the 
probate  thereof,  and,  in  due  course  of  law,  procured  letters 
of  administration,  with  the  will  of  said  Murray  annexed, 
and  afterwards,  as  administrator,  possessed  himself  of  sun- 
dry snms  of  money,  being  the  personal  estate  of  said  James 
Murray  within  the  Commonwealth  of  Massachusdts  ;  that 
afterwards,  on  the  SOth  day  of  November,  1812,  the  com* 
plainant,  and  one  John  Mowry^  representing  themselves  to 
be  the  brother  and  sister,  and  heirs  at  law,  of  said  deceased, 
preferred  their  petition  to  said  Judge,  praying  him  to 
order  a  distribution  to  them  of  the  property  of  said  de- 
ceased not  bequeathed  by  him  ;  that  on  the  15th  of 
February,  1813,  at  a  Probate  Court  held  at  Boston^  he» 
the  defendant,  presented  for  allowance  his  account  as 
administrator,  and  the  said  complainant,  and  John  Mowry, 
then  prayed  a  detree  of  distribution  to  and  among  them^ 
as  heirs  at  law  ;  that  the  defendant  then  and  there  denied, 
that  they  were  next  of  kin,  and,  also,  that  if  they  were  next 
of  kin,  they  were  entitled  to  distribution;  that  the  said 
Judge  allowed  the  administrator's  account,  and  decreed 
distribution  of  the  balance,  as  prayed  for ;  that  on  the  16th 
day  of  February,  he,  the  defendant,  appealed  from  said 
decree  to  the  Supreme  Court  of  Probate,  next  to  be  held 
at  Boston^  and  suggested  the  following  reasons  of  appeal, 
Tix. : — ■ 

1st.  ''That  the  said  John  Mowry  and  Mary  Harvty^ 
who  ciwm  as  brother  and  sister  of  the  aaid  James  Murray 
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deceased,  are  not  his  next  of  kin,  becanse,  as  this  appellant 
humbij  apprehends,  the  said  James  Murray  was  not  born 
in  lawful  wedlock,  and,  therefore,  coaid  not  have  anj  law- 
ful heirs,  but  such  as  should  be  his  lineal  descendants. 

2d.  <<  That  this  Court  has  not  power  i^nd  authority  to 
distribute  the  undevised  surplus  of  the  said  James  Mur^ 
rajf^s  estate  among  his  next  of  kin  ;  but  that  all  the  goods 
and  chattels  collected  in  this  Commonwealth  bj  the  said 
administrator,  after  paying  thereout  the  debts  due  in  this 
Commonwealth  and  the  charges  of  administration,  ought 
to  be  transmitted  to  the  executors  of  the  last  will  and' testa* 
ment  of  the  said  James  Murray^  in  Bengal^  to  be  there 
accounted  for,  appropriated,  and  distributed,  according  io 
the  will  of  said  deceased,  and  the  laWs  in  force  in  Bengal. 

3d.  *'  That  if  the  said  petitioners  are  next  of  kin  of  the 
said  deceased,  and,  as  ^uch,  entitled  to  the  residue  of  his 
goods  and  estate,  they  can  only  claim  the  residue  thereof, 
after  the  payment  of  all  debts  and  legacies,  and  charges  of 
administering  his  goods  and  estate,  both  in  Bengal  and  in 
this  Commonwealth ;  and  the  said  petitioners  ought,  there- 
ibre,  to  make  it  appear,  that  the  said  executor's  account 
has  been  settled  and  allowed  by  the  tribunal,  having  juris- 
diction 10  the  case  at  Bengal^  and  that  nothing  is  now  due, 
in  that  eountry,  for  debts  and  legacies,  and  charges  of 
administration  there ;  or  to  shew,  otherwise,  that  the  execu- 
tors have  a  sufficient  sum,  in  that  country,  to  pay  all  such 
debts,  legacies  and  charges;  but  no  such  evidence  has 
been  offered.  ^ 

4th.  <^That  the  goods  and  estate  of  said  deceased, 
which  have  come  to  the  hands  of  his  said  executors,  in 
Bengal^  are  not,  as  this  appellant  doth  aver  and  verily  be- 
lieve, sufficient  to  pay  the  legacies  given  in  and  by  said 
will,  and  the  charges  of  administering  his  said  estate  in 
Bet^gal^  but  that  they  are  insufficient  for  this  purpose  b7 


OCTOBER  TERM,  1814.  819 

I  ^1— ^M— i—  I  III  i  ■     ■        ■    I  ■      1.        Ml    ■■   I  !!■    ^      I  ■  .   ■    ■ 

Harvey  m.  Richardf. 

the  sum  of  fourteen  thousand  dollars  and  upwards,  ex;cla-^ 
give  of  interest. 

5tfa.  "  That  the  residue  of  said  deceased's  estate  ought 
to  be  paid  over  and  distributed  according  to  the  laws  in 
force  in  Bengal ;  and  it  doth  not  appear,  whether,  by  those 
kws,  the  said  residue  would  be  paid  over  to  the  next  of  kin 
of  said  deceased,  or  be  retained  by  the  said  executors  to 
their  own  use,  or  appropriated  and  distributed  in  any  other 
manner ;  and  no  evidence  was  offered  on  that  point,  and  the 
said  appellant  doth  suggest  and  aver,  that,  by  the  said  laws 
in  force  in  Bengaly  all  the  said  residue  ought  to  be  retained 
by  the  said  executors  to  their  own  use." 

The  defendant  farther  averred,  that  he  prosecuted  his 
appeal,  and  that,  at  the  Supreme  Court  of  Probate,  held  on 
the  second  Tuesday  of  March,  A.  D.  1814,  it  was  decreed, 
that  the  said  decree  of  distribution  to  the  said  John  Monry 
and  the  complainant  was  wrong  and  erroneous,  and  that  the 
same  be  reversed  ;  and  the  said  Supreme  Court  of  Probate, 
then  and  there,  farther  ordered  the  said  cause  to  be  remit- 
ted to  the  said  Judge  of  Probate,  that  he  might  proceed 
therein,  as  to  law  and  justice  should  appertain ;  and  that 
the  clairti  of  the  said  Motvry  and  the  complainant,  in  said 
Court  of  Probate,  to  be  admitted  as  the  next  of  kin  of  said 
Murrajf  deceased,  and,  as  such,  to  be  entitled  to  distribu- 
tion, was  the  same  identical  claim  now  made  in  the  com- 
plainant's bill,  in  which  she  represents  hdrself  as  the  only 
next  of  kin  of  said  deceased. 

The  defendant  farther  averred,  that  the^said  Mowry  and 
the  complainant  became  parties,  of  their  own  accord,  to  the 
proceeding  in  said  Probate  Court,  and  that  the  said  Court 
of  Probate,  and  the  said  Supreme  Court  of  Probate,  were 
Courts  of  competent  jurisdiction  to  determine,  whether  the 
•aid  Mofvry^  and  the  complainant,  were  heirs  at  law  of  said 
deceased^  and,  as  such,  entitled  to  the  distribution  of  hie 
estate. 
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To  this  plea  there  wai  a  demurrer  and  joinder  in  de- 
murrer. 

Selfridgtf  for  the  complainant.  This  Court  hai  concar- 
rent  jurisdiction  with  the  Courts  of  Probate,  in  all'cases  of 
intestacy  and  legacies,  if  the  complainant  be  an  alien  or 
citizen  of  another  state.  This  is  not  denied  by  the  defend* 
ant ;  but  it  is  alleged,  that  the  matter,  for  which  relief  ia 
now  sought,  has  already  been  decided  by  a  competent  trip 
bunal.  No  sentence,  even  of  a  court  of  competent  juris- 
diction, is  conclusive  upon  other  courts  having  concurrent 
jurisdiction,  unless  the  matter  was  directly  the  subject  of 
adjudication.  In  this  case,  the  defendant's  answer  merely 
shews,  that  a  decree  of  the  Court  of  Probate  was  reversed 
on  appeal,  and  that  the  cause  was  remitted  for  farther  pro- 
ceedings. No  fact  whatever  is  decided  by  the-  decree* 
The  cause  must,  therefore,  be  considered  as  still  open  to 
investigation.^ 

Hubbardf  for  the  defendaint.  Does  the  decree  of  the 
Supreme  Court  conclude  the  complainant  as  to  the  merita 
of  her  claim  ?  Or  does  it  merely  relieve  the  case  from  the 
decree  of  the  Judge  of  Probate,  and  thus  leave  it  where  it 
would  have  been,  if  no  decree  had  been  made  in  either 
court  ? 

The  reversal  was  of  a  decree  of  the  Judge  of  Probate 
ordering  distribution.  If  the  effect  of  such  reversal  were 
merely  to  open  the  cause,  and  restore  it  to  the  same  state 
as  before  any  decree,  it  would  be  competent  for  the  Judge 
of  Probate  to  proceed,  and  again  order  distribution.  The 
appeal  would  thus  be  nugatory,  and  the  administrator  wouM 

"  jRoMn'f  COM,  2  WUt.  JR.  Un.^DuUhets  qf  KingtUm't  case^  11 
StaU  Tri.  Sao.-^OM  VI.  Salter,  3  Ttrm  R.  e3».^Botton  vs.  BoyU 
sUm,  4  Mms.  R.  226. 
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be  bound  byhh  bond  to  pay.  over  to  Buch  person,  as  tbe 
Judge  of  Probato  should  appoint.'  And  its  being  a  will  of 
foreign  probate  would  not  alter  the  case. 

•II  the  Judge  of  Probate  has  now  no  power  to  decree 
daitribtttion,  then  the  decree  of  reversal  has  all  the  effect 
for  which  the  defendant  contends,  vur.  thai  the  prtsmt 
petMonmr  ia  not  mUUM  to  a  distributive  share.  The 
aiMpie  reversal  of  the  Judge's  decree  was,  therefore,  all 
that  was  required  to  give  full  operation  to  the  sentence  of 
the  Supreme  Court. 

But,  admitting  that,  by  the  reversal,  the  parties  are,  in 
aD  respects,  restored  to  their  former  situation,  is  this  Court 
now  competent  to  decide  on  their  rights,  when,  by  so  doing» 
they  oust  of  its  jurisdiction  a  court,  before  which  the  cause 
b  regularly  pending?  Tbe  effect  of  a  re-opening  of  the 
cause  can  be  no  other,  than  to  authorize  the  Court  of  Pro- 
bate to  go  on  and  decide^  in  the  same  manner  as  if  nothing 
had  been  done.  It  would  follow,  that  the  complainant  is 
still  a  party  to  the  proceedings  in  that  Court,  and  .the  pen- 
dency of  those  proceedings  is  a  good  plea  in  bar  to  the 
psoceediogs  here.' 

The  complainant,  having  elected  her  remedy  in  a  court 
of  the  state,  cannot  now  abandon  it,  and  compel  tbe  admin- 
istrator to  answer  in  a  court  of  the  United  States.  At  any 
rate,  she  should  have  removed  her  cause  before  a  trial  in 
the  Probate  Court. 

But  it  is  contended,  that  the  decree  of  the  Supreme 
Court  is  conclusive  upon  the  complainant,  as  to  her  claim 
here.  That  decree  must  have  proceeded  upon  some  of  the 
reasons  of  appeal,  <«  upon  ail  of  them  together.  It  decided, 
that  the  complainant  and  John  Mowry  were  not  next  of 

a  1  ilfatf.  L.  128,  246.— Prov.  Laws,  230/ 1  SaJk.  282,  ParA;er  va. 
Htftrif. 

3  3  Jtk.  627,  Qr^cry  ti .  Molemorth. 
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kb,  or,  if  next  of  kin,  that  thej  were  not  entitled  to  diatri- 
botion.  This,  it  is  true^  might  have  been  either  becauae 
they  did  not  shew,  that  there  were  no  debta  or  legaciea  to 
be  paid  in  Calcutta^  or  because  thej  were  not  entitled  by 
the  laws  of  Bengalf  or  becauae  the  juriadiction  belonged  to 
aome  foreign  court.  Biit,  of  these  causes,  it  is  only  that 
of  debts  and  legacies  to  be  paid,  which  can  be  conaidered 
as  dilatory.  And  when  one  of  the  reasons  is,  that  the 
parties  are  not  next  of  kin,  and,  the  decree  being  general, 
no  specification  is  requested  by  the  parties,  it  must  be  pre- 
sumed to  have  been  founded  on  such  of  the  reasons  as  are 
permanent  and  conclusive,  or  else  on  all  of  them  taken 
together.  The  effect,  therefore,  is  the  same,  as  if  the  rea- 
son had  been  asked,  and  it  had  been  atated  to  be,  that  the 
parties  were  not  next  of  kin.* 

A  court  of  competent  jurisdiction  having  decided  a  fact 
directly  ptd  in  issue  before  it,  the  party  is  estopped  from 
trying  that  fact  again.'  Now,  in  this  case,  the  same  allega* 
tions  are  made,  and  the  same  facts  will  be  in  issue,  in  this 
Court,  as  in  the  Court  of  Probate.  The  maxim  of  law  is 
**nemo  debet' bis  vexart,  si  constet  curia  quod  sit  pro  mu^ 
et  eadem  causa.^*  Jt  is  said,'  that  chancery  shall  not 
relieve  against  a  maxim  of  law  upon  a  matter  of  equity, 

«  2  RoU.  Abr.  219,  Ecd,  Lejf.  PI.  2. 

«  8  Rep.  Pref,  27.— Cro.  Elir,  6<I8.— 6  Rep.  61,  SpetrryU  eue.^ 
S  mU.  304,  KUckm  vs.  CsmpbeU.^2  Bl  930.^PoUerf.  634,  PtM  Si 
gL  V8.  Ransteme.—^  T.  R.  607,  Seddon  vs.  Tutop.-^l  T.  R.  269. 
Marriot  rs.  /Tampton.— 3  Ea»t  R,  346,  (hOram  ts.  M&renood.^FiU. 
Ah,  EtU^.  pi.  20.— 4  Rep.  29,  Bwttmg  rs.  LepOifNwO.— 2  FmU.  44.— 
7  Rep.  42  b.  Kenn't  cote.— 5  Rgf.  7  a.— CarfA,  225,  Jonet  vs.  Bow.-^ 
2  Sir.  961,  De  Cotim  fb.  FiUa  Real.^2  Sir.  733,  Burrows  vt.  Jemir 
M9._l  grr.  703,  Rejtrs.  Rkodee.-^ABl  Rem  vs.  Fincenl.— 1  Ssft.  290» 
Blcdkman'f  uue.-^Hariw.  Cos.  11,  Clue  wn.  Batkurti.^1  Lev.  236, 
J^oel  vt.  ITetts.-- 6  Mod.  166,  ColUne  vs.  JeitoL^2  Lev.  15,  Rex  n. 
Nm  CoUege  in  Otfori.-^Afnb.  761,  Mesdom  vi.  Dntekstti^  Kkige- 
tm.^S  Ms»t.  R.  286^  BaxUr  8(  al.  vs.  N.  E.  In$.  Co. 

1 4  Vin.  391.  Chmuery  R. 
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by  wbich  the  maxim  shdl  be  crossed,  for  this  is  to  make  a 

aew  law. 

[STORYj  J.  Have  you  any  case,  in  wbich  a  judgment 
of  a  court  of  competent  jurisdiction  having  been  reversed, 
the  party  is  precluded  from  a  new  action  ?} 

The  reversal  is  conclusive  as  to  the  error,  for  which  the 
judgment  is  reversed.  If  it  be  for  mere  form,  the  party  is 
not  concluded  upon  the  merits.  But,  there  n  a  difference 
between  this  case  and  cases  at  common  law,  in  which  a  new 
suit  may  be  brought  after  reversal.  This  is  a  proceeding 
in  rem,;  a  party  comes  in  and  claims  to  be  entitled.  On 
appeal  to  another  court,  it  is  decided  that  his  claim  is  not 
good,  and  the  cause  is  sent  back  for  the  administrator  to 
proceed,  as  he  would  have  done,  if  no  such  interference 
had  taken  place.  The  effect  is  only  to  discharge  the  cause 
of  the  difficulty  arising  from  this  claim,  leaving  the  other 
proceedings  in  full  force.  Otherwise,  it  would  be  necessary 
to  pursue,  de  novo^  all  the  steps  of  the  administration. 

Otis^  oo  the  same  side.  '  The  question  presented  by  the 
complainant's  bill  has  already  been  decided  by  a  court  of 
competent  jurisdiction,  and  one  of  her  own  election.  The 
principles  both  of  law  and  equity,  therefore,  forbid  its 
being  again  revived.  The  jurisdiction  of  matters  relating 
to  estates  and  wills  belongs,  originally,  to  the  Probate 
Court,  and  no  court,  with  similar  powers,  or  for  similar 
pvrposea,  has  yet  been  institvted  by  the  Uniitd  State9^ 
The  Probate  Court  must,  at  least,  have  the  exclusive 
cognisance,  so  far  as  to  settle  the  administration  account,, 
and  to  determine  what  sum  remains  to  be  distributed.  It 
win  optiomi  witlt  the  complainant  to  make  her  claim  before 
that  Court,  or  to  omit  it,  and,  if  the  doctrine  contended  for 
on  the  other  side  be  true,  she  might  have  proceeded  origi- 
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nMy  here*  •  She  has  oiade  her  dection,  and  iibtrfMd  a 
decree*  from  wbich  the  reapondent  appealed  for  reasoDa, 
any  one  of  which, is  conclusiye*  Upon  these  reaaoos  the 
Supreme  Coort  has  decided,  and  the  question  is,  what 
effect  w  to  be  giyen  to  its  decree  ?  To  ascertain  whether 
it  be  conclusive,  it  is  oolj  neceasarj  to  consider,  what  the 
Judge  of  Probate  could  have  done  after  the  reversal.  If 
the  reversal  was  founded  upon  some  oolj  of  the  reasons  of 
appeal,  then,  as  to  the  others,  it  was  competent  for  him  to 
proceed  anew.  But  could  he,  afterwards,  upon  application 
of  the  parties,  try  the  fact  of  James  Murray^e  legitimacy  ? 
Certainly  he  could  not.  .  He  must  consider  the  question  aa 
settled  by  the  Court,  to  wbich  the  cause  was  carried  by 
appeal.  But,  even  if  the  decree  were  not  conclusive  upon 
him,  the  cause  would  be  still  in  the  Probate  Court,  where 
the  Gomplahiant  has  elected  to  proceed.  This  dection 
she  ought  not  now  to  be  permitted  to  waive,  for  the  purpose 
of,  convening  the  administrator  before  another  court.  Had 
the  Supreme  Court  aJBrmed,  instead  of  reversing,  the 
decree  of  the  Judge  of  Probate,  the  administrator  would 
have  been  concluded.  He  could  have  had  no  remedy  in  a 
court  of  the  Untied  Staiee.  H&ving,  then,  been  bronght 
by  the  complainant  into  a  situation,  in  which  the  judgment 
of  rhe  court  was  binding  both  upon  him  and  the  executor 
in  India,  it.  would  be  unjust,  that,  after  a  decree  in  his 
favour,  he  should  be  drawn  from  that  tribunal  to  answer 
before  another. 

The  Court  will  not,  in  this  case,  be  anxious  to  extend  its 
jurisdiction,  to  remedy  even  a  defect  af  justice  in  another 
tribunal.  For,  though  a  citisen  of  another  state  may  obtain 
relief  in  the  Chancery  Court,  jet^  to  a  citiaen  of  Maesor 
chtiseUSf  there  will  be  no  remedy,  after  an  appeal  lo  tha 
Supreme  Court  of  Probate.  In  addition  to  this  inequality^ 
of  remedy,  where  the  rights  are  the  aame»  ouuibef laaa  in-* 
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ciMMFeMeticfe»  miBl  atim  fron  the  fireqwral  ciMhiiig  ef  tb^ 
jiiriadieUoiit.  It  wmAA  wkm  be  in  tbe  power  of  any 
•traager  to  put  m  stop  to  tbe  proceedtiqsi  of  the  Probate 
Goorty  aod  the  object  of  the  law  is  permittng  fereiga 
execatora  to  collect  the  debta  aad  effocts  Ijing  witfaiii  oor 
^territory  ought  be  entirely  drfeated.  Thhi  ioconyenience 
ii  niMOUgly  exemplified  in  tbe  present  caae.  The  com- 
plainaiit  has  arreated  propeq|f,  which  waa  going  te  the 
executor  in  a  foreign  country.  She  haa  detained  it  here 
aeveral  yean,  and  now  that  a  dectaioa  has  been  pronoonced 
against  her,  ahe  comes  into  a  court  of  chancery,  to  begin 
ie  noPOf  and  still  farther  to  embarrass  4he  proceedmgs  of 
the  defendant  and  executor* 

On  writs  of  error  it  is  not  nniMoal  for  tlie  court  to  go  on 
and  decide  erery  question  of  law,  in  order  to  prevent 
ftitttre  litigation*  This  has  often  been  done  in  the  SupreOie 
Court  of  the  UniUd  StmUs.  This  Court  will  be  goTemed 
by  tbe  same  equitable  maxims,  and  wiH,  therefore,  refuse 
to  aunlain  the  petition  of  a  party,  who  has  already  elected 
to  proceed  in  another  jurisdiction* 

'  DixUTf  ia  reply*  There  ia  no  reason  to  apprehend  such 
cjashing  of  jurisdiction,  as  has  been  suggested  on  the  other 
side.  But  eren  if  there  were,  it  is  a  suAcieut  anawer  to 
the  objeetion,  that  the  constitution  and  laws  have  made  it 
the  duty  of  this  Court  to  liear  and  decide  the  present  com- 
plaint, as  a  part  of  ita  general  jurisdiction,  extending  to  all 
conltoversiea  between  citisens  of  differwt  states*  However 
it  might  have  been  in  a  case,  in  which  theiw  were  in  one 
slate  many  heira,  and  but  one  in  another,  such  is  not  the 
present  case.  Here  there  ia  bnt  one  compiainaat,  who 
claims  aa  sde  heir* 

U  being  then  clear,  as  a  general  position,  that  the  Coart 
haa  juriadictien^  an  atteaqpl  is  made  to  ahew,  that  ita  juris 
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diction  ctnnot  be  exercised,  becaute  the  plaiotiflf  has  made 
ber  election  to  proceed  in  a  state  court,  and  jtiecaine  the 
defendant  appealed  from  a  decree  of  the  Judge  of  Probate 
to  the  Supreme  Court  of  Probate,  where  a  reversal  was 
had,  which  it  is  contended  must  be  conclusiye  as  to  aU  the 
Beasons  of  appeal,  in  their  nature  final  and  not  dilatory.       ^ 

It  will  not  be  denied,  that  the  complakiaot  is  concluded, 
if  she  has  proceeded  to  %  final  judgment,  definitivel/ 
settling  her  rights ;  but  if  there  has  been  no  such  judgment, 
it  cannot  be  pretended,  that  her  election  to  proceed  in  a 
slate  court  ha%  taken  awaj  her  right  of  resorting  jEo  a  court 
of  the  UnUed  States. 

[Upon  this  point,  Dexier  was  stopped  b/  the  Court.] 

It  is  nest  contended,  that,  as  the  law  requires  reasons  of 
i^peai,  the  judgment  must  be  taken  to  be  conciusiTe  as  to 
all  the  reasons  assigned.  But  the  reasons  of  appeal  are* 
merely  formal*  They  resemble  an  assignment  of  errors. 
The  court  will  permit  other  reasons  to  be  argued,  and,  on 
writs  of  error,  will  reverse  the  judgment,  if  other  errors 
than  those  assigned  are  apparent  on  the  record.  It  never 
was  pretended,  that  the  party  is  limited  to  the  errors^ 
assigned.  No  greater  effect  u  given  by  the  statute  to  the 
reasons  of  appeal* 

But  even  if  the  court  were  restricted  to  the  reasons  of 
appeal,  the  consefuenees  contended  for  would  not  follow. 
Thaf  sufficient  cause  is  found  for  reversal,  which  would  be 
the  case  if  one  reason  out  of  ten  were  allowed,  affords  no 
ground  for  supposing  that  the  other  nine  are  also  well  found* 
ed.  There  is,  in  this  case,  nothing,  from  which  it  can  be  in- 
ferred, that  the  Court  proceeded  upon  one  reason  more  than, 
another.  The  decree  of  reversal  may  be  right,  and  yet 
the  conqilainant  ma^  have  good  ground  to  maintain  her. 
present  bill*  ^n^he  reversed  decree  admitted  Mmry  Har- 
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.trey  as  co-beiresB  with  Jain  Mowry*  -  It  is  now  alleged, 
that  MarjflHlarvey  is  sole  heiress.  Surrir,  the  commeoc- 
ing  of  an  action  by  mistake  jointly  witlr¥nother  in  a  state 
court,  cannot  preclude  the  party  from  sueiog  alone  in  a 
court  of  the  United  States. 

It  is  farther  contended  for  the  defendant,  that  the  original 
cause  is  npw  reinstated.  But  in  truth  there  is  now  no 
cause  in  the  Probate  Court.  There  were  two  plaintiffs, 
who  obtained  a  decree  of  distribution.  This  decree,  on 
appeal,  has  been  generally  reversed.  The  case  is  to  be 
govemedoy  the  same  principles,  as  if  there  ftad  been  two 
phintiffs  in  assumpsit.  It  is  said,  however,  the  cause  was 
remitted.  But  whv  was  it  remitted?  Evidently  for  do 
other  purpose,  than  to  enable  the  Judge  of  Probate  to  go 
on  and  settle  the  administrator's  account.  The  controverw 
sy  between  these  parties  never  could  have  been  remitted. 
There  isr  at  this  moment,  no  suit  pending,  in  any  court  of 
this  state,  at  the  promotion  of  the  complainant,  either  alone 
or  jointly  with  John  Mowrjf.  And  even  if  a  suit  were 
pending,  she  has  the  right,  at  any  time,  to  discontinue  and 
abfmdon  it,  and  she  has  done  all  in  her  power  to  effect  such 
discontinuance* 

It  is,  indeed,  provided  by  a  state  law,  that  an  heir  Qjftfore 
he  brings  any  action  for  hm  share,  shall  hare  it  settled  and 
ascertained  by  the  Probate  Court ;  but  this  applies  solely^ 
to  the  courts  of  law,  there  being  no  chancery  court  in  if  as* 
sachuseUsp  *        ^' 

Otis.  When  an  action  is  brought  by  two,  and  the  jildg- 
ment  is  reversed,  though  on^  of  them  las  good  cause'  of 
action,  that  one,  it  is  true,  may  afterwards  sue  alone.  But 
the  reason  is,  that  the  court  cannot  sever,  and  order  the 
cause  to  proceed  as  to  one  of  the  parties.  *  It  is  otherwise 
in  the  present  case.    The  court  might  sever,  and  either 
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decree  tke  whole  to  Mary  Haim^^  or.eeiid.ttieoMieefceck 
to  the  inferioim jjpart  for  ao  ioquirj  into  her  r^hti. 

STORY^  J.  (after  hmyiog  stated  the  pleadiogt.)  The 
question  is,  whether  this  plea,  as  pleaded,  is  a  good  bar  ta 
the  present  bill.  It  is  argued  on  the  part  of  the  defisndant 
in  the  affirmative  on  varioua  grounds,  which  I  will,  ia  the 
coarse  of  this  opinion,  distinctly  consider. 

It  is  to  be  recollected,  that  the  proceedings  before  the 
Probate  Court  w^re  sot  between  the  same  parties^  as  in  the 
present  $  thele  waa  a  joinder  of  John  Mamry  wifh  the  pre* 
sent  plaintiff  and  unless  in  probate  prooeedngs  the  partiea 
are  considered  as  proaecvti/igsevenillj  and  for  their  aereral 
uiterestBt  as  well  as  jointly,  according  to  the  course  of  the 
civil  law,  there  would  be  a  difficulty  in  snstainhq;  the' con* 
clttsiveness  of  the  decree  of  the  Probate  Court  upon  tech* 
oicbI  principles,  eren  supposing  such  decree  to  purport  aU 
that  the  defendant  now  contends  for ;  for  aacfa  a  decree,  in 
general,  would  only  bind  partiea  and  privies,  and  the  present- 
case  would  not  be  between  the  same  parties.  Bet  waiving 
all  controversy  on  this  point,  let  as  now  proceed  to  the  eofr* 
sideration  of  the  legal  effect  of  the  decree,  snpposiiig  it  in 
fiiiCt  |6  have  been  made  between  the  sane  parties. 

The  decree  of  the  Supreme  Court  of  Probate  purports^ 
on  the  face  of  it  to  be,  a  simple  reversal  of  the  decree  of  the 
infefiouTiCourt,  and  a  remitter  of  the  cause  to  that  court 
for  farther  proceedii^B.  It  does  not  therefore  aesuine  iKf 
mak6  any  conclusive  or  final  decision  on  anjr  rights  or 
infaaesta  of  the  parties,  but  leaves  those  rights  ilnd  interests 
precisely  as  they  were  before  the  origitiri  decree  was  made, 
unless  by  intendment  of  law  a  (^Sbrent  result  Is  to  be  atfri* ' 
bated -to  stich  a  decree. 

,  At  comaM>o  law,  if  a  plaintiff  obtain  a  judgment  in  an  in- 
feriour  tribunal,  which  is  reversed  in  the  appellate  court, 
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h  b  Tety  eleart  thftl  the  reversal  operates  no  farther,  thtn 
to  nullify  the  ori^nsi  judgiaeiit*  In  other  respeels,  the 
pfirties  are  precisely  io  the  same  situationi  as  to  their 
rights  and  remedies  touching  the  matter  in  controversy,  as 
if  no  such  judgment  had  ever  existed.  If  this  case  then 
were  to  be  tried  by  the  common  law,  the  defendsnt*s  coun- 
sel oottM  not  sustain  their  objecf  ion.  Upon  what  principles 
is  a  simple  reversal  of  a  probate  decree  to  be  held  to  have 
a  OMve  extensive  operation  ? 

It  is  argued,  that  the  reversal  in  this  case  mnst  have 
been  upon  the  merits  of  the  controversy  between  the  par- 
ties, for  ail  or  some  of  the  reasons  assigned  in  the  reasons 
of  appeal,  and  therefore  conclusive  upon  the  parties,  as  the 
sentence  of  a  court  of  competent  jurisdiction  upon  the  iden- 
tical ^kstioas  now  before  this  Court. 

It  is  diftcuk  to  perceive  on  what  principles  of  law  this 
argument  is  founded,  and  no  authority  in  point  has  been,  ad- 
duced. The  general  doctrine  is  laid  down  with  admirable 
cleameaa  in  the  I>tileikess  of  Kingston's  case,*  by  the  Lord 
Chief  Justice  of  the  Common  Pleas,  in  delivering  the  opi- 
nion of  all  the  judges. 

He  aayi,  **  From  the  variety  of  cases  relative  to  judgments 
being  given  in  evidence  in  civil-  suits,  these  two  deductions 
seem  to  foBow  as  generally  true  : — First,  that  the  judgment 
of  a  court  of  competent  jurisdiction,  directly  upon  the  pointy 
b,  as  a  plea,  a  bar,  or,  as  evidence,  conclusive  between  the 
same  parties,  upon  the  same  matter,  directly  in  qiiestion  in 
another  court*  Secondly,  that  the  judgment  of  a  court  of 
exdusive  jurbdicCiott,  directly  upon  the  potitf,  is,  in  like 
manner,  conclusive  upon  the  same  matter,  between  the 
same  partbs,  coming  ineidentally  in  question  in  another 
court  for  a  different  purpose.  But  neither  the  judgment  of 
a  concurrent  or  exclusive  jurisdiction  is  evidence  of  any 
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matter,  which  came  coIlateraHy  in  questioDy  thoogh  within 
their  jurisdiction,  nor  of  any  matter  incidentally  cognizable, 
nor  of  any  taatter  to  be  inferred  by  argument  from  the 
judgment.** 

N6w  in  the  probate  decree  before  the  Coort,  there  ia  no 
decision  of  the  court  directly  upon  any  point  of  fact  or  of 
law ;  and  upon  what  grounds  the  decree  itself  was  founded 
is  no  where  i^tated,  and  cannot  be  collected  by  argument  or 
inference ;  and  even  if  it  could,  we  are  informed  from  the 
highest  authority,  that  it  would  not  be  conclusive  in  another 
suit. 

The  argument  too  proceeds  upon  a  supposition,  that  in 
probate  appeals  the  court  are  confined  to  the  reasons  of 
appeal,  and  cannot  decree  aliunde.  But  the  statute  of 
Massachusetts  of  the  12th  of  March,  1784,  ch.  4^^  con- 
tains no  such  limitation ;  and  therefore,  upon  general  prin- 
ciplps,  applicable  to  appeals  according  to  the  course  of  the 
civil  and  ecclesiastical  law,  the  whole  Ckuse  stands  de  novo 
in  the  appellate  court,  and  may  be  decided  upon,  unaffected 
by  the  preceding  sentence.  But  if  it  were  otherwise,  the 
case  would  present  intrinsic  difficulty,  for  it  would  still  be 
uncertain,  what  was  the  particular  reason,  upon  which  the 
reversal  proceeded ;  and  some  at  least  of  the  reasons  Would 
seem  in  the  nature  only  of  temporary  bars.  Besides,  there 
may  be  errors  on  the  face  of  the  decree,  or  the  proceedings, 
untouched  in  the  reasons  of  appeal,  which  may  well  au- 
thorize a  simple  reversal ;  yet  the  argument  ^assumes,  that 
the  Court  were  bound  to  adjudge  between  the  parties,  as  to 
the  merits  of  the  appeal,  in  the  manner  by  them  stated,  not* 
withstanding  the  most  unquestionable  errors. 

Another  fatal  objection  to  the  argument  is,  that  it  attri* 
butes  to  a  mere  reversal  of  a  decree  all  the  legal  efficacy  of 
a  subsisting  decree  upon  the  merits. 
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It  19  m  general  true,  that  a  jadgment  or  decree  upon  the 
merits  of  aoj  caase  of  action  is  conclusive  as  to  the  rights 
of  the  same  parties,  while  the  jodgment  or  decree  remains 
in  force ;  and  if  the  same  jadgment  or  deci^ee  find  any  par- 
ticular factor  issue  directly,  the  same  operates  by  way  of 
estoppel  conclusively  upon  the  parties,  while  the  record  is 
in  force*  But  a  reversal,  with  few  exceptions,  affirms  nothing 
bat  its  own  correctness.  It  simply  nullifies  the  former 
jadgment  or  decree,  and  declares  that  it  shall  henceforth  be 
deemed  void.  It  decides  nothing  upon  the  rights  of  the 
parties ;  but  confines  itself  to  the  adjudication,  that  what 
bas  been  done  shall  have  no  legal  effect.  To  give  it  a 
more  extensive  operation,  either  as  a  bar  or  as  an  estoppel, 
it  is'  necessary  to  shew,  that  it  directly  affirms  or  denies 
some  <||^tinct  fact  in  issue.  There  is  no  pretence,  that  the 
present  decree,  op  the  face  of  it,  does  either. 

It  is  farther  argued,  that  if  the  reversal  be  not  a  conclu- 
sive bar  by  its  intrinsic  force,  it  operates  so  indirectly,  in 
as  much  as  the  plaintiff  is  estopped,  by  her  election  to  pro- 
ceed in  the  Probate  Court,  from  pursuing  any  remedy  else* 
where.  I  know  of  no  such  estoppel  in  this  case.  In  general^ 
the  pursuit  of  a  remedy  at  law,  which  hss  become  fruitless, 
^  is  no  bar  to  the  pursuit  of  a  remedy  in  equity  for  the  same 
subject  matter*  So  far  from  it,  that  in  many  instances,  the 
whole  equity  grows  out  of  the  incompetency  of  the  law  to 
afford  any  adequate  relief.  Much  less  is  it  true,  that  an 
election  to  proceed  in  one  court  of  competent  jurisdiction, 
either  of  law  or  equity,  where  the  suit  is  abandoned,  ope- 
rates as  an  estoppel  to  another  suit  in  any  other  competent 
court- 
It  is  farther  argued,  that  the  present  bill  ought  not  to  be 
avstained,  because  the  original  suit  is  still  pending  in  the 
Probate  Court  and  undetermined,  and  to  assume  jurisdic- 
tion would  be  to  oust  that  court  of  its  concurrent  cognizance 
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of  the  canie.  Admtttiiq;  that  om  a  demumr  to  a  plea  in 
bar  like  the  prtnentf  sach  a  coniideratioD  could  pnftAj 
ariae,  (which  io  point  of  law  cannot  be  conceded)  the  objec* 
tion  cannot  be  auatained^  Car  there  is  no  all^ation  of  the 
actual  pendency  of  snck  a  aoit ;  and  if  there  were,  it  could 
not  be  pleaded  in  bar,  but  simpljr  in  abatement  of  the  pre* 
aent  bill.  Bot  in  point  of  fact,  upon  the  remitter  of  the 
cause  from  the  Supreme  Court  of  Probate,  I  take  it  to  be 
clear,  that  the  cause  could  not  again  depend  in  the  inferiour 
court,  until  the  parties  had  done  some  act,  bj  which  the 
anthoritj  of  that  court  was  called  again  into  emercue* 

An  argument  ab  incaiwenimii  has  also  been  drawn  Cram 
the  supposed  conflict  of  jurisdictions,  which  may  enaoe»  if 
this  Court  should  sustab  its  jurisdiction  orer  thb  cauae. 
To  arguments  of  this  sort,  in  proper  cases,  this  Ce«rt  will 
be  disposed  to  lifuten  with  all  possible  deference.  We 
shall  not  incline  to  encroach  on  the  state  authoritiesyor  aeek 
to  withdraw  causes  from  their  proper  forum.  Bot  when 
a  suit  is  instituted  by  competent  parties,  on  a  subject  matter 
cognisable  by  the  Court,  I  know  of  no  authority  that  wHI  jus- 
tify us  m  deciiniag  the  jurisdiction.  We  are  not  at  liberty 
to  shrmk  from  the  discharge  of  duties  imposed  upon  us  by 
the  law,  or  to  yiolate  the  rights  of  parties  regalarly  befiHre  ^ 
us,  merely  because  the  cause  may  occasiob  personal  or 

public  inconvenience.  Such  considerations  beloog  to 
another  tribunal. 

On  the  whole,  I  am  very  clear,  that  the  plea  in  bar  ia  in- 
sufficient, and  must  be  overruled. 


S^pridge  and  Ihxter  for  plaintiff. 
Olii  and  BMmrd  ibr  tbedefendaat. 
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Pavsoh,  &c.  w,  Coolidob  &  AL. 

Apwhutoaccept  a  iim-«eu<N^' bill,  tbewQ  to  m  third  penoo,  who  upon  the  fiuth 
of  such  promite  tak«i  it  for  a  Talaable  contidefatioo,  it  io  law  an  acceptance  of 
loeh  bill,  when  drawn. — And  it  if  immaterial,  whether  the  coniideratioo  allowed 
bf  the  holder  was  a  debi  preriouily  doe  to  him  rrom  the  drawen,  or  monef  ad- 
vaaced  to  them  at  the  time  of  receiving  the  draft 

What  if  fofficient  eridfloce  of  an  admiffioo  by  the  acceptor!  of  an  eodorfement  to  the 
boldenofabiU. 

jAwBsitmpsit  on  a  bill  of  exchange  drawn  at  Baltimore  on 
the  7th  of  March,  1814,  by  Messrs.  Comthwaii  and  Careyt 
for  MOO  dollars,  upon  the  defendants  at  BostaUy  payable  at 
a^lit,  to  the  order  of  John  Randall^  and  by  him  endorsed 
to  the  plaintiffs.  The  declaration  alleged  the  bill  to  be  duly 
accepted  by  the  defendants. 

At  the  trial  upon  the  general  issue,  the  endorsement  was 
denied,  and,  to  prove  it,  the  plaintiffs  offered  in  evidence  the 
affidavit  of  Qoolidge  (one  of  the  defendants,)  filed  in  this 
came  to  procure  a  cobtinuaoce  thereof.  The  affidavit, 
among  other  things,  stated  that  the  deponent  expected  to 
prove  by  Messrs.  Comihwait  and  Carty^  that  previous  to 
the  first  day  of  March,  1814,  they  (Messrs.  Comthwait 
and.Carejf)  were  indebted  to  the  plaintiffs  in  a  larger  sum 
of  money,  than  2000  dollars,  and  that,  finding  themselves 
unable  to  pay  the  plaintiffs,  they  gave  them  a  draft  on  the 
defendants  on  the  fotirteenth  ^  day  of  March,  1814,  for  2000 
dollars,  in  part  payment  of  their  demand,  without  a  know- 
ledge of  what  the  defendants  had  written  to  Messrs.  Corn- 
ikwait  and  Carey  ;  and  that  the  said  draft  was  not  taken  by 
the  plaintiffs  in  consequence  of  any  supposed  promise  on  the 

1  The  draft  was  really  dated  on  the  teoenth^  and  not  on  the  fourteenth 
of  fifareh :  bat  as  no  other  draft  had  been  given  for  2000  dollars,  and 
that  of  the  seventh  was  the  only  one  in  contro^enj  between  the  par* 
ties,  it  was  admitted  to  be  a  mere  nnlDtentional  misdescription  of  the 
draft. 

VOL.  If.  30 
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PafiODy  Ac.  vi.  Cootidge. 


part  of  the  defendants  to  accept  the  samey  but  was  taken  by 
the  plaintiflfs  in  the  hope  of  receiving  a  part  of  their  isaid 
debt  from  funds  supposed  to  be  in  the  defendants'  hands, 
they  (Messra.  Comthwait  and  Carey)  being  at  that  time 
embarrassed  and  unable  to  pay  the  plaintiffs'  demand,  which 
the^pIaiutiSs  well  knew,  &c.  &c. ;  and  that,  without  proof  of 
these  and  other  facts  stated  in  the  affidavit,  the  defendants 
could  not  safely  proceed  to  trial, — To  the  admissioh  of  this 
affidavit,  for  the  purpose  of  proving  the  endorsement  to  the 
plaintiffs  by  Randall^  the  defendants  by  their  counsel  ob- 
jected. 

STORY,   J.     We  are  of  opinion,   tfiat  thea  ffidavit, 
taken  in  connexion  with  the  bill,  is  proper  evidence  to  be 
left  to  the  jury,  from  which  they  may  infer  an  admission 
by  the  defendants,  that  the  plaintiffs  are  the  legal  holders  of 
the  bill. — It  is  true,  that  the  bill  is  not  accurately  describ- 
ed in  the  affidavit,  and  this  by  mere  mistake,  as  it  must  be 
presumed,  for  there  is  no  reason  to  suppose  a  deliberate  in- 
tention Xq  commit  perjury.     But  there  cannot  be  a  doubt, 
that  the  bill  declared  on,  and  the  bill  described  in  the  affi- 
davit, are  the  same,  and  that  the  affidavit  contemplated 
them  as  such. — How  otherwise  could  the  existence  of  such 
a  bill,  or  the  circumstances,  under  which  it  was  obtained,  be 
at  all  material  to  the  defence  of  the  deponent  ?    Supposing 
this  to  be  so,  there  is  strong  evidence  to  shew,  that  the  plain- 
tiffs are  the  legal  holders  of  the  bill,  for  the  defendants  ad- 
mit, that  it  came  lawfully  to  their  possession  for  a  valuable 
consideration. — Indeed,  the  whole  defence  stated  in  the  affi- 
davit turns  upon  the  supposition,  that  the  plaintiffs  have  a 
good  title  to  the  bill,  but  that  it  was  not  received  under  cir- 
cumstances, which  bind  the  defendants  to  an  acceptance. — - 
Let  the  affidavit  be  read  to  the  jury.     Valeat  quantum 
valere  potest. 
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In  the  farther  progress  of  the  causey  it  appeared  that  pre- 
vious to  the  existence  of  the  present  bill,  vis.  on  the  21st  of 
February,  1614,  Messrs.  Comthwait  and  Carey  drew  an- 
other bill  00  the  defendants  for  the  sum  of  2700  dollars 
payable  to  Randall^  and  by  him  endorsed  to  the  plaintifis, 
which  If  as  sent  to  Boston^  and  there  protested  by  the  plain- 
liflTs  for  non-acceptance,  and  afterwards  reti/rned  protested, 
and  information  of  the  non-acceptance  was  first  received  by 
the  drawers  in  a  letter  from  the  defendants  dated  the  28th 
of  the  same  month  of  February. — The  letter  was  as  foK 
lows:  <<  Yours  of  the  21st  instant  is  at  hand  this  morning, 
as  also  a  letter  from  Mr.  Williams  with  a  bond  of  indemni- 
ty. This  bond,  conformably  to  our  laws,  is  not  executed  as 
it  ought  to  be,  but  it  may  be  otherwise  in  your  state.  It  will 
therefore  be  necessary  to  satisfy  us  the  scroll  is  correct  and 
legal  with  you  instead  bf  a  seal.  We  notice  no  seal  to  any 
of  the  signatures.  We  regret  that  you  were  so  hasty  in 
again  drawing  on  us  before  the  business  was  adjusted,  and 
then  even  for  a  sum  exceeding  the  nominal  balance  of  ac- 
counts, which  compels  us  to  note  the  draft.  We  shall  write 
our  friend  Williams  per  this  maily  and  will  state  to  him 
our  ideas  respecting  the  bond^  which  he  will  probably  de- 
tsrmine.  If  Mr.  Williams  feels  satisfied  on  this  point,  he 
will  inform  you^  and  in  that  case  your  draft  for  2000  doU 
lars  will  be  honoured*  The  balance  may  stand  to  cover 
expenses,  which  may  probably  be  demanded  before  we 
hear  from  you  again,  even  if  a  favourable  decision  takes 
place.  We  do  not  wish  for  any  benefit  to  ourselves,  but 
really  should  think  the  whole  had  better  remain  till  the  prer 
sent  Supreme  Court  is  over,  when  probably  the  cause  will 
be  decided,  and  if  favourably,  the  whole  can  be  settled  in  a 
moment "  &c.  &c.' 

'  This  part  of  the  letter  allodes  to  the  case  of  the  Hirwn  then  pend- 
iQgio  the  Supreme  Conrt  of  the  United  Staiet,    This  vessel  was  cap* 
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The  letter  wriilen  to  Mr.  iriUimms  by  tVe  dafendnts 
w«a  of  the  same  date,  and  as  follows :  ^*  Yoors  of  the  21st  is 
at  hand  covering  Comikmaii  and  Carey'«  bond,  whick 
we  notice  is  signed,  and  a  scroll  instead  of  a  seai  affixed  to 
the  signature,  which  here  would  not  be  considered  a  sealed 
instrument  and  legally  executed — will  you  determine  whe* 
ther  that  is  considered,  without  any  question,  legal  with  you ; 
and  if  you  do  not  find  it  is,  an  instrument  legally  executed 
must  be  forwarded  instead  of  it.  You  know  the  object  of 
the  bond,  and  of  course  see  the  propriety  of  our  having  one 
not  only  legal,  but  signed  by  sureties  of  unquestionable  re> 
sponsibility,  respecting  which  we  shall  wholly  rely  on  your 
judgment.  You  mention  the  last  surety  as  being  respoo* 
sible ;  what  think  you  of  the  others  ?  They  have  very  has- 
tily drawn  on  us  for  2700  dollars,  somewhat  osore  than  the 
nominal  balance  of  account,  which  it  mortifies  us  to  refuse ; 
but  the  fault  is  theirs,  and  we  have  written  respeetiog  the 
bond,  &c.  and  told  them,  you  would  be  able  to  decide,  whe* 
ther  we  could  consistently  honour  this  draft  to  amount  of 
2000  dollars,  a  sum  we  should  pay,  provided  you  are  satis- 
fied the  instrument  sent  us  is  legal,  and  the  signers  of  an- 
questionable  solidity,  such  as  you  would  receive  for  a  debt 
due  you,  payable  in  two  or  three  years,  as  you  know,  if  not 
decided  at  the  present  term  of  the  Supreme  Court,  it  will 
not  be  for  a  year  at  least ;  or,  in  case  they  execute  another 
bond  instead  of  this,  provided  you  find  that  necessary, 
which  we  will  return  you  or  them  on  receipt  of  the  other. — 
You  will  confer  on  us  a  favour  by  doing  in  this  business  the 
same,  as  though  you  were  in  our  place.'*  These  letters  were 
duly  sent  by  mail.  On  or  about  the  5th  of  March,  1814, 
Samuel  Carey ^  of  the  firm!  of  Comthmaii  and  Carey^  called 

turedon  a  voyage  to  £u6on,  having  a  British  license;  Messrs.  Com- 
tkwait  and  Cart^  were  shippers ;  and  the  proceeds  bad  been  delivered 
to  Messrs.  Ceolidge  k.  Co,  as  agents  oiComtknait  and  Car^,  on  bail. 
The  bill  was  drawn  on  those  funds.    See  the  JRram,  8  Cranck,  R.  444. 
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on  Mr.  WtUianUf  at  his  conntiiig  room  in  Baltimore^  to 
ioiow  if  the  Ifttter  had  aatlafied  the  defeodaota  as  totheaufll- 
«ieney  of  the  bond,  to  which  inqnirj  Mr.  WUliams  atated 
the  aubafance,  and  read  a  part  of  a  letter  written  by  him 
that  day  to  the  defendanta.  On  the  aame  day,  one  of  the 
honae  of  the  plaintiffa  called  to  know,  if  Mr.  Williams  had 
written  the  defendanta  in  a  manner  calculated  toaatisfy  them 
on  the  subject  of  the  bond,  to  whom  Mr.  WilHams  atated 
aa  he  had  before  done  to  Mr.  Carey,  and  also  read  a  copy 
of  his  letter  to  the  defendants.  This  letter,  dated  the  5th 
of  March,  was  as  follows : — **  I  have  received  by  this  morn- 
ing's  mail  your  favour  of  the  28th  ultimo ;  and  am  assured, 
that  the  bond  transmitted  to  yoU  is  executed  conformably 
to  the  uaual  mode  here ;  and  that  it  ia  auflScieiit  for  the  pur- 
poses for  which  it  was  given,  provided  the  parties  possess 
the  means.  And  of  the  last  aigner  I  have  no  heaitation  in 
expreaaing  my  firm  belief  of  hia  being  able  to  meet  the 
whole  amount  himaelf ;  of -the  principala  I  cannot  speak 
with  so  much  confidence,  not  being  well  acquainted  with 
their  resources.  Under  all  the  circumstancea,  I  should  not 
feel  inclined  to  withhold  from  them  any  portion  of  the  funds, 
for  which  the  bonds  were  given." — The  draft  waa  after- 
wards taken  by  the  plaintiifs  on  the  7th  of  March,  and  pre- 
sented to  the  defendanta  for  acceptance  on  the  14th  of  the 
same  month,  who  refused  to  accept  or  pay  the  same. 

Hfibbardf  for  the  defendants,  contended,  that  upon  thia 
evidence  the  plaintiffs  were  not  entitled  to  recover.  1.  Be- 
cause there  was  no  acceptance  of  the  bill.  A  promise  to 
accept  a  non-exiating  bHI  is  not  in  point  of  law  an  accept- 
ance, although  taken  on  the  faith  of  such  promise.  Even  if 
a  different  rule  were  admitted  to  exist  in  ordinary  cases,  it 
would  not  apply  to  this  caae,  for  here  the  bill  was  taken  for 
a  pre-existing  debt.    2.  The  defendants  are  not  bound  by 
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PfejFVOo,  ftc*  w.  Goolii^s. 


the  ftOBwer  of  IFtUunna,  for  he  did  not  pursoe  the  special 
tttthoritj.  ^Ten  him.  All  the  MgDera  were  not  of  unques- 
tionable solidity.  And  he  cited  Storer  vs.  Lagans  9  Mobs, 

PreacoUf  for  the  plaintiffs  e  contra,  aflirmed  the  law  to  be 
for  the  plaintiffs  on  both  points. 

STORY,  J.  I  take  it  to  be  clearly  settled,  that  a  pro- 
mise to  accept  a  non-existing  bill,  if  shewn  to  a  third  per- 
son, who,  upon  the  faith  of  such  promise,  receives  the  draft 
for  a  valuable  consideration,  is  in  point  of  law  an  acceptance. 
Such  was  the  doctrine  of  Lord  Mansfield  in  Pillans  vs. 
.  Van  Mtirop^  and  Mason  v%.  Hunt,  which,  though  some- 
times doubted  in  later  times,  has  never  been  overruled,  and 
in  my  judgment  stands  supported  by  principles  of  public 
policy  and  convenience.  I  shall  adhere  to  that  doctrine  un- 
til a  different  rule  is  taught  me  by  a  tribunal,  which  I  am 
bound  to  obey.  There  is  no  foundation  for  the  distinction, 
asserted  by  the  defendants'  counsel,  as  to  receiving  such 
a  draft  for  a  pre-existing  debt.  It  is  sufficient,  that  it 
is  received  for  a  fair  and  valuable  consideration,  and  on  the 
faith  of  a  promise  by  the  drawers  to  accept  it.  Although  a 
debt  be  already  due,  the  party  who  receives  such  a  draft  in 
part  payment,  thereby  as  much  gives  credit  to  the  drawer 
and  accepter,  as  a  party  who  advances  his  money  upon  the 
draft.  In  respect  to  Mr.  Williams^  it  is  clear  that  the  let- 
ter written  to  him  by  the  defendants  was  not  shewn  to  the 
drawers  or  to  the  plaintiffs,  and  therefore  they  have  nothing 
to  do  with  his  private  instructions.  The  defendants  refer- 
red the  drawers  to  him  for  an  answer  to  certain  questions, 
and  agreed  to  be  bound  by  his  answers ;  and  if  Mr.  WiU 
Hams  gave  such  an  answer,  as  satisfied  the  terms  of  the  de- 

3  3  Burr,  R.  1683.        *  Dmtg,  R.  297. 


OCTOUR  TBRM,  1814.  -    239 

PiyioB,  fte.  «ff  Coolidge. 

fendants'  letter  to  the  drawers,  it  biDds  the  defendants  as  an 
absolote  agreement  by  them  to  accept  a  draft  for  2000  dol- 
lars. 

The  questions  for  the  jury  therefore  are,  upon  the  whole 
evidence,  whether  Williams f  upon  the  application  of  the 
plaintiffs,  after  they  had  seen  the  letter  addressed  to  the 
drawers,  did  declare  himself  satisGed  with  the  bond  referred 
to  in  the  letter ;  and  whether  the  plaintiffs  took  the  present 
draft  upon  the  faith  of  that  letter  and  of  Williatns^s  decla- 
ration. If  so,  then  the  plaintiffs  are  entitled  to  recover,  not- 
withstanding the  consideration  for  the  draft,  as  between  them 
and  the  drawers,  was  a  pre-existing  debt,  or,  to  bring  it  to 
the  present  case,  was  a  part  payment  of  the  previous  bill 
drawn  for  2700  dollars.  And  even  supposing,  (what  does 
not  appear,)  that  Williams^  under  all  the  circumstances,  did 
exceed  the  private  instructions  given  to  him  by  the  de. 
fendants,  still,  as  those  instructions  were  not  communicated 
1o  the  plaintiffs,  it  cannot  affect  the  right  of  the  plaintiffs  to 
a  recovery. 

DAVIS,  District  Judge,  concurred. 

Verdict  fw  the  Plaintiffs.'^ 

•  See  Pienon  vs.  Dufdop,  Cowp.  R.  072— 574.^Jo4nfon  tb.  CoUins, 
1  East^  R.  98.— CZarXce  vi.  Cock,  4  East^  R.  bl.^lfynni  vs.  Raiket,  b 
Matt,  R.  514.— ITilfon  vs.  Clements,  3  Mau.  R.  l.-^Banorgee  rs. 
Kovctf,  5  Mats,  R,  II.— /?torer  vs.  Logan,  9  Mast,  R,  66.^Me* Evert 
Tt.  Muon,  10  John.  R.  207. ^Fan  Reinudjfk  vs.  Kain^  Ante.  1  Fbi.  630 
—641. 

On  a  writ  of  error  to  the  Supreme  Court,  the  Judgment  in  this  case  or 
Ptufson  T8.  CooKdge  was  aiBrmed— 2  fHieat.  R.  66. 


\  , 
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Borer. 

Tam  RoTBft. 

Where  there  ii  probahle  cause  of  capture,  the  capton  are  jottified,  and  aooerated 
from  all  loatet  and  damages  ustaioed  by  reaaoo  of  the  captum.  Wlwt  oMiti- 
tutes  such  probable  cause. 

0»  a  raonitioo  to  proceed  to  a^udicatioo,  the  cause  is  to  be  heard  ia  the  same 
maooer  and  upon  the  same  priodples,  as  upon  a  libel  by  4he  capton ;  and  oqo> 

-    sequeotly  the  onut  probanH  rests  on  the  claimant 

Where,  after  capture,  the  ressri  has  been  racapliired  by  the  cnen^,  and  prooaed* 
od  against  u  a  court  of  priie,  the  court  will  not  snifer  a  part  of  the  papers  from 
such  court  to  be  read,  to  shew,  that  there  was  no  original  cause  of  capture,  unless 
the  whole  papers  are  produced. 

Iiv  this  case,  a  monition  to  proceed  to  adjudication  had  been 
issued)  apon  the  libel  and  suggestion  of  A.  Wood^  jun. 
against  the  owners  and  commander  of  the  priyate  armed 
schooner  Regulaior.  The  respondents,  in  their  answer* 
alleged  that  the  Rover  was  lawfully  detained  upon  the  high 
seas  for  examination  and  search,  and,  in  consequence  of 
suspicious  appearances,  was  ordered  for  the  nearest  port  of 
the  United  States  ;  but  shortly  after  was  captured  by  a 
British  brig  of  war,  carried  to  Halifax^  and  condemned. 

Pitman^  for  the  captors,  after  stating  the  causes  of  sus- 
picion, contended,  that  before  calling  upon  the  captors  to 
proceed  to  adjudication,  the  practice  required,  that  a  claim 
should  be  given,  and  affidavit  61ed. 

STOJRF,  J.  Usually  a  claim  is  given  before  a  moiii* 
tion  is  taken  out  against  the  captors*  But  there  may  be  an 
original  proceeding,  as  in  this  case.  There  ought,  how- 
ever, to  be  an  affidavit,  and,  on  motion,  the  court  would  put 
the  libellant  upon  his  corporal  oath. 

Amory  and  Dexter  for  the  libellants.  1.  The  capture 
cannot  be  justified  on  the  ground  of  a  suspected  intention 
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ROVH*. 

to  violate  a  municipal  law.  Probable  cause  has  no  appK- 
catioo  to  such  a  seizure.*  Nor  does  it  come  within  the 
scope  of  the  commission,  which  authorizes  the  commander 
to  seize  only  jure  belli,  2.  There  was  no  probable  cause, 
to  justify  the  seizure  as  prize  of  war;  Wood^s  property 
'  was  sufficiently  ^proved  by  the  documents  on  board.  The 
bill  of  lading  expressly  declares  the  owner  of  the  vessel  to 
be  also  owner  of  the  cargo.  3.  The  libellant  is  entitled  in 
damages  to  the  value  of  the  property  at  the  time  of  the 
capture.  It  is  not  necessary  to*  inquire,  whether  the  cap* 
ture  by  the  British  was  a  direct  consequence  of  that  by  the 
privateer,  or  not.  He,  who  takes  property  out  of  the 
hands  of  an  agent  appointed  by  the  owner,  and  commits  it 
to  Ihe  possession  of  another,  assumes,  from  that  moment,  the 
risk  of  its  safe  keeping. 

Prescotiy  for  the  respondents.  The  capture  by  the  Bri- 
tisb  was  not  in  consequence  of  any  act  of  the  American 
captors.  The  vessel  pursued  the  same  course,  good  navi- 
gators were  put  on  board,  and  every  proper  care  was  taken. 

Reasonable  cause  to  believe  that  a  municipal  law  had 
been  violated  is  sufficient  to  justify  the  captors.  The 
attevipted  distinction  does  not  exist.  "Whether  the  seizure 
be  as  prize,  or  for  the  breach  of  a  municipal  law,  the  pro- 
perty,  in  either  case,  vests  in  the  sovereign,  and  the  pro** 
ceeding  must  be  summary,  because  the  seizure  is  on  the 
bigh  seas.  There  is  no  difference,  in  this  respect,  between 
Hkt  commissions  of  public  an4  of  private  armed  ships. 

STORYj  J.  Tbe  common  law  authorixes  every  iodi* 
vidaal  to  seize  for  the  King,  and  if  there  be  an  actual  viola- 
tion of  law,  the  seizor  is  protected.     Upon  this  ground,  it 
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has  been  held,  that  public  and  private  armed  tihips  nmjr 
seize  Tor  the  breach  of  a  statute.  But  it  is  at  the  peril  of 
the  partj  making  the  seizure. 

Dexter.  The  commissioo  does  not  extend  to  such  a 
seizure. 

STORY,  J.  The  party,  who  has  been  guilty  of  nicgal 
conduct,  will  not  be  permitted  to  claim  in  court.  The  pro- 
perty is  of  course  condemned  as  prize  of  war,  or  as  enemies' 
property,  to  the  government,  for  want  of  a  claim.* 

PrescotL  The  only  question  then  is,  whether,  in  this 
case,  there  was  probable  cause  to  suspect  a  i^iolaiion  of 
law  ?  It  is  contended,  upon  the  evidence,  that  there  was. 
The  documentary  evidence  of  property  was  deficient. 
Added  to  this,  the  master's  prevarication,  thp  concealment 
of  the  owner's  name  in  the  bill  of  lading,  and  the  absence  of 
the  invoice,  which,  if  on  board,  was  not  exhibited,  were 
strong  circumstances  of  suspicion.' 

STORYf  J.  The  schooner  Rover,  owned  by  Abiel 
IFoocI,jun.  of  Wiscasseitj  was  captured  on  the  I7th  of 
July,  1812,  by  the  private  armed  schooner  Regulatory  com* 
manded  by  James  Mdnsfieldj  on  a  vo^  age  from  Liverpool 
in  Great  Britain  ostensibly  to  Amelia  Island.  The  Jto- 
ver  sailed  from  Liverpool  about  the  15th  of  June,  1812, 
having  on  board  a  cargo  of  British  merchandise,  consisting 
of  crates,  coal  and  hardware.  Two  days  after  the  capture, 
the  Rover  was   recaptured   by   the  British  sloop  of  war 

a  7^  fFMnghtm  PeOatt,  2  Rok.  R.  77.--7V  Ferwu,  8  Cranch, 
R.2S3. 
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OCTOBER  TERM,  1814.  t4» 

Rover. 

T        ■  ■  ■ 

jRtfi^  Dove^  and  carried,  into  Halifax^  and  for  aught  that 
^  appears  haa  been  condemned* 

A  monition  to  proceed  to  adjudication  was  afterwards 
seryed  upon  the  owners  of  the  Regulator^  at  the  instance 
of  Mr.  Woody  and  upon  the  libel  and  proceedings  in  the 
cause  the  single  question  was,  whether  there  was  probable 
cause  of  seizure  as  prize.  At  the  hearing  in  the  District 
Court,  the  learned  Judge  pronounced  a  decree  in  the 
affirmative,  and  upon  that  decree  an  appeal  has  been  inter- 
posed to  this  Court. 

The  whole  cause  here  turns  upon  a  mere  question  of 
fact,  the  law  being  conceded  on  all  sides,  that  if,  from  all  the 
circumstances,  there  was  probable  cause  of  seizure,  the 
captors  are  completely  ^justified  and  exonerated  from  all 
consequential  damages.  And,  in  my  judgment,  the  causa 
must  be  heard  in  the  >8ame  manner,  and  upon  the  same 
principles,  as  if  it  were  an  original  hearing  upon  a  prize 
allegation ;  and  consequently  the  onus  probandi  of  shew* 
ing  the  neutral  character  of  the  property  must  rest  on 
the  libellant.*  There  is  another  reason  also  for  this  rule  in 
the  present  case,  which  is,  that  the  libellant,  in  claiming 
damages,  is  emphatically  the  actor.  The  c^use  too  ought 
to  be  decided  upon  tife  same  principles,  as  if  all  the  original 
papers,  which  were  submitted  to  the  captors,  were  now  be* 
fore  the  Court.  All  these  papers  are  yet  in  exislence,  and 
indeed  the  Rover  seems  to  have  been  proceeded  against  in 
the  Vice  Admiralty  Court  at  Halifax^  in  whose  registry 
the  whole  ship's  papers  and  documents  have  been  depo« 
sited.  These  papers  are  not  inaccessible  to  Mr.  Wood^ 
for  be  has  produced  attested  copies  of  three  documents, 
which  were  delivered  out  by  the  regular  officers  of  that 
court.     I  am  called  upon  to  admit  these  papers  as  legal 

«  The  fFairinghamPaek^  2  Rob,  71  .^Thi  CmifiUu  of  LauderM0^ 
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tvideoce,  for  the  purpose  of  rebutting  all  pretence  of  tbe 
legal'Uj  of  the  capture,  and  to  shew  the  neutrality  of  the 
property.     It  would  bave  been  more  fair  to  the  parties, 
and  certainly  more  satisfactory  to  the  Court,  to  have  bad 
an  authenticated  cepy  of  all   the  papers.     For  it  is  very 
clear  from  the  evidence  before  the  Court,  that  there  are 
several  papers  not  produced,  which  might  have  had  a  very 
important  bearing  on  the  cause.  The  two  letters,  addressed 
to  Mr.  Wood  by  the  shipper,  might  have  been  very  signifi- 
cant.    And  the  answers  of  the  master  to  the  8tj^Kii|lg  inter- 
rogatories would,  in  a  conflict  of  testimony,  have  derived  a 
peculiar  importance,  if  not  in  chief,  at  least  as  corroborative 
evidence.     This  documentary  evidence  is  objected  to  by 
the  captors,  and  although,  if  admitted,  it  would,  by  itself^ 
have  little  weight  with  the  Court,  coming  as  it  does,  in  a 
solitary  and  disconnected  shape,  after  the  pressure  of  the 
other  testimony  was  folly  known,  and  of  course  the  impor- 
tance of  the  other  ship's  paper*  and  documents  fiilly  estab- 
lished;  yet,  as   the  objection  is   taken,   it  may   not  be 
improper  to  express  my  present  opinion.     And  I  am  of 
opinion,  that,  in  proceedings  of  this  nainre,  it  is  inadmissi- 
ble.    If  the  party  seeks  to  avail  himself  of  the  supposed 
confession  of  the  ship's  papers,,  he  onght  to  produee  the 
whole,  that  a  judgment  may  be  drawn  from  the  whole,  as  lo 
his  legal  right  to  damages*     He  asserts,  that  there  was  no 
probable  cause  of  seisure,  and  attempts  to  prove  it  by  wit* 
nesses,  and  a  partial  production  of  some  of  the  ship's  pa- 
pers, when  he  shews,  that  belter  evidence   is  y%t  l^ind 
within  his  own  control.     There  is  yet  another  reason  why 
the  whole  proceedings  in  the  priie  court  should  have  been 
produced,  and  that  is,  to  rebut  the  imputation  of  enemy'a 
property  on  board,  and  to  prove  that  the  Ubellant  had  sus- 
tained a  total  loss.     In  ordinary  cases,  a  capture  by  the 
enemy  might  have  been  sutfident  for  the  latter  purpose. 
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But»  io  this  CMe,  uoder  all  the  circ4iiD»taDces,  it  setms  to 
me  Miat  the  libellant,  baviog  accesB,  as  it  should  seem,  to 
the  admiraltj  records,  ought  to  have  gone  farther.  Be- 
sid^y  if  the  present  papers  were  admitted,  it  would  not 
follow, that  they  were  shewatothe  captors;  nor  that  other 
papers,  as  asserted  io  the  testimony  of  the  captors,  were 
not  on  board  at  the  time  of  the  capture.  But  1  decide 
this  objectioo  on  the  general  role,  which  appears  to  me  to 
be  a  safe  and  salutary  one,  that  the  party  who  relies  upon 
the  evideoce  of  the  ship*s  papers  io  prove  or  rebut  aoj 
bofttile  interest,  ought,  if  they  are  in  existence  and  within 
bis  control,  to  produce  the  whole,  otherwise  the  Court  wiH 
not  listen  to  partial  extracts.  In  so  deciding,  I  do  not  mean 
to  assert,  that  where  property  and  papers  are  captured  by 
an  enemy,  it  is  in  genera)  necessary  to  trace  them  farther^ 
The  presnmption  is,  thai  they  are  inaccessible,  and  seconda^ 
ry  evidence  is  gocK).  But  if  yon  shew  them  within  your 
GOBtiol,  yon  are  not  at  liberty  Io  whhhold  or  present  what 
you  please.  The  whole  must  be  pr€»duced,  or  the  whole 
withdrawn  from  the  cause. 

I  shall  not,  however,  reject  the  evidence,  because  in  my 
JH^ment  the  cause  may  weM  be  decided  consistently  with 
tbe  real  rights  of  the  parties  upon  Us  admission,  for  it  is  at 
DMMt  bnt  a  corroboratioo  of  what  tbe  master  has  perempto- 
rily sworn  in  his  deposition,  and  he  has  annexed  to  it  a 
€c»py  of  the  material  paper,  the  invoice.  There  are  two 
invoices  of  the  whole  cargo  transmitted  from  the  admiralty 
records,  which  are  diierent  both  io  items  and  value,  tbe 
one  being  1.  II 10  3s.  6d.,  the  other  I.  616  12s.  What 
could  have  been  the  intenticm  of  this  suppression  and  false 
Taluation  I  pretend  not  to  decide.  It  cannot  however  hot 
lead  Io  an  infisrenee,  which  I  should  be  very  loth  to  enter* 
tain,  that  there  was  a  secret  design  to  defraud  the  revenue 
of  some  country  ;  and  as  duties  are  here  calculated  on  the 
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ad  valorem  articles  od  the  invoice  value,  the  conjecture 
would  not  be  strained,  if  the  United  Stales  night  seem 
pointed  at  in  this  contrivance.  I  pretend  not,  however,  to 
lay  any  great  stress  on  it,  except  that  if  damages  were  to 
be  allowed  to  the  party,  I  should  hold  him  bound  by  the 
lesser  invoice.  **  Qut  sentit  commodttui,  eentire  debet  et 
ontw." 

The  causes,  which  are  now  relied  on  by  the  captors  to 
justify  or  excuse  the  capture,  are  the  want  of  a  clearance, 
the  prevarication  of  the  master,  the  suppression  of  the  in« 
voices,  the  want  of  sufficient  proofs  of  property,  the  devia- 
tion from  the  destination  apparent  upon  the  ship's  papers, 
and  the  suspicion  of  an  intended  illegal  Importation  Into 
the  United  States  of  British  merchandise.  On  examining 
prize  decisions,  a  great  indulgence  in  this  respect  seems  to 
have  been  allowed  to  captors,  where  they  have  acted  with' 
good  faith ;  and  in  the  Peacock^  and  the  St.  Antoniw^  it 
seems  to  have  been  held  a  sufficient  excuse,  that  the  vessel 
was  found  with  a  false  destination,  or  under  circumstances 
of  deviation  from  her  voyage.  The  latter  case  is  exceed*' 
ingly  strong,  and  came  by  appeal  from  the  High  Court  of 
Admiralty,  where  damages  were  denied,  and,  that  decision 
was  confirmed  by  the  Lords  Commissioners  with  costs.  It 
was  the  case  of  an  English  vessel,  trading  under  a  license 
with  Hollatid^  and  found  on  the  Dutch  coast,  but  loitering 
there,  so  that  the  captors  suspected  an  intended  destination 
for  Ostend  or  Dunkirki  and  the  license  was  produced  at 
the  time  of  capture.  That  the  vessel,  in  the  present  case, 
was  found  out  of  the  course  of  the  voyage  for  Amelia 
Island^  cannot  admit  of  a  doubt*  The  circumstance  of  a 
want  of  a  clearance  seems  now  fully  accounted  for ;  but  I 
still  entertain  great  doubts,  if  this  was  not  an  irregularity 
at  the  custom  house,  unauthorized  by  law.     Still,  however, 
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U  was  at  moat  but  ao  irregularity,  and  standing  alone,  it 
ceuld  not  liave  juetified  the  capture.  The  other  circum* 
•taocea  are  certainly  suflScient,  if  they  are  proved.  And  in 
thia  reapect  there  ia  a  conflict  between  the  testimony  of  the 
master  and  the  captors.  The  master  has  a  direct  interest, 
as  well  as  bias,  in  the  cause,  as  he  may  be  responsible  for 
hia  own  jniscondnct ;  and  therefore  it  was  peculiarly  fit  to 
bave  had  his  testimony  confirmed  by  a  full  and  perfect 
production  of  the  admiralty  proceedings.  I  observe  too, 
thai  in  respect  to  a  material  paper,  which  is  represented  to 
liaFe  beett  on  board,  he  spealis  guardedly,  and  in  annexing 
what  purports  to  be  a  copy,  he  does  not  pretend  to  verify 
it  by  any  collation  with  the  original,  but  simply  expresses  a 
belief  as  to  its  correctness ;  a  belief  from  aught  that  ap« 
pears,  resting  merely  on  memory  of  the  contents.  Why 
was  not  a  copy  of  the  original  produced  from  the  admi* 
ralty? 

It  ia  tme  alao,  that  the  captor's  witnesses  are  affected 
with  a  natural,  and  perhaps  unavoidable,  bias  the  other  way. 
They  have  not  however  any  interest  in  the  present  suit,  for 
let  it  be  determined  as  it  may,  I  bey  are  free  from  responsi- 
bility. The  testimony  o{  Harris  and  Mannings  in  particu* 
lar»  is  very  circumstantial.and  minute,  and  after  weighing 
all  the  circumstances,  it  appeara  to  me  that  the  argumenta 
in  favour  of  its  credibility  greatly  preponderate  over  those 
of  the  ntaater's.  If  they  are  to  be  believed,  the  conduct  of 
the  nnasler  was  calculated  to  awaken  and  inflame  auapi- 
ciooa  agaiipt  the  bona  fide  character  of  the  voyage  and  of 
the  cargo.  He  reluctantly,  and  after  evasions,  disclosed 
bis  papers  in  piece-meals ;  and  his  contingent  destination  to 
the  Vuited  StateSj  even  after  a  knowiedsce  of  the  war,  seems 
to  have  been  drawn  from  him  by  the  pressure  of  importu- 
nity, if  not  by  the  determination  to  send  the  vessel  in  for 
adjudication.     Nor  was  his  previous  equivocation,  in  rela- 
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tioD  to  his  deviattoD  from  Ibe  vojage,  c^lcukted  to  lull 
any  suspicions^  which  had  been  awakeoedi  wheo  a  oew  ex- 
planation was  giveo/founded  on  an  asserted  original  desti- 
nation  to  the  United  SiaitSy  instead  of  an  alteration  of  the 
course  by  necessity. 

It  should  seem  too,  that  there  were  two  bills  of  lading  cm 
board,  in  neither  of  which  was  there  a  coosignment  to  Mr* 
Woody  although  it  would  have  been  natural  to  expect  one, 
adapted  to  the  contingent  destination  to  the  UvUed  SkUts. 
There  were  also  two  letters  on  board  for  Mr.  Woody  one 
of  which  was  opened,  and  contained  no  statement  that  the 
property  belonged  to  him.  We  have  no  account  of  the 
other,  but  if  favourable  to  the  present  claim,  why  has  not 
an  authentic  copy  been  produced  to  the  Court  ?  There 
was,  too,  a  suppression  of  the  invoice,  if  we  credit  the  wit* 
nesses,  and  this  is  always  so  material,  that  its  absence  may 
well  occasion  a  reasonable  doubt  of  the  property,  especially 
when  combined  with  the  circumstance,  that  the  cargo  con- 
sisted of  prohibited  goods,  found  near  the  coasts  of  the 
United  States. 

Looking  to  all  the  facts  of  the  case,  as  presented  by  the 
evidence,  and  to  the  absence  of  what  must  be  deemed  ma- 
terial papers,  which  the  libellant  might  have  produced,  if 
they  would  have  made  in  his  favour,  1  should  think  myself 
pressing  the  law  in  relation  to  captures  with  unreasonable 
rigour,  if  I  were  to  decree  damages.  I  shall,  therefore, 
affirm  the  decree.of  the  District  Court. 

IabeldisnU$u4. 
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A  caie  of  eolluaive  capture.    Regularly  no  deliveiy  on  Ml  of  prise  piopeiiy  OQ^ 
16  be  aide,  eMiMr  t6  tte  capton  cv  Uie  daimant,  oitil  dtw  m  hau^ 
lnmoatca«ianleii  preferable  to  an  sfpniMMflt,  when  tbt  vihM  k  to  be  at* 
oertaioed  for  the  purpoteof  a  delivery  oa  bail 

IToder  what  circumitaoGes  farther  proof  it  admisiible  io  catet  of  an  aaserted  eoHnifit 
teptare.  FWtber  proof  in  pike  cauMB  it  never  admitted  by  way  cfoealtcrtfaMa^) 
hat  ahrafi  by  vrittcn  «r]deBee  and  depoatieiB. 

X  HiB  was  a  prize  cause  brought  by  appeal  from  the  Dia* 
trict  Court  of  Maine.  The  facta  are  fullj  stated  in  the 
following  opiuion,  delivered  bj 

STORY,  J.  The  schooner  George,  of  the  burthen  of  one 
hundred  and  thirteen  tons,  with  her  cargo,  was  captured,  oa 
or  about  the  13th  day  of  January,  1814,  by  the  private  arm- 
ed schooner  Fly  of  Portland^  owned  by  Htnry  L.  Dekoven^ 
master,  and  William  S.  Sebor,  lieutenant  of  the  same  vessel. 
The  privateer  is  described  in  her  commission  as  of  the  ton- 
nage of  thirty-nine  tons  and  twenty-eight  ninety  fifths,  mount- 
ing four  swivels  and  one  carriage  gun,  and  navigated  by 
twenty  men.     In  point  of  fact,  there  were  only  fifteen  per- 
sons composing  the  crew,  including  the  master  and  lieu- 
tenant, and  prize  master,  who  were  the  only  officers  on  board; 
and  the  whole  crew  were  hired  on  wages,  and  were  to  have 
no  share  whatsoever  of  prizes.     At  the  time  of  the  capture, 
the  George  was  lying  at  anchor  in  Long  Island  Harbour, 
in  the  island  of  Grand  Manan,  a  British  possession  in 
Pasaamaquoddy  Bay,  ostensibly  bound  to  Havanna,  in  the 
iBland  of  Cuba.    The  cargo  on  board,  with  the  exceptioa 
of  thirteen  hogsheads  of  fish,  and  three  hundred  boxes  of 
herrings,  consisted  entirely  of  British  manufactures  of  great 
Value,  and  ostensibly  owned  by  British  subjects  resident  in 
the  British  dominions.     The  George  was  in  fact  navigated 
by  five  persons,  according  to  the  allegation  in  her  certificate 
ef  clearance  and  list  of  men,  viz.  by  a  master,  a  mate,  twe 
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Bearnen  and  a  cook,  and  the  fliree  last  were  of  diflereiit  na- 
tions,  one  a  Portuguese,  one  a  Oreek,  and  one  a  Spaniard. 
There  was  also  on  board  a  supercargo.  Immediately  upon 
the  capture,  which  was  made  without  the  alighteatreaisteice, 
the  whole  crew,  except  the  master,  were  sent  on  shore,  and 
the  prize  was  brought  into  the  port  of  ElUworthf  where  she 
was  seized  by  the  collector*  It  seems,  that  the  cargo  oT 
the  Oeorge  was  originally  brought  from  Haltfax  to  St. 
JohnSi  and  that  from  the  latter  place  the  vessel  sailed,  on  or 
about  the  8th  daj  of  January,  1814,  having  on  board  con- 
voy instructions  to  rendezvous  at  Etang  Harbatir^  whence 
she  was  to  sail  on  her  voyage.  It  is  worthy,  bowevw,  oC 
remark,  as  it  connects  itself  with  the  last  deposition  of  O. 
Thomas,  that  the  place^  of  rendezvous  in  the  original  con- 
voy instructions,  is,  written  ^  Halifax y^*  which  is  erased,  and 
<*  Etang  Harbour^*  substituted.  It  is  also  worthy  of  remark, 
that  the  same  privateer,  but  a  few  days  before,  captured  » 
valuable  vessel  bound  ostensibly  from  St.  Andrews  ia  Hali*- 
fax. 

A  prize  allegation  was  filed  in  the  District  Court  of 
Mavie  by  the  master  of  the  Fljfy  and  upon  the  return  of 
the  usual  monition,  the  United  States  intervened,  and  daim- 
ed  condemnation  of  the  Oeorge  and  cargo,  upon  the  ground 
that  the  capture  was  collusive,  and  a  fraud  upon  the  laws  of 
the  United  States.  Upon  this  claim  the  District  Court  ad- 
mitted the  parties  to  farther  proof,  ani^that  having  come  in» 
after  a  full  hearing,  the  vessel  and  cargo  were  condemned  to 
the  United  States.  From  this  decree  the  captors  have  ap- 
pealed to  this  Court,  and  the  cause  has  here  been  elaborate- 
ly argued. 

Before  I  proceed  to  the  consideration  of  the  principal  quea- 
tions  in  this  case,  1  shall  take  occasion  to  examine  some  col- 
lateral points,  to  which  our  attention  has  been  directed,  and 
which,  with  a  view  of  settling  the  practice  in  prize  causes, are 
very  proper  for  jddicial  deliberation. 
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And  it  is  a  source  of  psiafal  consideration,  that  notwitb-. 
standing  the  manj  instances,  in  whicii  this  Court  has  had^ 
oecasioii  to  express  its  disapprobation  of  the  indiscriminate 
deliverj  of  prise  property  on  bail,  contrary  to  the  regular  ' 
coorse  of  prize  courts,  to  whomsoever  shall  choose  to  make 
hhnsdf  a  claimant,  however  weak,  or  fraudulent,  or  illegal, 
Us  title  maj  be,  that  practice  still  continues.  In  the  pre- 
sent case,  after  the  UniUd  SkUes  had  seized  the  property, 
and  interposed  a  claim,  on  the  ground  of  fraud,  and  before  a 
hearing  of  that  claim,  a  delivery  on  bail  of  the  whole  prize 
property  was  allowed  to  the  captors  after  an  appraisement. 
It  is  notorious,  that  such  appraisements,  when  made  with 
good  faith,  are  extremely  unsatisfactory ;  and  in  many  in- 
stances it  is  equally  notorious,  that  in  appraisements  the 
grossest  impositions  have  been  practised  upon  the  Court. 
Why,  in  all  cases  of  prize  property,  a  sale,  instead  of  a  de- 
livery on  bail,  should  not  be  made,  pending  the  priss  pro- 
ceedings, where  the  goods  are  realty  destined  for  sale  in  this 
country,  it  is  not  easy  to  answer.  It  would  at  least  have 
this  good  effect,  that  it  would  at  once  suppress  firaudulent 
daims  by  taking  away  the  temptation  tp  iniquitous  practic- 
es, and  it  would  repel  from  the  public  tribunals  much  of  that 
reproach,  which  has  been  undeservedly  cast  upon  them. 
In  making  these  remarks,  I  wish  to  be  understood,  as  not 
meaning  to  convey  the  slightest  imputation  upon  the  venera- 
ble  Judge  of  the  District  Court  of  Maine.  The  evils  are 
sot  attributable  to  himself;  but  to  those  irregularities  of 
practice,  as  well  in  respect  to  delivery  on  bail,  as  other  in- 
cidental proceedings,  which  have  so  much  embarrassed  the . 
appellate  Court  in  revising  the  decisions  from  the  District  of 
Maine* 

The  principal  point,  however,*  which  has  called  for  the  at- 
tentioD  of  the  Court,  is  the  practice,  which  is  to  govern  in 
this  novel  proceeding  on  the  part  of  the  United  Staiea. 
There  can  be  no  doubt,  that  the  United  States  may  well 
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iotenrene  »  priie  causes  to  secure  and  enforce  their  rights, 
whether  growiog  oat  of  the  breech  of  municipal  regttlatjoes^ 
or  of  the  laws  of  war*  Id  the  present  case,  such  an  interven- 
tion was  pecnUarly  fit,  for  without  doubt  the  property  either 
belonged  to  the  enemy,  or  to  American  citizens,  who  ia 
this  transaction  must  be  deemed  enemies*  The  qoeetiiMi 
then  occurs,  whether  the  United  States  or  the  captors  are 
entitled  to  introduce  farther  proof,,  to  sustain  their  relative 
rights,  after  all  questions  as  to  the  character  of  the  proper- 
ty itself  have  been  settled.  As  to  the  United  States^  if 
they  choose  to  rest  their  claim  upon  the  facts  apparent  upon 
the  record  growing  out  of  the  prise  proceedings,  there  is  no 
reason  in  general  for  the  admission  of  fiurther  proof!  But  if 
the  fraud  of  the  captors,  or  of  the  captured,  is  to  be  made 
.  out  by  evidence  oiuifMh,  it  seems  to  me  not  only  competent, 
but  the  indispensable  duty  of  the  Court,  to  direct  such  far* 
ther  proofs  and  to  issue  commissions  for  this  purpose.  And 
where  such  farther  proof  is  admissible,^  it  should  in  general 
be  open  to  both  parties,  and  always  be  by  depositions  and 
vrritten  evidence.  Mere  oral  testimony  is  inadmissible  in 
prise  proceedings.  There  are  exceptbns,  however,  to  the 
admission  of  farther  proof  on  behalf  of  the  asserted  ciqptors  i 
for  if  they  have  acted  with  gross  ill  faith,  or  gross  negligence,, 
the  attendant  of  fraud,  the  Court  ought  not  to  trust  those 
with  an  order  for  farther  proof^  who  have  thus  shewn  that 
they  mean  to  abuse  it.  This  rule  will  be  a  salutary  check 
upon  captors,  and  will  materially  subserve  the  public  into-, 
rests,  by  suppressing  fraudulent  connivances,  destructive  of 
public  morals.  The  admission  of  the  farther  proof  in  the 
District  Court  of  Maine  was,  therefore,  regular  and  proper  i 
although  it  is  to  be  regretted,  that  it  was  not  taken  by  cop- 
mission  under  an  order  distinctly  allowed  £gur  this  purpose. 
Lef  us  now  proceed  to  the  merits  of  the  controversy  as 
between  the. United  Statee  and  the  captors,  for  there  is  no 
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claim  on  htM(  of  the  captored.  And  here,  at  die  yerjr 
threshold  of  the  canae,  the  Court  aire  called  upon  by  the 
counael  for  the  captors,  with  an  eloquence,  to  which  it  is 
impossible  to  yield  too  high  a  homage,  to  disentangle  them« 
aelres  from  all  prejndicea  and  suspicions,  and  to  belieye 
the  whole  transaction  a  fair  one,  until  it  is  proved  otherwise 
by  plenary  evidence  of  fraud.  We  are  emphaticdiy  re^ 
minded  of  the  fianger  of  trusting  to  appearances,  as  the 
guide  of  judgment,  and  of  the  extreme  indiscretion  of  haz- 
arding conjectures,  which  mislead  the  more  as  ingenuity  or 
conidence  of  mind  induce  us  to  indulge  them.  For  myself, 
I  receive  the  admonition,  with  real  pleasure,  and  have  no  in* 
clinatioa  to  undervalue  its  real  force.  For  persons  of  exdt* 
ed  gtdus  and  authoritative  learning,  it  may  not  be  unfit  to 
adopt  the  boldest  pursuits  on  the  ocean  of  conjecture.  I 
pretend  not  to  the  rashness,  or  the  ambition  to  hold  so  peri^ 
lous  a  course.  My  humbler  mind  is  content  with  hvmUer 
views,  with  judgments  formed  by  patient  inquiries,  aided  by 
the  Kgfats  of  authority  and  precedent.  I  content  myself 
with  plying  the  shore,  as  a  more  suitable  task  for  those,  who 
hope,  by  cautious  diligence,  to  arrive  at  a  port  of  safety. 
To  drop  figurative  language,  I  may  be  permitted  to  say, 
that  the  duties  of  a  judicial  office  require  a  constant  and  pa- 
tient examination  of  evidence,  which  is  not  only  sometimes 
irreconcilable^  but  often  comes  under  circumstances,  which 
make  the  task  unwelcome  and  embarrassing.  To  allow  our- 
selves to  be  carried  away  by  slight  suspicions,  or  doubts, 
would  be  to  surrender  our  judgments,  and  to  inflict  upon 
suitors  all  the  punishments  attending  upon  the  popular  de- 
lusion, as  to  the  uncertainty  of  the  law.  But,  when  we  are 
caHed  upon  to  weigh  probabilities,  to  detect  impositions, 
and  unweave  the  web^  w^ich  fraud  and  ingenuity,  hi  this 
age  of  contrivance,  industriously  spread  to  ensnare  and  to 
deceive  us,  it  would  be  the  most  extravagant  of  errors,  to 
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shut  our  eyes  against  what  is  passing  in  the  world,  and  would 
betray  a  yisionary  attachment  to  ideal  virtue,  wholly  incou- 
sistent  with  the  sad  lessons,  which  experience  daily  points 
out  and  verifies  by  ezaoiple.  A  course  of  this  nature  would 
be  a  complete  sacrifice  of  judicial  functions,  and,  under  the 
mockery  of  law,  would  surrender  the  rights  of  all  ^honest 
men  in  the  community. 

If  indeed  the  doctrine,  which  I  now  assert,  need  support 
it  will  be  found  recognised  by  Sir  W.  ScoH  in  the  JSosalte 
and  Bettff^ — ^'  In  considering  this  case,"  says  that  able 
Judge,  *^  I  am  told,  that  I  am  to  set  off  without  any  preju- 
dice against  the  parties  from  any'  thing,  that  may  have  ap- 
peared in  former  cases ;  that  I  am  not  to  consider  forme^ 
circumstances,  but  to  suppose  every  case  a  true  one  till  the 
fraud  is  actually  apparent.  This  is  undoubtedly  the  duty, 
in  a  general  sense,  of  all  who  are  in  a  judicial  situation ;  biit^ 
at  the  same  time,  they  are  not  to  shut  their  eyes  to  what  ia 
generally  passing  in  the  world ;  to  that  obvious  system  of 
covering  the  property  of  the  enemy,  which,  as  the  war  ad* 
vanees,  grows  notoriously  more  artificial ;  higher  prices  are 
given  for  this  secret  and  dishonourable  service,  and  greater 
frauds  become  necessary ;  old  modes  are  exploded»  as  fast 
as  they  are  found  ineffectual,  and  new  expedients  are  de- 
vised to  protect  the  unsound  parts  better  from  the  Tiew  of 
the  court.  Not  to  know  these  facta,  as  iMitera  of  frequent 
and  not  unfamiliar  occurrence,  would  I^Kot  to  know  the 
general  nature  of  the  subject,  upon  which  the  court  is  to  d^ 
eide ;  not  to  consider  them  at  all  would  not  be  to  do  jus- 
tice." 

On  a  general  survey  of  the  case  now  before  the  Courts  it 
cannot  but  be  conceded,  that  it  bears  a  considerable  resem** 
blance  to  that  class  of  cases  of  collusive  captures,  which* 
though  not  new,  are  yet  very  unwelcome  guests  to  tbft 
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Court.  The  proximity  of  the  District  of  Maine  to  the 
British  territories,  the  numerous  ports,  with  which  it  is  in- 
dented, and  the  consequent  facility  of  communication,  afibrd 
the  strongest  temptations  to  illicit  traffic,  wheneTcr  the  pric- 
es of  British  manufactures  are  so  high  in  the  United  Statts,>. 
as  to  excite  the  cupidity  of  speculating  and  unprincipled 
men.  The  extravagant  prices  of  British  manufactures  since 
the  war  bare  quickened  this  avaricious  spirit,  and  the  re- 
cords of  this  and  of  the  District  Courts  pronounce  how  ex- 
tensive have  been  the  combinations  of  the  enemy  and  of 
some  of  our  own  citizens,  to  encourage  and  to  protect  this 
iHegltifflate  commerce.  Circumstances  of  this  nature, 
though  they  may  not  justly  awaken  snspicii^ns,  are  not 
fikely  to  lull  those,  which  have  once  been  fairly  excited* 

Taken  in  connexion  with  these  circumstances,  the  case 
before  the  Court  may  be  considered  in  two  views,  viz.  up- 
on the  intrinsic  evidence,  and  upon  the  positive  testimony, 
of  collusion,  which  it  presents. 

I  win,  in  the  first  place,  advert  to  that  view,  which  is  ap- 
pufent  upon  the  transaction  taken  per  st.  And  here  it  can- 
not be  denied,  that  some  of  the  circumstances;  relied  on  by 
tlie  United  StetteSf  afibrd  a  very  riight,  if  any,  inference  of 
firand.  In  truth,  they  are  just  such,  as  might  accompany 
an  innocent  transaction,  though  they  might  not  be  strangers 
to  a  premeditated  imposition.  It  is  hardly  possible,  in  this 
i^e  of  refinement  in  fraud,  that  aiiy  transaction  should  wear 
that  character  upon  its  forehead.  It  would  be  unnatural 
and  absurd,  that  every  disguise  should  be  thrown  off*,  and 
an  invitation  given  to  the  public  to  sift  and  detect  the  pur- 
posed mischief.  No  men  in  their  senses,  however  bold  or 
thougi|tless,  would  fail  to  throw  over  their  dishonourable 
projects,  the  grace  and  ease  and  simplicity  of  truth.  Ob 
the  other  hand,  a  care,  sedulously  exercised,  to  repel  every 
poBsible  imputation  of  illegality,  would  give  too  artificial  and 
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Btudied  an  effect,  to  escape  public  notice.    The  sjstematic 
arrangement  would  betraj  iti  origin. 

Apart  then  from  these  general  circumttanceSy  let  us  con^' 
aider  the  conduct  of  the  privateer  and  of  the  prize.  In  the 
first  place,  the  armament,  sixe  and  ownership,  of  the  prrra-^ 
teer,  considering  the  advanced  state  of  the  war,'  and  the 
diligence  and  force  of  the  British  navy  on  our  coast,  were 
not  of  such  a  nature  as  decisively  to  engage  the  assent  of  the 
mind  in  favour  of  the  apparent  intention  of  the  parties.  But 
connected  with  the  extraordinary  mode  of  hiring  the  crew^ 
it  is  difficult  to  resist  the  impression,  that  something  more 
was  meant,  than  the  ordinary  employment  of  a  cruise* 
This  is  the  first  instance,  which  has  ever  come  before  me, 
in  which  seamen  have  been  hired  on  board  of  a  privateer  at 
monthly  wages,  and  with  an  express  release  of  all  claims  to 
the  prizes  captured  during  the  cruise.  The  impolicy  of 
such  a  stipulation  is  so  obvious,  that  it  seems  hardly  credi- 
ble, that  in  any  bona  fide  transaction  it  should  find  a  place* 
tt  has  a  direct  and  immediate  tendency  to  discourage  all 
gallantry  and  enterprize,  to  sever  the  interests  of  the  crew 
from  that  of  the  owners,  and  to  afford  temptations  to  plun- 
derage and  embezzlement  of  prizes.  Men  will  not  readHy 
be  induced  to  hazard  their  lives,  where  neither  honour  nor 
interest  is  at  stake ;  much  less  will  they  guard  with  anxiety 
and  vigilance,  or  defend  with  bravery  and  firmness,  proper^ 
ty,  in  which  they  have  no  hope  of  profit.  I  wilt  venture  to 
appeal  to  the  knowledge  of  my  learned  brother  in  the  District 
Court,  and  of  every  gentleman  of  the  bar,  when  I  assert, 
that  in  the  great  number  of  prizes,  which  have  been  adjudi* 
cated  in  our  courts  since  the  war,  not  a  solitary  case  can  be 
found,  where  such  a  very  extraordinary  stipulation  has  ex* 
isted« 

On  the  other  hand,  it  is  notorious,  that  high  bounties,  be- 
sides a  full  share  of  prize  money,  have  been  very  frequently 
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given,  to  iodnce  seamen  to  engage  in  the  service.  So  diflS* 
cult  has  it  been  to  secure  adequate  crews  under  all  the  al* 
Inrements,  which  the  enemy's  commerce  has  afforded. 
And  what  is  the  inducement  held  forth  in  the  present  'ship^ 
ping  articles  for  a  release  by  the  crew  of  their  shares  in 
prices  ?  The  wages  of  twenty  dollars  per  month,  which  the 
shipping  articles  denominate  extraordinary  wages.  Now  I 
will  venture  to  appeal  to  the  experience  of  all  persons  con* 
versant  with  this  businessi  that  bounties  as  high  as  this  have 
often  been  given  or  advanced  ;  and  that,  as  wages,  the  sum 
does  not  much,  if  at  all,  exceed  the  ordinary  rate  of  hire,  which 
has  been  given  since  the  war  for  private  services.  There 
is  but  OOP  way  of  solving  the  difficulty,  which  such  a  stipu* 
lation  presents ;  and  that  is,  that  the  voyage  was  intended 
for  fraudulent  purposes,  and  the  captures  were  to  be  collu* 
sive.  The  service  was  contemplated  to  be  short,  and  the 
wages  were  to  be  easily  earned  by  a  traffic  without  honour 
and  without  peril. 

The  conduct  and  equipment  of  the  captured  vessel  were 
not  less  singular.  She  was  loaded  with  a  very  valuable  car- 
go of  merchandise,  all  of  which,  with  the  exception  of  an  in- 
significant quantity  of  fish  and  herring,  which  might  have 
been  thrown  in  by  way  of  cover,  was  peculiarly  fitted  for  the 
market  of  the  Uniied  SMes.  I  will  not  say,  that  the  cargo 
was  not  adapted  for  the  Havanna  market.  In  general,  it  pro- 
bably was,  for  it  is  inconceivable  that  the  parties,  if  they 
bteoded  a  fraud,  should  forget  to  make  the  destination  at 
teast  plausible.  It  is  sufficient  for  my  purpose,  that  all  the 
British  manufactures  were  of  a  sort,  which  bore  the  highest 
price,  and  wisre  most  in  demand  in  the  United  Slates*  *  On 
the  other  hand,  the  cargo,  however  well  adapted  for  sale  in 
the  Havanna^  could  not  there,  from  the  freedom  of  inter- 
course and  the  facility  of  trade,  bear  prices  at  all  propor- 
tionate.   And  it  is  not  a  little  extraordinary,  that  an  indirect 
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trade  tbrougb  the  British  provioces  sbovld,  vitk  iba  aoca^ 
■uilatioo  of  double  freights  and  expoDsea,  be  carried  0%  wbM 
the  direct  trade  from  Qreat  Britain  iras  open  to  the  eoter^ 
prises  of  her  merchaDts.  The  creir  of  the  Owrge  was  wim 
wholly  inadequate  for  such  a  voyage  10  the  winter  aeaaom 
Two  seamen  and  a  cook,  who  were  foreigners,  coanpoaeil 
the  crew  for  ordinary  duty  ;  and  it  is  inconceivable  that  ao^ 
valuable  a  cargo  should  have  been  entrusted  with  so  somU  a 
crew  for  any  thing  more,  than  a  mere  coastii^  voyage^  And 
why  should  foreigners  be  selected  ?  It  is  said,  that  British 
seamen  were  scarce  and  liable  to  be  impressed  ?  B«t,  haw« 
ever  true  Ibis  may  be  in  the  mother  country,  no  one  eas 
doul>t,  that  the  provinces  afford  large  numbers  of  seamen. 
The  other  equipments  of  the  vessel  for  the  voyage  I  do  not 
think  it  necessary  minutely  to  consider ;  thooglh  I  must  con- 
fess, that  the  testimony  strongly  impresses  me  with  the  be* 
lief,  that  they  were  not  siiJBcient  for  the  ostensible  voyage. 

The  vessel  also  had  convoy  instructions,  and  orders  td 
rendezvous,  as  it  is  affirmed,  at  Bidmg  Harbour^  so  as  to 
sail  under  the  protection  of  convoy.  -  Potting  out  of  sight  al 
question,  whether  Halifax  was  not  the  real  station  for  GOft» 
Toy,  which  I  it^cline  to  believe*,  why  was  not  the  G^rge  at 
Etang  Harbour^  conformably  to  her  orders  ?  She  swled,  as 
it  is  apparent  from  her  log-book  and  from  the  testimony  ia  the 
^ase,  with  a  wind  fair  for  that  port,  and  yeU  ao  far  from  plaeiag 
herself  under  the  protection  of  convoy  there,  she  volontarily 
sought^ an  open  harbour  in  an  exposed  island,  incapable  of 
defence  against  any  hostile  ajftack,  and  obvious  to  every 
hostile  cruiser.  This  extraordinary  conduct  is  not  attempt- 
ed to  be  accounted  for,  and  is  indeed  incapable  of  any  ra- 
tional  explanation.  It  was  certainly  the  height  of  madneas* 
if  the  property  and  destination  were  bona  fide;  and  I  can* 
not  but  think,  that  there  was  too  much  metlH>d  in  this  mad*. 
nessy  to  warrant  asupposition  of  innocent  delasioo;    And  for 
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wlisC  purpose  was  the  Charge  lying  in  Langhland  Hur- 
b<mr  for  seTenri  days  ?  Nothing  appears  to  justify  it. 

The  circumstances  also  of  the  captore  are  not  a  little  sin* 
gahr*  The  privateer,  it  seems,  had  due  notice  of  its  des- 
tiolfd  prey  while  lying  in  an  American  port,  and  immediate* 
ly  eailed  to  obtain  it,  without  even  the  benefit  of  an  accurate 
pflot.  The  Oeorge  was  captured  without  the  slightest  re* 
iistsmce,  while  lying  at  anchor ;  and  immediately  her  whole 
crew,  except  the  captain,  was  sent  on  shore,  and  the  prise 
nMnned  for  an  American  port.  Now  I  would  ask,  why 
afaonld  the  supercargo  «nd  the  Crew  have  been  dismissed,  to 
gtte  the  Alarm,  and  increase  the  chance  of  a  recapture  ? 
Why,  «o  near  an  Atnerican  port,  should  the  captors  have 
'^Qntarily  relinquished  the  statutable  bounty  for  every 
prisoner  of  war  f  Why  should  notlhe  supercargo  have  been 
brought  io,  to  answer  on  the  standing  interrogatories  ?  With*  . 
out  pretending  to  answer  these  questions,  I  must  say,  that 
if  the  capture  were  collusive,  there  would  be  notbingi ex- 
traordinary In  these  occurrences. 

As  io  the  papers  found  on  board,  there  Is  nothing  in  them, 
irfrfch  in  decisive  either  Way.  Nothing  is  more  easy,  than' 
the  fabrication  of  papers ;  and  these  are  as  merely  formal, 
a»  any  that  could  be  devised.  It  is  notorious  upon  the  re- 
cords  of  our  courts,  that  as  illicit  trade  has  become  more 
iaviting,  places  have  changed  their  names ;  Halifax  has  be- 
come 81.  Bariholomewa  ;  and  I  know  not  why,  in  a  giveil 
case,  by  a  like  metamorphosis,  Havanna  may  not  have  be- 
come a  port  in  the  District  of  Maine. 

These  are  some  of  the  intrinsic  circumstances  of  this 
transaction,  which  carry  to  my  mind  a  pregnant  presump- 
tisD  of  collusion.  They  may,  perhaps,  have  occurred  in  a 
bomuJid$  voyage ;  but  ao  rare  would  tie  the  chance,  and  so' 
extraordinary  the  coincidence,  that  the  most  sober  judg- 
ment would  pause,  before  it  would  incline  to  admit  the  pro- 
bability. 
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If  we  torn  to  tbe  positive  teBtimooy  io  the  caie,  everj 
doubt  of  innocence  must  be  strengthened,  and  every  pre* 
euroption  of  guilt  inflamed.  Much  of  the  apparent  difficultjr 
in  weighing  the  testimony  will  be  avoided  by  taking  all  tbe 
depositions  in  a  chronological  order,  and  comparing  the  sac* 
cessive  depositions  of  the  same  persons  together.  It  is  said, 
that  the  testimony  of  some  of  the  witnesses,  as  to  the  con- 
fessions of  the  Messrs.  Merritts^  is  incredible.  1  profess 
not  tp  feel  the  force  of  this  objection.  I  can  perceive  no 
reason,  why  persons  engaged  io  smuggling,  in  the  tide  of 
success,  and  under  circumstances  of  almost  thoroughly  ima^ 
gioed  security,  from  past  experience,  as  well  as  present 
hopes,  should  not,  among  persons  of  their  own  vocation,  re* 
count  their  success,  or  avow  their  intentions,  with  all  the 
aelf-complacency  of  regular  adventurers.  So  far  as  the  tes- 
timony is  impeached  by  credible  witnesses,  it  undoubtedly 
abates  its  force ;  but  after  every  reasonably  deduction  on 
this  head,  I  am  still  of  opinion,  that  the  weight  is  in  favour 
of  its  verity.  But  setting  all  the  restaside,  the  testimony 
of  James  Crodur^  who  stands  wholly  unimpeached  and  has 
Qo  interest,  would  be  decisive  as  to  the  collusion.  It  is  dif* 
ficnlt  to  read  his  statements,  and  not  to  yield  Ito  the  conclu- 
sion, that  the  capture  was  collusive. 

On  the  whole,  I  am  for  affirming  the  decree  of  the  District 
Court.  As  this  opinion  is  cooeiirred  in  by  the  District 
Judge,  let  tbe 

XhxUr  and  Jlirufiiaii  for  the  eaptpn, 
G.  Blake  and  PrehU  for  the  UnUed  Staiet. 

*  Upon  an  appeal  to  the  Sapreme  Coart  farther  proof  was  directed, 
^  upon  its  cominc  in.  tbe  Coart,  after  fliU  argament,  aftmed  the  de« 
eree.    2  Wheat.  R.  278. 
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Tbx  CoMMBftccir-— Vicb  Consul  of  Bwvdbn»  CLAiiiAirT. 

▲  MBtnl  caoDOt  lawfully  becone  the  carrier  of  pnmaoos  for  the  tupplj  of  the  ar- 
my of  one  of  the  belligerent!,  although  Mich  army  may  be  io  a  oeotral  country,  and 
directly  engaged  in  hottilitiet  only  against  a  third  bellifereot.— A  neutral  tfaip  en« 
MSed  in  aoch  traflle  it  not  entitlod  to  frtight. 

la  what  eaici  proviiioos  are  cootrabaod. 

T^His  was  an  appeal  on  the  part  of  the  captors  from  so 
mach  of  the  decree  of  the  District  Court  of  Maine^  as  al- 
lowed freight  to  the  owners  of'  this  ^^essel,  which  was  re- 
stored as  Swedish.  She  was  captured  on  a  voyage  from 
Lirnerick  in  Ireland  to  Bilboa^  carrying  a  cargo  of  grain, 
the  property  of  British  subjects,  which  appeared,  from  a  let- 
ter found  on  board,  to  have  been  exported  by  the  special 
permission  of  the  British  government  for  the  supply  of  their 
army  in  Spain^  and  the  shipper  was  required  to  produce  a 
certificate  of  its  being  delivered  for  that  use.  The  cargo 
was  condemned  in  the  District  Court. 

Dexter  and  JKiMmnn,  for  the  captors.  It  is  of  no  im- 
portaoce  to  inquire,  whether  the  cargo  consisted  of  articles^ 
which  are  usually  contraband,  or  not.  Within  the  true  spi- 
rit and  meaning  of  the  laws  of  nations,  they  became  contra- 
band Crow  the  character  of  the  voyage.  Provisions,  though 
not  in  their  nature  contraband,  are  yet  made  so  by  circum- 
stances ;  as  when  on  their  way  to  a  besieged  place.  Spam 
at  this  time  was  so  far  exhausted,  that  provisions  became 
as  necessary,  to  enable  the  British  to  prosecute  the  war  in 
that  country,  as  they  ever  were  to  enable  a  besieged  place 
to  hold  out.  If,  when  shipped  from  one  individual  to  an- 
other, they  would  have  been  contraband,  how  much  more 
•o  in  this  casev  whore  the  shipment  was  made  expressly  for 
the  use  of  a  power  at  war  with  us,  and  by  a  permission, 
which  in  ordinary  cases  is  rigorously  withheld  ? " 

I  Byik.per  Dupcn.  111.— 1  Rob.  R.  296.-2  Rob.  R.  186. 
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Though  the  right  of  the  neutral  to  freight  is  oow  gene- 
rallj  adnilteciy  j9t  there  are  mci  iraottfig  retpectable  au- 
thorities in  support  of  ao  opposite  doctrine.  Bynkershoek 
eepeciallj  maintains,  that  the  neutral  ought  to  know  iM 
risk  he  takes,  and  to  demand  a  rate  of  freight  proportion- 
ed to  it ;  and  that,  as  he  makes  his  own  bargain,  no  freight 
ought  to  be  allowed,  unless  he  delivers  his  cargo  at  the 
00ft  of  destination.  What  is  the  reasoning  opposed  to  this  ?* 
It  is  founded  entirely  on  the  fiction,  that  the  captor  takes 
the  place  of  the  enemy  shipper.  This  is  not  true.  If  it 
were,  why  should  not  the  captor  be  bound  by  the  contract 
for  the  purchase  of  the  goods,  if  bought  on  credit,  as  well 
au  by  that  for  the  carriage  of  them?  The  captor  stands  io 
the  place  of  the  enemy  shipper  as  to  rights  only,  but  not  as 
to  duties.  It  may  be  said,  tha^this  is  against  authority;  but 
we  are  bound  by  authority  no  farther,  than  it  has  actually 
gone.  The  rule  as  to  freight  has  been  encroached  upon 
in  'several  instances.  What  reason  can  be  given  for  the  ex- 
ceptions of  the  colonial  or  coasting  trade,  which  will  not  ap- 
ply, with  equal  or  greater  force  to  the  present  case?  The 
reason  usually  urged  is,  that  by  such  trade  the  commerce 
of  the  enemy  is  aided— «  most  feeble  reason,  compared 
with  that,  which  exists  in  the  ease  before  the  Court.  Here 
not  only  was  aid  afforded  to  e^maerce,  but  direct  assist- 
ance  was  given  in  the  prosecution  of  the  war.  That  the 
amy,  for  which  these  supplies  were  intended,  was  net  act- 
ing against  us,  cannot  affect  the  question.  The  relief  af-* 
forded  to  our  enemy  in  his  operations  against  one  hostile 
power,  left  him  at  liberty  to  employ  the  greater  resonrcea 
against  ua.  We  may  appeal  to  the  very  facts  of  the  present 
caae ;  for  Lord  WMingion'^  army,  after  being  successful 
in  SpaiHj  was  transported  to  the  UniM  Slotea,  and  la  at 
tUa  BKraient  making  war  upon  our  shores. 
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•  Prtstoiij  for  the  clairoaiit.  The  rule,  which  allows  freight 
to  the  neutral  carrier  of  eDemy '»  goods,  is  ancient  and  well 
•atabliahed.  Though  questioned  by  Bynkerskoek-^  it  is  re- 
cognised bj  nearly  all  other  writers  on  maritime  law,  and  by 
the  Catuolato  del  Mare*  It  is  founded  upon  the  principle, 
Uiat  the  rights  of  the  neutral  are  no  farther  to  be  interfisred 
with,  than  may  be  necessary  for  the  prosecution  of  the  war* 
His  lawful  contracts  are  not  to  be  disturbed,  and  among  these 
is  the  employment  of  his  ships  in  carrying  the  property  of  a 
nation  in  amity  with  him*  The  restrictions  upon  this  right 
are  accurately  defined.  He  is  to  carry  on  no  unbiwfol  trade. 
The  coasting  trade,  therefore,  which  relieves  the  enemy 
from  the  pressure  of  the  war,  is  not  alloiTed.  The  colonial 
trade  also,  is  prohibited,  upon  the  principle,  whether  just 
or  not,  that  no  trade  is  lawful  in  war,  which  is  not  permitted 
in  peace*  Contraband  is  the  next  case  defined,  and  this 
ought  not  to  be  carried  beyond  its  present  extent,  which  is 
confined  to  articles  in  their  nature  warlike,  or  to  such,  as 
become  contraband  from  their  being  destined  to  a  besieged 
place,  or  to  a  port  of  naval  equipment. 

The  articles,  in  the  present  case,  were  not  in  their  nature 
GODtrabaad,  nor  was  there  any  thing  illegal  in  a  neutral's  car* 
tying  provisions  to  the  British  fleet  in  Lisbon,  or  elsewhere 
not  on  our  coast.  This  does  not  resemble  the  case  of  des- 
tioatioo  to  a  known  port  of  naval  equipment.  It  is  admit- 
ted, that  the  neutral  might  lawfully  transport  provisions  to 
l/jsbott  or  BUboa  for  the  supply  of  the  iohabitaots.  «8up* 
pose  then,  that  the  master  is  directed  to  deliver  his  cargo 
to  the  commiaaary  /pf  an  army  there.  It  is  the  army  of 
Spam,  our  friend.  There  can  be  no  unneutral  conduct 
towards  us  in  carrying  provisions  to  an  army  of  our  enemy- 
employed  in  defending  a  country,  with  which  we  are  in  ami* 
ty.  The  case  might  be  different,  if  supplies  were  brought 
to  an  army  hovering  on  our  coast,  or  a  navy  blockading  our 
harbours. 


264  MASSACHUSETTS, 


Commerceii. 


If  o  case  has  been,  and  none,  it  is  believed,  can  be  pro- 
duced, in  which  neutral  propertj  has  been  confiscated  un- 
der circumstances  like  the  present.  '  As  to  the  argument, 
that  the  British  army  were  aided,  and  thus  the  enemy  en- 
abled to  employ  a  larger  portion  of  his  force  against  us,  it 
is  too  remote  to  justify  any  conclusion  from  it,  on  the  lub- 
Ject  before  the  Court. 

STORY,  J.  (after  stating  the  facts.)  The  general  rule, 
that  the  neutral  carrier  of  enemy's  property  is  entitled  to  his 
freight,  is  now  too  firmly  established,  to  admit  of  discussion. 
But  to  this  rule  there  are  many  exceptions.  If  the  neutral  be 
guilty  of  fraudulent  or  unneutral  conduct,  or  have  interposed 
himself  to  assist  the  enemy  in  carrying  on  the  war,  he  is  justly 
deemed  tio  have  forfeited  his  title  to  freight.  Hence  the 
carrying  of  contraband  goods  to  the  enemy,  the  engaging 
in  the  coasting  or  colonial  trade  of  the  enemy,  the  spolia- 
tion of  papers,  and  the  fraudulent  suppression  of  an  ene- 
my's interest,  have  been  held  to  affect  tl^e  neutral  with  the 
forfeiture  of  freight.  And  in  cases  of  a  more  flagrant  cha- 
racter, such  as  carrying  despatches,  or  military  passengers, 
for  the  enemy,  or  an  engagement  in  the  transport  service  of 
the  enemy,  or  a  breach  of  blockade,  the  penalty  of  confis- 
cation of  the  vessel  has  been  also  inflicted.' 

By  the  modern  law  of  nations,  provisions  are  not,  in  ge- 
neral, deemed  contraband  ;  but  they  may  become  so,  when 
the  property  of  a  neutral,  on  account  of  the  particular  situ- 
ation of  the  war,  or  on  account  of  their  destination.'  If  des- 
tined for  the  ordinary  use  of  life  in  the  enemy's  country, 

'  Bynk.  Q.  P.  Jur.  ch.  U.-^The  Sarah  Christina,  1  Rob.  237.— n« 
Haase,  1  ifM.  2»6,-^The  Emanuel,  1  Rob,  296.— T^  Immanuel,  2 
Rob,  186.— 7%«  Jiloi,  3  Rob.  299.-~T^  Rising  Sun^  2  Rob.  104.— 
The  Madonna  del  Burso,  4  Rob.  169.— 77^  Neuiralitat,  3  Rob.  295.*- 
Thc  fFehaart,  2  Rob.  128.— TAe  Friendship,  6  Rob,  420. 

3  The  Jonge  Margarttha,  1  Rob.  189. 
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ihey  are  not,  id  general,  contraband ;  but  it  is  otherwise,  if 
destined  for  oiilitarj  nse.  Hence,  if  destined  for  the  army 
or  navy  of  the  enemy,  or  for  bis  ports  of  naval  or  military 
equipment,  thej  are  deemed  contraband/ 

Another  exception  from  being  treated  as  contraband,  is 
when  the  provisions  are  the  growth  of  the  neutral*  export- 
ing country.  But  if  they  be  the  growth  of  the  enemy's 
country,  and  more  especially  if  the  property  of  his  sub- 
jects, and  destined  for  the  enemy's  use,  there  does  not  seem 
any  good  reason  for  the  exemption ;  for,  as  Sir  William 
Scott  observes,  in  such  case,  the  party  has  not  only  gone 
out  of  his  way  for  the  supply  of  the  enemy,  but  he  has  as- 
sisted him  by  taking  off  his  surplus  commodities.* 

But  it  is  argued,  that  the  doctrine  of  contraband  cannot 
apply  to  the  present  case,  because  the  destination  was  to 
a  neutral  country.  And  it  is  certainly  true,  that  goods 
destined  for  the  use  of  a  neutral  country  can  never  ^be 
deemed  contraband,  whatever  may  be  their  character,  or 
however  well  adapted  to  warlike  purposes.  But  if  such 
goods  are  destined  for  the  direct  and  avowed  use  of  the 
enemy's  army  or  navy,  I  should  be  glad  to  see  an  authority, 
which  countenances  their  exemption  from  forfeiture,  when 
the  property  of  a  neutral.  Suppose  a  British  fleet  were 
now  lying  in  a  neutral  port,  would  it  be  lawful  for  a  neutral 
to  carry  provisions  or  munitions  of  war  there,  avowedly  for 
the  exclusive  supply  of  such  fleet  ?  Would  it  not  be  a  di- 
rect interposition  in  the  war,  and  an  essential  aid  to  the  ene- 
my in  his  hostile  preparations  ?  In  such  a  case,  I  should 
imagine  the  goods,  if  the  property  of  a  neutral,  had  the  taint 
of  contraband,  in  its  most  offensive  character,  on  account  oC 
their  destination,  and  that  the  mere  interposition  of  a  neu- 
tral port  would  not  protect  them  from  forfeiture. 

*  The  Jimge  MargarMa,  I  Rob.  189.  *  J%e  Jange  Margantha. 

VOL.  11.  34 
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I  agree,  however,  that  strictlj  speaking  this  is  not  a  ques- 
tion of  contraband,  for  that  can  arise  only  when  the  pro* 
perty  belongs  to  a  neutral,  and  here  the  property  belonged 
to  an  enemy,  and  therefore  was  liable,  at  all  erents,  to  coo* 
demnation.  But  was  the  voyage  lawful,  and  such  as  the 
neutral  could,  with  good  faith,  and  without  a  forfeiture  of 
his  character,  engage  in?  It  has  been  solemnly  adjudged, 
that  being  engaged  in  the  transport  service  of  the  enemy, 
or  in  the  conveyance  of  military  personages  in  his  employ, 
are  acts  of  hostility,  which  subject  the  property  to  confis- 
cation*' And  the  carrying  of  despatches,  from  the  colony 
to  the  mother  country  of  the  enemy,  has  subjected  the  par^ 
ij  to  the  like  penalty.^  And  in  these  cases,  the  fact,  that  t(te 
Toyage  was  to  a  neutral  port,  was  not  thought  to  change  the 
character  of  the  transaction.  The  principle  of  thes^  de- 
terminations was  asserted  to  be,  that  the  party  must  be 
deemed  to  place  himself  in  the  service  of  the  hostile  state, 
and  assist  in  warding  off  the  pressure  of  the  war,  or  in  Ca- 
vouring  its  offensive  projects. 

Now  I  cannot  distinguish  these  cases,  in  principle,  from 
that  before  the  Court.  Here  is  a  cargo  of  provisions  ex- 
ported from  the  enemy's  country  with  the  avowed  purpose 
of  supplying  the  army  of  the  enemy.  Without  thts  desti- 
nation, they  would  not  have 'been  permitted  to  be  exported 
at  all.  Can  a  more  important  or  essential  service  be  per- 
formed in  his  favour  ?  In  what  does  it  differ  from  the  case 
of  a  transport  in  his  service  ?  The  property  nominally  be- 
longs to  individuals,  and  is  freighted  apparently  on  private 
account,  but  in  reality  for  public  use,  and  under  a  public 
contract,  implied  from  the  very  permission  of  exportation. 

•  T%e  FrUndship,  6  lUb.  420.— 7%e  Orosembo,  6  Rob.  430.-7^ 
Carolina,  4  Rob.  336. 

^  Tke  Jtakmla,  6  JRofr.  440.— I%e  Gonstonfla,  6  Rob.  461.— iVof€. 
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It  18  in  Tain  to  contend,  that  the  direct  effect  of  thiii 
▼ojage  was  not  to  aid  British  hostilitiea .against  the  United 
Slates*  It  might  enable  the  eiiemj  indirectly  to  operate 
with  more  vigour  and  promptitude  against  us,  and  increase 
his  disposable  force.  But  it  is  not  the  effect  of  the  parti- 
cular transaction,  that  the  law  regards.  It  is  the  general 
tendency  of  such  transactions  to  assist  the  military  opera- 
tions of  the  enemy,  and  the  temptation  which  it  presents 
to  deviate  from  a  strict  neutrality.  Nor  do  I  perceive  how 
the  destination  to  a  neutral  port  can  vary  the  application  of 
the  rule.  It  is  only  doing  that  indirectly,  which  is  prohi- 
bited in  a  direct  course.  Would  it  be  contended,  that  a 
nentral  might  lawfully  transport  provisions  for  the  Britisli 
fieet  and  army,  while  they  lay  at  Botirdeatcx,  preparing  for  an 
expedition  to  the  United  States  ?  Would  it  be  contended, 
that  he  might  lawfully  supply  a  British  fleet  stationed  on 
oor  coasts?  I  presume,  that  two  opinions  could  pot  be  en- 
tertained on  such  questions ;  and  yet,  though  the  cases  put 
are  strong,  I  do  not  know,  that  the  assistance  is  more  ma- 
terial, than  may  be  supplied  under  cover  of  neutral  desti- 
nations like  the  present. 

On  the  whole,  I  am  of  opinion,  that  the  voyage,  in  which 
this  vessel  was  engaged,  was  illicit,  and  inconsisteni  with 
the  duties  of  neutrality  ;  and  I  think  it  is  a  very  lenient  ad- 
ministration of  justice,  to  deny  the  neutral  master  his  freight. 

The  decree  of  the  District  Court  is  reversed,  so  far  aa 
it  allows  the  freight ;  and  as  to  the  residue  is  affirjned.* 

^  AJImMixi^thtBufTmit  Court,  1  If^eot^'t Hep.  389- 
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The  San  Jo»  Indiaho  and  cargo,  Felis,  master. 

A  ihip  if  deemed  to  beloog  to  the  coantry,  where  the  owneri  rende. 

If  a  ship  carry  the  Portueuese  flag,  but  the  ownen  reside  io  £nf  Zsfuf,  the  it  eop- 
demnable  at  prise  of  war. 

Coortnof  priie  look  to  the  Ugal  ioterert  ia  the  ihip,  and  will  not  reeogsiie  oeutral 
^quiUAU  ioterests. 

The  property  of  a  person  may  ac^aire  a  hostile  character,  although  his  residence  be 
neutral.  TherHbre,  where  a  person  is  engaged  in  the  ordinary  or  extraordinary 
eonmeroe  of  an  enemy's  eoontiy,  upon  the  Mme  footing,  nnd  with  the  same,  nd- 
vaotafes  as  native  resident  rahjects,  his  property  employed  io  such  trade  is  deemed 
incorporated  into  the  general  commeree  of  that  countiy,  and  sul:yect  to  coofiiica- 
tion,  be  his  residence  w^re  it  may. 

If  there  be  a  house  of  trade  established  in  the  enemy's  eomitry,  the  property  of  all 
the  partnen  in  the  house  is  condemoable  as  priie,  notwithstanding  some  of  them 
have  a  neutral  residence.  But  such  connexion  will  not  aflect  the  other  separate 
property  of  the  partners  having  a  neutral  residence. 

If  such  house  ship  goods,  on  tkdr  onm  ocesunf,  to  one  of  the  partaen,  who  is  donip 
ciled  in  a  neutral  coontry,  it  is  liable  as  prise;  but  it  is  otherwise,  if  the  shipment 
be  made  by  the  order  of  the  partner,  on  his  separaU  atepuni  and  rxtkt  and  not  on 
joint  account 

If  a  person  domiciled  ui  the  enemy's  country  be  a  partner  in  a  house  of  trade  estab- 
lished in  a  neutral  country,  and  ship  g<x>ds  to  them  upon  their  joint  aoeouot  and 
risk,  and  net  on  his  separate  iiccouot,  tbs  goods  are  not  liable  to  condemnation. 
But  it  M  otherwise,,  if  shipped  for  bis  separate  account. 

In  Rpueral,  the  residence  of  a  stationed  agent  io  an  eaemyl  country  will  not  aftet 
the  trade  of  the  neutral  principal  with  a  hostile  character.  But  this  is  true  only, 
as  to  the  ordinary  trade  of  a  neutral,  as  such,  earned  on  in  the  ordinary  manner ; 
for  if  such  trade  is  carried  on,  not  on  the  footing  of  a  foreign  merchant,  but  as  a 
privileged  trader,  or  by  an  Incorporation  with  the  general  eommerse  of  the  cat- 
my,  in  the  same  manner  and  with  the  same  benefits,  as  a  native  merchant,  it  is 
deemed  hostile. 

Therefore,  if  a  partner  in  a  neutral  boose  be  domicfled  m  the  enemy's  country,  and 
engaged  in  its  general  commerce,  far  Ms  btm{fit  ff/ns  nmhral  Aenis,  the  property 
is  coDdemnable  as  prise. 

The  doctrhie  as  to  stoppage  in  tmntUu  applies  only  to  the  case  of  insolvency,  and 
presupposes,  not  only  that  the  property  of  the  goods  has  passed  to  the  consignee, 
but  that  the  possession  is  in  a  third  person  in  transit  to  the  consignee.  It  camwt 
apply  to  a  r  tse,  wliere  the  actual  or  constructive  possession  remains  in  the  ship- 
per, or  h'ls  exclusive  agents. 

In  gpoeral,  the  rules  of  tlie  prise  court,  as  to  the  vestuig  of  property,  are  the  same  as 

those  at  common  \^w. 
Where  a  merchant  abroad,  in  pursuance  of  orders  to  purchase  goods,  sells  dther  hi, 
own  goods,  or  purchases  goods  for  his  correspondent  en  his  enm  credii^  no  property 
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10  tbe  goods  vt&U  io  his  oocreipoiideot,  iiatil  be  has  done  sodm  ootorioos  act  to 
divest  himself  of  hi4  title,  or  h^s  parted  with  the  possession  by  ao  actual  and  un- 
cooditiooal  delivery  for  the  use  of  such  correspondent. 

A  shtpiDeot  onade  bf  tbe  shipper  to  his  own  agent,  of  Ihe  goods  so  purchased,  giving 
him  a  right  to  hold  them,  until  he  has  made  arrangements  with  his  correspondent, 
does  not  devest  the  title  or  possession  of  the  shipper. 

Where  a  shipment  is  made  to  a  firm,  and  tbe  perMMis  who  compose  it  do  not  appear, 
&rther  proof  will  be  required  of  the  names  and  domidl  of  the  parlies. 

Where  a  shipment  is  made  to  partners,  thej  are  held  by  the  Prise  Court  to  take  in 
equal  moieties,  unless  upon  the  original  papers  a  different  proportion  appears. 

Where  a  shipment  is  made  fai  an  enemy^s  vessel,  in  a  voyage  from  an  enemy ^scoon- 
ttf'f  it  is  presomed  to  boloiig  to  eac^^un,  unless  a  distinct  neutral  character  be 
impressed  upon  it. 
•  The  treaty  of  1810,  between  tbe  Portuguese  and  British  governments,  did  not  pre- 
vent British  merchant^  resident  in  the  BroMUt^  from  acquiring  the  neatral  charac- 
ter of  tiieir  donidl. 

±  HIS  was  a  prize  cause,  comiDg  before  tliis  Court  on  ap- 
peal from  (he  District  Court  of  Maine.  The  cargo  was 
claimed  by  the  master  in  behalf  of  twentj-six  different 
shippers,  including  a  claim  for  his  own  adventure  ;  and  the 
ship  was  claimed  bj  him,  as  the  property  of  Da  Costaf 
€hiimaraen8  and  Co*  o(  Liverpool. 

At  the  opening  of  the  cause,  Pitman^  for  the  captors, 
stated,  that  in  the  Court  below  the  claimant  had  been  per- 
mitted to  examine  the  papers  before  filing  the  claim,  and  he 
produced  the  record,  from  which  it  appeared,  that  an  ob- 
jection to  this  course,  made  bj  the  captors,  was  overruled 
bj  the  court.  ' 

[SrOBF,  J.  This  is  contrary  to  tbe  ordinary  prac- 
tice. In  general,  the  claimant  must  make  his  claim  and 
affidavit,  without  being  assisted  by  the  papers  in  shaping 
them,  and  if  they  be  found  substantially  to  agree  with  the 
documents,  he  will  afterwards  be  permitted  to  correct  any 
formal  errors  from  the  documents  themselves.  But  in 
special  cases,  where  a  proper  ground  is  laid  by  affidavits. 
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an  .order  will  be  oiade  for  ao  examinatioD  of  such  papers,  aa 
are  necesaary  to  a  party  to  make  a  proper  specificatioD  oC 
his  own  claim*  but  not  for  a  general  examination  of  all  tlie 
abip's  papers.] 

As  the  sereral  claims,  with  the  facts  relating  to  them, 
are  distinctlj  considered  in  the  opinion  of  the  Court,  it 
will  b<i  unnecessary  here  to  detail  the  circumstances  of 
each  shipment.  It  will  be  sufficient  to  observe,  that  tho 
claimants  were  either  Portuguese  or  British  subjects,  re- 
siding, some  in  Brasilf  and  others  in  England^  and  for  the 
moat  part  members  of  commercial  houses,  having  establish* 
ments,  or  resident  partners,  in  both  the  countries.  The 
cases  divided  themselves  into  three  classes ; 

1.  Where  there  were  houses  in  both  the  countriea  con- 
stituted by  the  same  persons. 

2.  Where  there  were  houses  in  both  the  countries,  but 
the  partners  not  all  the  same. 

3.  Where  there  was  no  house  in  the  belligerent  conntryt 
but  a  partner  residing  there  for  the  purpose  of  transacting 
business. 

The  questions  of  law  discussed  in  the  argument  were, 
either  as  to  the  neutral  or  hostile  character  of  the  property, 
considered  in  relation  to  the  residence  and  commercial  con- 
nexions of  the  owner ;  or  they  concerned  the  right  of  pro- 
perty,  whether  it  remained  in  the  belligerent  shipper,  or 
had  vested  in  the  neutral  claimant,  at  the  time  of  the 
capture  ? 

In  regard  to  the  first,  Pitman  for  the  captors  made  two 
points ; 

1.  That  where  a  partner  of  a  house  in  an  enemy's  coun- 
try resides  in  a  neutral  country,  and  there  carries  on  the 
trade  of  the  house,  the  character  of  the  traffic  will  make 
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Ae  property  hostile,  notwithstaiiding  the  personal  resi- 
dence.' 

2.  That  British  subjects,  resident  in  the  Portuguese 
dominions,  were  considered  in  England  to  retain  their 
British  character,  and  were  therefore  excepted  from  the 
general  principles  of  prize  law,  as  to  commercial  resi- 
dence.* 

Upon  these  grounds,  the  captors  sought  condemnation  of 
the  whole  of  the  property  belonging  to  British  subjects, 
wherever  resident,  and  of  all  that  belonging  to  Portuguese 
subjects,  who  resided  in  Oreat  Britain. 

1 1  Rob.  14, 16,  Tke  FigUaniia.^i  Rob.  230,  Tke  Herman.--2  Rob. 

41,  The  Portland 6  Rob.  302,  Tke  Jonge  ClasHna.~A  Rob.  235,  Tke 

Dree  Gebroedert."-^  Rob.  118,  Tke  Anna  Catarina. 

'  4  Rob.  61,  Tke  Henrick  and  ^foria.— 1  Rob.  148,  Tke  Plad-Oyen.-' 
J%e  treaty  <f  amity,  Src.  between  kis  B.M.  and  ike  P.  R.  qfPortugal^ 
made  at  Rio,  19  Feb.  1810;  artieU  \0^ 

*Tlie  material  part  of  that  article  is  as  follows  :^**  His  Royal  High- 
ness the  Princb  Kegent  of  Portugal,  desiring  to  protect  and  facilitate 
tbeoomoDerceoftlie  subjects  of  Great  Britain  w<thiD  tiis  domiDions,  at 
well  as  their  relations  of  intercourse  wi^h  his  own  suhJccOt,  is  pleased 
to  grant  to  them  the  privilege  of  oomloating,  and  having,  special  ma^ 
gistrates  to  act  for  them,  as  Judges  Coa«iervators  in  those  ports  aad 
cities  of  his  dominions,  in  which  tribunals  and  courts  of  justice  are  or 
may  hereafter  be  established.  These  judges  shall  try  and  decide  all 
caasew  brovght  before  them  by  British  subjects,  in  the  same  manner  as 
formerly,  and  their  authority  and^determioat ions  shall  be  respected; 
and  the  laws,  decrees,  and  customs  of  Portugal,  respecting  the  Jons* 
dtction  of  the  Judge  Conservator  are  declared  to  be  recognised  and  re- 
newed in  the  present  treaty.  They  shall  be  chosen  by  the  plurality 
of  British  subjects  residing  in,  or  trading  at,  the  port  or  place,  where 
the  jurisdiction  of  the  Judge  Conservator  is  to  be  established ;  and  the 
(iboice  so  made  shall  be  transmitted  to  his  Britannic  MaJesty^s  ambas- 
sador, or  minister  resident  at  the  court  of  Portugal,  to  be  by  him  laid 
before  his  Boyal  Hichness  the  Prince  Recent  bf  Portugal,  in  order  to 
obtain  his  Royal  Highness's  cofisent  and  confirmation,  in  case  of  not 
obtaining  which,  the  parties  are  to  proceed  to  a  new  election,  nntil 
the  royal  approbation  of  the  Prince  llegent  be  obtained." — The  residue 
of  the  article  provides  for  the  removal  of  the  Judge  Conservator  b?  ap- 
plication through  the  ambassador  or  minister;  and  also  contains  some 
stipulations  in  return  on  the  part  of  his  Britamiic  Majesty. 
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W.  SulKvan,  for  the  claimants.  The  captors  rest  their 
claiiD  of  condefflDation  upon  two  grounds  : 

1.  That,  though  residing  in  a  neutral  country,  the  claim- 
ants enjoy  there  such  privileges,  as  can  only  belong  to 
British  subjects. 

2.  That  they  are  concerned  in  houses  of  trade  in  the 
enemy's  country. 

As  to  the  residence,  it  is  contended,  that  an  Englishman 
resident  in  a  neutral  country  is  neutral.' 

Do  the  circumstances,  under  which  they  reside  in  the 
Portuguese  dominions,  prevent  the  application  of  the  gene- 
ral principle  in  the  present  instance  ?  The  Ipth  article  of 
the  treaty,  which  is  relied  on  for  this  purpose,  cannot  have 
this  effect.  It  provides  for  nothing  more,  than  the  estab- 
lishment of  a  tribunal,  similar  to  the  consular  courts,  which 
exist  throughout  the  world.  It  is  a  mere  commercial  con- 
cession, for  which  the  British  government  gives  an  equiva- 
lent by  the  treaty.  The  judge  is  a  Portuguese,  chosen 
by  the  British  subjects,  but  confirmed  by  the  Prince  Re- 
gent  of  Portt^cd.  A  British  subject  so  situated  might 
commit  treason  against  the  Portuguese  government.* ' 

Does  the  connexion  with  a  house  of  trade  in  England 
take  away  the  neutral  character  ?  The  principle  of  neu- 
trality derived  from  residence  being  once  established,  it  fol- 
lows, that  a  British  subject  so  resident  may  carry  on  trade 
with  his  native  country.  He  may  ship^  and  receive  re- 
turns, and  his  goods,  in  going  and  coming,  will  be  protected 
llroffl  capture.  He  may  do  whatever  any  other  neutral  may 
do.  If  then  he  may  carry  on  the  trade,  how  is  the  case 
raried,  if  he  choose  to  connect  himself  with  others  in  the 
enemy's  country  ?    It  cannot  deprive  him  of  his  neutral 

3  3  Rob.  12,  Tke  Indian  C^Kf.— 1  Rob.  290.  The  Enutmlr^  Bos. 
andPvU.  113,  mConnelie  vs.  Hector. 

«  Ckitty  L.  qfN.  Alto  46.— Aul.  37. 
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charactor.  If  be  and  his  partoer  tbip  their  joint  propertjr 
on  the  oceaut  the  belligerent  majr  seiae  and  bring  it  in ;  bo 
maj  make  prize  of  the  hostile  part  and  restore  the  nentral* 
The  belligerent  therefore  suffers  nothing.' 

The  cases  cited  on  the  other  side  do  not  shew,  that  con^ 
nexiott  in  a  house  of  trade  will  make  the  whole  property 
good  prize.  The  case  of  Oatertneyer  amounts  to  no  more» 
than  that  bis  adventure  began  and  was  to  end  at  Oatrnd* 

The  principle  is,  tbat  an  association  with  a  boose  of 
trade,  established  in  the  enemy's  country,  does  not  subject 
neutral  property  to  condemnation,  nor  take  ai^ay  the  neu* 
tral  character,  if  the  trade  be  such,  as  might  have  be^n 
carried  on  by  the  neutral  on  his  own  account** 

Preseoitf  )on  the  same  side.  There  are  two  commercial 
honses,  Dy$on  BrotkerM  and  Co.  in  Enghndt  and  i>ysois 
Braikera.9kod  Finney  in  Ato,  both  being  composed  of  the 
same  partners.  The  property  captured  was  on  its  wigr 
firiHn  the  house  in  the  enemy's  country  to  that  in  the  neutral 
country,  and  it  is  contended ; 

1*  That  the  part  belonging  to  the  partners  domktted  in 
the  neutral  country  is  not  subject  to  confiscation. 

The  biws  of  nations  authorise  the  belligerent  to  abridge 
the  rightaof  the  neutral,  so  Car^only  as  may  be  necessary 
lor  hii  own  protection.  The  law  of  contraband  is  gpvenitfd 
entweliy  by  this  principle. 

In  peace,  the  neutral  has  a  right  to  carry  on  trade  with 
another  country,  either  by  shipments  and  returns,  or  by 
establishing  houses  in  the  two  countries  consisting  of  the 
citiaens  of  each.  If  this  right  may  be  taken  away  in 
war,  it  can  only  be  because  it  is  injurious  to  the  bel- 
Kgetent.     It  is  true,  that  by  such  commerce  one  of  the 

'  el2o6. 127,  The  Franklin.'^Rob,  22Xi,  lUSmMtn. 
*  1  Rob.  h  The  FigikMfiiia. ' 
TOL.   II.  35 
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bdligerefifs  may  be  enriched,  bat  tlim  cireuoMtaiiee  afone 
cannot  give  the  epposite  ptrty  a  right  to  interfere.    To  ar 
certafat  degree  tire  enemy  is  benefited   by  ail  eommerce 
carried  on  with  hibr  by  olfaer  nations ;  yet'  the  commerce 
is  not  therefore  illegal.     It  will  not  Ire  denied,  that  the  nen- 
trat  may  have  an  agent  iir  the  enemy's  country,  and  bow- 
ever  intimate  the  trade,  it  is  noC  to  be  intercepted.     Why 
their  should  the  belligerent  have  a  right  to^  Interfere,  when 
there  are  two  houses?    What  reason  is  there  for  saying  to 
(he  neutral,  ^  you  may  carry  on  a  direct  trade,  and  send  yMr 
ships  bacl[wards  and  forwards,  as  much  as  you  will,  but 
'  you  shall  not  have  any  association  with  merchants  there  V* 
If  the  doctrine  contended  for  on  the  part  of  the  captors 
were  well  founded,  it  would  be  necessary,  on  the  breakiiig 
out  of  war,  to  dissolve  all  partnerships  existing  Iretween  tire 
citizens  of  either  of  the  belligerent  powers,  and  tlreie  of 
o4ber  countries.     The  neutral  partners  must  abandon  tli^ 
commerciat  connexions  and  return  heme',  and  those  remain- 
ing in  the  belligerent  country  must  find  new  employment, 
distinct  from  that  of  their  partners.     There  is  no  authority 
to  countenance    a  doctrine  so  extensively   misehieveus* 
None  of  the  cases  alluded  to  will  embrace  the  presents 
They  are  all  cases  of  persons,  who,  having  a  commoreial 
bouse  in*  the  hostile  country,  and  being  citizens  of  that 
country,  abandon  it  after  or  shortly  before  the  war,  and  con* 
tinue  to  employ  their  capital  in  adventures,  which  terminate 
in  the  enemy's  country,  where  the  house  is  still  kept  i^. 
In  most  of  the  cases  under  consideration,  there  is  a  famise 
of  trade    in  the  neutral  country,  and   a  partner  resident 
in   the  enemy's   country,   and   the  enemy  is    not  pro- 
fited by  the  trade  more  tiian  the  neutral.    The  case  would 
not  be  different,  if  the  neutral  traded  directly  with  the  ewe* 
my's  country  without  any  partner  there.     It  is  true,  that 
the  national  character  may  be  affected  by  the  tipaffic,.  as> 
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v«U  Aft  ky  the  reaadeDCw*  Bach  h  tbe  c«fle  of  tbc  Outeb 
fiafaipg  vessel.^  But  this  U  very  difl^eot  firon  the  caie  loC 
a  heofte  hftving  oae  of  its  partnera  in  a  tteHtrM  cwntfy  Jdgid 
the  olher  in  Ifaat  of  the  enemy^  and  still  more  anlike  tbe 
case  ef  twe  faoasee  of  trade,  one  in  each  of  the  comb- 
tries* 

la  0«tsrmi^r's  *  case,  Sir  W.  Scotf a  difficuUj  aipse 
froMa  sBspieian,  that  OaUrmeyer  had  a  sole  house. of 
tnsde  in  Oskud^  and  perhaps  alao»  from  his  having  beott 
engaged.  wJUh  a  partner  in  that  place.  That  case  is  veigr 
fiar  frna  sopporting  the  principle  contended  for  here.,  .  In 
RudalfM  ^ase>'  tl)e  pioperfj  appearing  to  be  shipped  en 
the  account  of  Aido^y  vho  resided  and  carried  nn  a  sefm** 
rate  4»nsiness  at  £nihilsily  the  trade  was  considered  legali 
tkeogh  he  waa  at  the  aaoM  time  a  partner  in  a  hduae  in 
JiOiiAm»  to  irhicb  the  paopertjr  waa  ahi|^ed  Crom'  the  eneir 
My'a  cnimdrjr. 

STOBYf  /.  How  do  you  distinguish  between  the 
easeit  mhere  a  man  has  one  house  in  the  enemy's  conntry» 
and  anoiter  in  a  neutral  country^  in  the  latter  of  which  he 
resides*  and  the  caae»  where  (here  area  hostile  and  a  nentsal 
hMS»  cempoaed  ei  two  partners,  osis  residing  in  each  coun- 
try ?    ^ 

PrMCoU*  Sir  W.  Scotl  has  not  put  the  case  of  a  person 
haraig  a  bouse  in  the  neutral  country.  They  are  however 
ihaUe.  When  there  is  but  one  man,  one  house 
tiM  subsidiary  to  the  other,  and  the  belligierea(  would 
ba4efcauded.by  the  aeatral's  covering  the  whole  by  apusans 
af.hia  r^odeace.  But  in  the  case  of  two  partners,  boih 
magr  be  principal  houaea,  and  in  that  case  oae  half  is  liable 
la  eondeainatien.    The  cases  of  the  St^  Euatatim  house» 

^  1  Rob,  11,  Ae  FigUantia: 
^ 31io6.  41»  7%6  Partknd.         ^ 4  iio6. 230,  TkcHmnan^ 
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and  of  thi  emigMiitB  Itom  fhmiueM,  cited  1  JRob.  14,  wm 
dir«ctty  ID  point  for  the  claiaiaDti. 
.  S.  It  if  cootoodedl,  that  the  provismis  of  the  tenth  arfi* 
ek  of  tho  troaty  of  1810  bare  no  effect  to  ^auke  tfan 
case  an  ozeeption  from  the  general  nila  as  to  nationni 
character. 

The  general  rale  I  hare  ever  supposed  to  be,  that  all 
pel  sons  resident  in  the  territorj  partake  the  character  of 
the  sovereign.  Peace  with  hioi  ui  peaoe;with  all,  who  are 
nnder  his  gfOfvernment.  It  cannot  be  conceiTed,  that  per* 
sons,  living  nnder  the  jurisdiction  of  the  same  sovereigOf 
rininM  have  different  rights  as  to  foreign  powers  i  thai  soom 
should  be  at  peaee,'  while  others  are  at  war. 

The  traatj  does  no  mere,  than  to  revive 
BBsroial  privileges,  which  had  ancientlj  aubaistod  i 
AgrlniMl  and  Patt^^oL  The  Jadge  OonsernUer  is  ab 
ways  to  be  a  native  Portnguese ;  and  in  fact  his  tribimal 
differs  not  essentially  from  the  consular  courts.  The 
aothority  of  the  judge  emanates  from  the  sovereign  of 
FOfieg^oi,  and  that  sovereign  mint  enforce  the  jwdgSNttt 
There  is  no  reason,  why  an  BngiishnMn  should  net  be  na 
Bsoob  domiciled  in  ParHi^lf  as  a  Jew  in  EmgUmi. 

The  nile,a8  to  persons  resident  in  foclories^  does  not  apt 
ply  to  this  case.  ^The  rule  itself  has  never  been  exteikled 
farther  than  to  factories  established  in  the  domimemi  of 
the  Asiatic  powers* 

If  the  doctrine  contended  for  were  true,  it  would  follow, 
dial  if  we  were  at  wair  with  Porfafwl,  and  at  poaeo  witk 
CTrent  BriUOn^  the  property  of  British  snbjeeH  pssidentiisi 
Poftitg^  would  be  protected  fiwm  captare.  And^  on  the 
other  hand,  what  wonid  there  now  be  to  restrain  a»  Ameri 
can  cruiser  from  enlmring  a  Portnguese  harbour  and  tsMng 
out  British  ships  ?  Upon  this  principle,  the  territory  would 
net  be  neutral*    There  would  be  at  best  a  divided  einpire. 


and.  WQ  illtfld  b^  «4  thi*  mtmmi  ^  wq«  witii.|OMjr  of,tlui 
subjecU  of  Portugal. 

Jhxtif,  in  fej^jr,  Tbe  question  ia  simply  m  to  fbe 
eoiii«ior«i4.€liarMitec  of  Iho  cUiiiMtt*  U 19  perponol*  radl 
does  not  relate  to  tbe  branch  of  trade  they  are  engacf4  in* 
And,  tboogbjit  ia  necowtfjr  to  eonaider  thia  qtieaAion  iatvo 
poinii  of  ntWt  Tia*  bnw  far  tbe  oooMOeaeial  -eboraotot-  i» 
afaoted  bj  tbo  f rada»  aod  how  far  bj  Ibe  Iroal^,  atUb 
tb#io  moat  bo  pmA  togithoff,  lo  deferakio  ibo  oatioiial 


1*  Though  it  be  triie»  that  a  neutral  may  carry  o 
OMreo^  in  timeof  waf,  wUk  oor  enemy 'a  ooiioliy>.ytt  be  - 
conpt  tMiay  it  on  tia  IbU  country.  In  Ibo  Vigijimtia'^ 
two  Mnaa  ore  eited,  in  wibiob  tbo  part  beionfing  to  m 
pnrlaar  MaMoat  in  0  novtral  dounfry  n^aa  reil«iod»-  Sit 
Hr*  8tmU  mfSf  that  from  thoae  it  had  been  auppoaed*  tba* 
tfaftoiafaoOeranaa  dotermtimd  fram  reaidenea  aloooy  bnt  it 
waa  iiUmigiaiiroied  m  o  caao  bofiare  Ibo  Lotdi  of  Ajfeal» 
and AoM,  Ihaft^nab  foatitulMi  waa  ooninnd  to  oaaea  bftp* 
poiing  at  ibe  MOunancnaaentt  of  a  war.  Tbe  priooqrie 
eaiafaiiahed.by^tbe  cara  of  ibe  Vigiit^tki  ia»  that  tradoi. 
eanaed.  onfaa  m  haiHgeaent  canary  by  one  loaident'  in  a 
netalaal  oonotry ^  ia  anbjeel  t&  con&aeaAiOD,  if  ha  doon  not 
wMbdnw  fait  trade  afkejr  raaaooabio  nelioo  of  tho  war.  How 
ia  trade  to  be  carried  on  then,  lie  being  nbaeot?  TJio- 
jttowgoit  caae,  perhapa,  ia  Aat  of  It  bonao  of  trade  «  the 
baMgatOMl  oooartryi  in  wUeb  n  neutral  m  a  pniteer.  Bnl 
tkn  piiMipla  extowia  yet  fiirtfaer,  and  embrnoea  a  cMe* 
whato  thoiviB  no  bowio  ealabliabed  ia  the  enemy'a  eonoi* 
tryibwttba  trade  ia-em^riodoa  fay  an  ngeat  maiding  theiw^ 
TVtal  k  ^M  kf  the  partner  or  agent  h  done  by  tbo^ 

^}Rob.  14. 
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aeatral  faioMelf.  It  ia  by  no  metms  necetMryi  thtt  a  man 
should  (laTe  a  coimtiog-house  in  any  place,  to  order  to  makt 
him  a  merchant  of  that  place/^ 

The  case  of  OBterme^er^^lno  confirms  thm  view  of  the 
prize  lair.  It  waa  tbooght,  that  if  he  was  stiH  a  seorSt 
partner  in  the  house  in  Osiend^  or  if,  though  a  nevtral,  he 
waa  carrying  on  trade  bj  an  agent  in  OWend,  he  was,  as  to 
such  trade,  an  enemy,  and  his  property  engaged  in  it  was 
liable  to  capture.  He  is  called  upon  for  farlber  ppoof, 
both  as  to  sole  and  joint  trade,  and  the  inference  is,  that 
either  of  these  would  be  suficient  to  subject  his  piopettjr 
to  confiscation. 

There  can  be  no  diffiirenoe  between  a  Irsde  carried  on 
(rom  Cl^sat  BrUmm  to  Bio  JoMiiro^  and  from  Chtat  B^tir 
tain  to  France  or  any  other  country.  The  residjNiceof 
the  claimant  in  Ri4>  can  mahe  no  dtdference  whateter^  as  to 
his  riglits  in  thia  respect*  But  how  far  is  this  to  be  con* 
sidered,  in  reason,  as  a  trade  carried  on  to  JUof^^it  is  not 
denied^,  that  if  hidf  of  the  owners  are  in  En^lmidf  and  halC 
in  jRta,  one  half  of  the  property  is  to  be  eoodeoMMML  uThm 
remaining  half  cannot  be  considered  as  exctosiwljr  Ae 
trade  of  IZto.  It  is  equally  the  trade  of  Gnat  MrUaimi 
and  there  would  be,  as  to  this  half,  at  hast  an  mnch  fe^mm 
to  condemn  as  to  acquit.  Hete  the  distinction  is  lo  bo'  at** 
tended  to.  The  neutral  has  not  eq;aged  in  trade  mUk  itha 
enemy,  but  tti  tlie  enemy's  conntry.  With  regard  to.  en*, 
terprises  originating  in  Oreai  BrUamf  be  is,  aceordiag  t» 
the  decision  in  the  J(mg9  CloBsiMf  to  be  ooMidefed  a* 
British  merchant,  and  wi A  regard  to  those  or^wiafiog ,.« 
JRio,  aa  a  Portugueae  merchant.  Now  this  Yojage  origi-N 
nates  in  Chtai  Britain*  The  distinction  ia  a  fetseaaMo 
one.  The  whole  trade  cannot  be  conaidered  as  netttifl^ 
and  part  being  transacted  in  Er^Umd,  part  ia  JSto,  there^ 


"  5  Rob.  270,  Jonge  Classing. 
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M  BO  better  rele»  thea  to  ad|edge  that  portion  hoetile)  wMcb 
ei^inetes  ■  GtMi  Britain^  and  tke  other  neutral* 

8TORY^  /.  If  there  were  nothing  in  the  papers  to 
shew  where  the  vojage  began,  is  the  property  then  to  be 
eoDsidered  hostile  ? 

'  Dexter*  It  might  depend  on  the  Cict,  when  and  by 
whom  it  was  purchased  and  laden. 

S«  Not  only  are  the  claimants  resident  In  a  neutral 
eoMitry,  and  carrying  on  trade  in  the  enemy's  country, 
but  in  most  of  the  eai^es,  they  are  native  subjects  of  Greai 
Britaimf  residing  in  the  Portuguese  domintons,  without  inten- 
tbn  of  fliiiGlkig  with  the  people  of  that  country,  and  permit- 
ted  by  treaty  to  remain  there. without  such  mixture.  Is 
tteirdonieil  changed  by  a  reeidence  under  such  cnvunH 
stances  ?  There  must  be  an  animus  tnunendi^  to  consti* 
tntedomkiL  This  is  Foll^r^  definitfen.  The  domioU  is 
wot  chaagedi  until  the  man  not  only  resides  in  the  country, 
bat  becomea  a  member  of  the  ciril  community. 

The  treaty  between  Oreai  Britain  and  Portugal  pro- 
vides, fliat  the  subjects  of  the  former  resident  in  the  do* 
mnioDs  of  the  latter  may  choose  a  judge.  It  must  be 
intended,  that  he  should  jud^e  accordbg  to  the  English 
hani*  Did  the  sovereign  of  Pitrtvgal  mean  to  admit,  that 
hia  own  courts  were  corrupt  ?  This  is  hardly  to  be  sup** 
poaed.  The  only  probable  account  of  the  article  is,  that 
the  Portuguese  courts  not  undepstanding  the  English  laws, 
the  Prince  Regent  was  willing,'  that  a  court  should  be  form- 
ed, in  which  the  British  should  enjoy  their  own  hws. 
They  were  thua  separated  and  distinguished  from  his  own 
aftl^ta,  as  to  ail' commercial  purposes,  and  therefore  the 
principal  reason  is  here  wanting,  which  in  ordinary  caseo 
makes  the  domicil  and  the  national  character  to  follow^  the 
residence. 


tto  MAssAcnonmrs, 

Sio  Jofe  isdtM». 

We  have  do  reuoD  to  apprehend  rroni  this  doctfiee  ihm 
eittravagant  effects^  which  have  been  attf iimted  to  it.  A 
third  nation  would  not  be  bound  to  acknowledge  the  Britiah 
feaidenta  in  Portugal^  aa  retabtng  theitf  Britiah  character. 
There  would  not  therefore  be  the  imperimn  tii  imp^fio 
supposed  on  the  other  side. 

Sir  W'  Scott  haS)  in  several  instances,  spoken  of  British 
avbjects  ao  situated,  aa  continuing  to  lie  British.  In  the 
Indian  Chief  we  hare  the  reason  given,  why  the  restdents 
in  factories  are  atill  conaidered  citiiens  of  the  comitrj,  to 
which  the  establishment  may  belong.  It  is,  that  they 
cannot  mix  with  the  natives.  In .  the  present  case,  the 
sovereigns  of  both  countriea  have  entered  into  an  agree* 
ment,  that  their  subjects  shall  not  mix.  This  compact 
of  the  two  soTereigns  is  certainly  equivalent  to  the  pro* 
Ubition  of  one.  The  case  ia  analogous  to  that  of  the 
establishments  in  the  East  Indies. 

Argument  upon  the  queMon$  of  proprietary  inierest. 

In  several  of  the  claims,  the  manner  of  the  shipment  gave 
rise  to  questions,  aa  to  the  proprietary  interest  at  the  timed 
the  capture.  Before  introducing  the  argument,  it  wilt  be 
necessary  to  state  briefly  the  circumstances  of  the  two 
principal  claims. 

Claim  of  J.  Lixaar*  In  tfiis  case  the  bill  of  lading  ex* 
preased  the  property  to  be  ahipped  by  Dyaoii  Brothers 
and  Co.^  conaigned  to  Dyson  Brothers  and  Finney^  but 
contained  no  account  and  risk.  The  invoice  declared  the 
gooda  to  be  consigned  to  Dyson  Brothers  and  Ft$lneyf 
**  by  order  and  for  account  of  J.  Lisanr.**  From  a  letter  it 
appeared,  that  the  purchaae  was  made  by  order  of  the  elum* 
ant,  and  exceeded  the  amount  of  fnnda  hi  fhe  sbipperi* 
hands ;  that  they  debited  him  the  amount  of  the  invoice, 
inehidbg  foeight,  commiasions,  &c.  at  six  months  credit  | 
and  die  conaigneea  are  directed  to  do  at  they  tiiink  proper. 


OCTCMBL-aSBMk  IBU.  Ml 

— — ■ —  I  '-  '  , 

eUm^^  J.M.Pinia.  The  bUl  oflftduif  Md  inr^ice 
%«r0eiiDilirio  tbe  la«t«  A  letter  informed  D]f9im8  end 
fViiiMy^  thai  Ihej  irei»  debited  (be  eoipoot  of  the  feodi 
ordered  bjr.  them  Cor  Ptiito,and  eocloMd  a  bill  of  aubaa|^ 
Car  the  samefNua  on  Pinio  to  ordw  of  Dif$on»  and  Finrng^ 
**  which  ihejf  would  use  or  noiy  a»  th^  pleoscdt" 

PMnum^  for  the  captonf.  The  projper tjr  had  noi  vested 
■i  the  chimaatfl.  When'  the  delirery  depends  upon  a  coe« 
ditioa  to  be  perCarmed,  the  property  of  the  shipper  ia  net 
derestod  until  perfop'otance  of  the  coaditioo.*' 

Sullivanf  for  the  claimants,  cited  as  to  change  of  pro* 
l^tjr,  1  Rob.  336.1—4  Rob*  113,  note.— 2  Com.  on  Con- 
<IVic(f|.210»  where  the  caseis  on  the  subject  of  sales  are 
millected. 

STORYf  J.  slated  briefly  the  facts  and  points  adjudged 

ia  several  cases,  which  had  recently  been  determined  in 

l  the  Supreme  Court  of  the  United  States ^  viz.  The  Fran* 

€€S — Frenches  claim  ;"  the  claim  of  W.  and  /•  Wilkins  ; 

wd  the  claun  of  Kimmell  and  Albert. 

Pr^spottf  Cot  the  claimants.  The  cases  of  Lizaur  and 
Pinto  very  omcb  resemble  (bat  of  Wilkins^  decided  in  the 
dupreme  Court,  in  favour  of  the  claimant.  Here  was  an 
4Mrder  (torn  Lisaur  to  purchase  and  ship  merchandise  for 
his  account,  and  he  made  a  remittance  in  payment.  The 
order,  it  is  true,  exceeded  the  amount  of  funds,  but  there 
was  an  agreeaient  on  Lisaur^s  part  to  purchase  the  goods, 
aad  tl^at  the  funds  should  be  applied  towards  the  payment. 
Hy^^  Brothers  and  Co\  accordingly  purchased  and  sbip- 
I   ped  on  account  of  Lisaur.     The  goods  were  at  his  risk 

It  e  AoS.  327,  n$  CwtUtnHs.  »  8  Crmeh,  J360. 
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from  that  time»  aad  indeed  from  the  time  of  the  psrchaee^ 
if  the  purchase  for  his  use  could  Jbe  proved.  Had  the  ware* 
house  of  the  shippers,  after  such  purchase^  beeo  coosumed 
bj  fire*  the  loss  of  the  goods  would  have  been  IAmohu^b^ 
The  difficult/  arises  from  the  manner  of  the  consignment.^ 
The  goods  are  shipped  to  Dyson  Brothers  andLFtniuy,  in 
order  to  gitre  a  right  of  stoppage  in  iransUu,  or  at  leaist  to 
preserve  the  shipper's  lien  on  the  goods.  There  was  a 
right  to  retain  until  the  money  was  paid.  LiMour^  after 
tendering  the  price,  might  have  recovered  the  goods,  and 
Dyson  Brothers  and  Co.  nught  have  brought  an  action  £oc 
the  monej  and  recovered  it  of  Lisaur.  As  the  goods  had 
been  purchased  by  his  order,  he  could  not  have  defended 
himself  upon  the  ground  that  the  goods  had  not  bees  de- 
livered. A  general  rule  for  ascertabing  whether  the 
property  has  vested,  is  to  ascertain  whether  any  thing  re- 
mains to  be  done  by  the  vender.  If  a  bargain  be  made, 
and  before  delivery  the  thing  is  destroyed,  it  is  settle^, 
that  if  nothing  farther  was  to  be  done  by  the  vender,  the 
buyer  must  sustain  the  loss.^  The  same  doctrine  is  tp  be 
found  in  Pothier. 

Pinto^s  case  is  even  stronger  than  Lisaur^s.  The 
goods  were  purchased  in  compliance  with  an  order  given  to 
the  house  in  Rio.  They  were  shipped  for  account  and 
risk  of  Piftlo,~and  a  bill  of  exchange  drawn  on  him  for  their 
value.  They  were  sent  to  the  house  in  Rio^  that  they 
might  deliver  them  to  Pinto,  and  procure  his  ^acceptaiM:e 
of  the  bill. 

Dexter,  in  reply.  The  questions  before  the  Court  are 
not  now  to  be  settled  by  the  authority  of  English  books. 
They  have  received  a  direct  determination  in^our  own  So- 

^«  11  EasUR,  210,  Rugg  n.  Minet, 
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preme  Court.  The  broadest  principle  established  m  fiiTOor 
of  the  neutral  is,  that  the  property  shall  vest,  when  It  ap- 
pears to  have  been  detivered  to  the  captadn  as  his  agent,* 
being  shipped  in  pursuance  of  orders,  or  when,  instead  of 
an  absolute  consignment,  such  papers  are  sent  to  the  claim- 
ant, as  wUI  enable  him  to  obtain  possession  of  the  pro- 
perty. 

The  cases  of  Lizaur  and  Ptnfo  differ,  but  in  neither -of 
them  b  there  a  delivery  to  the  claimant  or  his  agent.  On 
the  contrary,  they  are  to  be  deUvered  to  the  shippers 
themselves.  In  the  case  of  PiniOf  there  was  to  be  bo 
sale,  unless  the  house  should  be  satisfied  of  his  credit. 

STORYf  J.  This  is  a  cas^  of  a  Portuguese  ship,  with 
a  rery  valuable  cargo  on  board,  bound  on  a  voyage  from 
JLdverpool  to  Rio  de  Janeiro  in  the  Brasils^  and  captured 
oh  the  16  th  day  of  May  last,  by  the  private  armed  ship 
TdnkeBf  and  carried  into  Portland^  in  the  District  of 
Jfame,  for  adjudication.  Various  claims  were  interposed 
by  the  master  for  himself  and  others,  as  owners  of  the  ship 
or  of  some  portions  of  the  cargo,  in  the  District  Court  of 
Jlfntne,  and  from  the  sentence  of  that  court  an  appeal  has 
been  taken  to  this  Court.  It  will  be  necessary  to  give 
'  these  several  claims  a  distinct  consideration. 

Claim  of  Costa  Gfuimaraen^,  and  Co.  for  the  ship. 

iThe  ship  is  claimed  by  the  master,  as  the  property  of  the 
house  of  Messrs.  Costa  Ouimaraens,  and  Co.  of  Liverpool. 
The  claim  alleges,  that  the  house  consists  of  four  persons, 
viz.  Anionio  Julico  Da  Costa  and  Manuel  Rilairo  GuU 
maraenSf  who  are  Portuguese  subjects  domiciled  in  £ft- 
glandt  and  Carlos  Lucena  Mendes  and  Joao  Oaudentio 
DaCosta^  who  are  Portuguese  subjects  domiciled  at  Jfo- 
rmnkam  ui  Brasil.    The  master,  in  his  answer  to  the  stand- 
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iDg  ioterrogttoms,  declares  tbe  owners  to  be  Messrs.  Da 
CWla  and  OuimaraenSf  who,  he  alleges,  are  partaers  in 
trade,  and  prodaces  a  copj  of  a  bill  of  sale,  by  which  the 
legal  property  of  the  ship  is  vested  ki  Ouimaram^'Bkmt. 
It  ia  ttimecessarj  to  consider  the  effect  of  this  contrarictj 
between  the  answer  of  the  master  and  the  asserted  clai|i^ 
though,  for  myself,  I  am'  free  to  declare,  that  it  will  be  es>i 
tremdjr  difficult  to  maintain  that  his  regular  answera  can 
oirer  be  outweighed  by  any  subsequent  declarations,  after 
the  pressure  of  the  case  is  folly  known,  and  counsel  haa 
been  taken*  It  is  clear,  that  the  legal  title  of  the  ship  caft 
be  asserted  m  the  Prise  Court,  as  to  those  persons  only  lo 
whom  a  bill  of  sale  regularly  conveys  it.  Whaterer  equi- 
table interests  nuy  eiList  in  other  persons  is  immaterial';'  the 
Gocirt  k>oks  singly  to  the  b31  of  sale,  as  a  document,  which 
n  recognised  by  the  law  of  nations,  and  the  ownership 
must  be  decided  by  it.  It  is,  as  Sir  IRUiam  iScolf  ob- 
serves, the  universal  instrument  of  transfer  of  skips  in  tfad 
usage  of  all  maritime  countries,  and  in  no  degree  a  peculiar 
title  deed  or  conveyance,  known  only  to  the  law  of  Bn- 
gbod.^  The  ownership  therefore  in  this  case  aunt  bo 
deemed  to  be  m  Mr.  QnimanunSf  and,  as  he  is  domiciled 
in  the  enemy's  country,  it  must  be  condemned  as -enemy's 
property.** 

The  next  claim  is  that  of  Messrs.  Dt/SBn  Braihirs  and 
F%inejf,'  of  lilo  Je  Janeiro. 

Tbe  goods  in  this  claim  were  shipped  by  Messrs.  Dy- 
$om  Brothers  and  Oe.  of  Liverpoolt  by  order,  for  aceouat 
9f;  and  consigned  to,  Messrs.  Dyson  Brotiu^rs  and  Finn^$ 
ef  Rio  ie  Jmneiro.  From  the  letters  and  accompaoyiiig 
documents  it  appears,  that  the  houses  at  Rio  and  at 


OCTOBKft  TKRBt  1«14.  2116 


S«B  JoK  ladiaaow 


Idteryool  are  conposed  of  the  same  perMPis»  who  are  «ll 
natiTe  subjects  of  Oreai  Britainf  viz.  JatMS  FimMy  domU 
cikd  alliio,  TAowaa  jP.  Dyson  at  Liverpool^  and  -— — 
Dlgftoii,  at  Jla2i^0«,  ia  iStig^and. 

Upott  these  facts,  respecting  irhich  there  is  no  contfo* 
rerajTy  the  eaptors  claim  coodefflnation  of  two  thirds  of  the. 
shipiMDt,  as  the  property  of  British  subjects  domiciled  ia 
Emghu^y  and,  as  to  this  property,  there  is  do  doubt  that 
eoadeoioalioa  must  follow*  As  to  tha  other  third,  which 
eooBthiites  the  share  of  James  Ftnnet/f  the  captors  contend^ 
Mnt  it  is  liable  to  condemnation  on  two  groonds  ; — 1st.  As 
the  property  of  a  person  connected  in  a  house  of  trade  in. 
the  enemy's  coiintry,  and  continuing  that  conneiion  after 
and  doring  the  war,  the  property  having  been  purchased 
and  shipped  on  the  account  and  risk  of  the  same  house. 
ad*  Because  onderthe  Portuguese  treaty  of  1810  With  Qreai 
Briiain^  British  subjects  domiciled  in  the  dominiona  oC 
Pfniagsi  are  deesMd,  for  commercial  purposes,  as  retaia* 
ing  their  British,  end  consequently,  in  the  present  case» 
their  hostile,  character*  As  each  of  these  fquestions  is 
appKoahle  to  several  of  the  claims  before  the  Oourt^  I  will 
gpve  eadb  of  them  a  distinct  examination. 

And  as  to  the  first  point,  it  is  very  clear,  that,  in  general^ 
the  national  chara^^ter  of  a  person  is  to  be  decided  by  that 
^  hb  domicil ;  if  that  be  neutral,  he  acquires  the  neutral 
character ;  if  otherwise,  he  is  affected  with  the  enemy's 
cfawraeter.  But  the  property  of  a  person  may  acquiee  a 
hostile  character,  altogether  independent  of  his  own  pecu- 
liar character  derived  from  residence.  In  other  words,  th^ 
ovigpa  of  the  property,  or  the  traffic,  in  wbich.U  is  eqg^gedi 
May  stamp  it  with  a  hostile  taint,  although  the  owner  may 
happen  to  be  a  neutral  domiciled  in  a  neutral  country. 
Sudi  are  the  familiar  instances  of  engagements  in  the  colo- 
niali  coasting,  fishing,  or  other  privileged  trade  of  the  ene- 
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jay^''  So'tbe  produce  of  an  estate  beleojpeg  to  a  n^^nif 
io  an  enemy's  colonjr,  is  iropresaed  with  the  character  e( 
the  soil  Dotwithstanding  a  neutral  residence.**  So  if  a  Tea- 
ael,  purchased  in  the  enemy's  country,  is,  by  constant  and 
babitital  oecupaiiony  continually  employed  io  the  trade  of 
that  country  during  the  war,  she  is  deemed  a  Tesael  of  the 
country  from  which  she  is  so  navigating,  whaterer  may  be 
the  domtcil  of  the  owoer.>^  The  principle  to  be  extracted 
from  these  cases  |eems  to  be,  that  where  a  person  ia  eiH 
gaged  in  the  ordinary  or  extraordinary  commerce  of  an 
enemy's  country  upon  the  same  footing  and  with  the  sane 
advantages  as  native  resident  subjects,  his  property,  so 
emf^lojfedf  is  to  be  deemed  incorporated  jnto  the  genend 
commerce  of  that  country,  and  subject  to  con6seatiott,  bo 
hia  residence  where  it  may.  And  the  principle  seems 
founded  in  reason.  Such  a  trade,  so  carried  on,  has  a  direct 
and  immediate  effect  in  aiding  the  resources  and  revenue  of 
the  enemy,  and  in  warding  off  the  pressure  of  the  war.  It 
is  not  distinguishable  from  the  ordinary  trade  of  his  native 
subjects.  It  subserves  his  manufactures  and  industry ;  and 
its  whole  profits  accumulate  and  circulate  in  his  dominitas, 
and  become  regular  objects  of  taxation,  in  the  same  n|an- 
ner  as  if  the  trade  were  pursued  by  native  subjects.  There 
is  no  reason, 'therefore,  why  he,  who  thus  enjoys  the  pro- 
tection and  benefits  of  the  enemy's  country,  should  not,  its 
reference  to  eueh  a  trade,  share  its  dangers  and  its  losses. 
It  would  be  too  much  to  hold  him  entitled,  by  a  mere  nefi- 

"  J%B  Flgilaniia,  1  Rob.  1.— I^  8um^  2Rob.25h^T1uPrki€i$m, 
2  Rob.  49.-7^  Anna  Catkarina,  4  Rob.  107.— TV  Rendgborg^  4  Rob. 
121. '^Berens  r$.  Rucker,  1  Bl  Rep.  313.  T%e  ImmanuO,  2  JRo6. 
186.*^  Rob.  Appendix  A.^The  Mqina.  bRob.  366.«-2V  VrmAmM 
GaiharinA,  5  RtA.  \%\.^FTunLchap,  4  Rob.  166. 

n  TKe-Phanix^  6  Rob,  20.— TV  Dree  Oebroeden,  4  Rob.  232. 

»  The  FigUanHa,  1  Rob.  1,— TV  Jofige  AnOts,  in  the  Porf2sn|i; 
.3 IM.  41— «2. 
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tnd  rMidencei  to  carry  on  a  substantimUy  bottile  commercoy 
and»  at  the  lame  time,  possesB  all  t^e  adtvaotages  of  a  mu* 
tral  character.  I  agree,  therefore,  ^'  that  it  is  a  doctrine, 
fli^pocted  by  strong  principles  of  equity  and  propriety^ 
that  there  IB  a  traffic,  which  stamps  a  national  clmracter  on 
tbt  iodividoal,  independent  of  that  character,  which  mere 
personal  residence  may  give  him."  And  I  think  the  case 
osw  before  the  Court  comes  clearly  within  the  range  of 
'  the  principle^  which  I  have  already  stfted.  Here  is  a 
hoiise  of  trade,  composed  entirely  of  British  subjects, 
established  in  the  enemy's  country,  and  habitually  and 
contiaoaUy  carrying  on  its  trade,  with  all  the  adtrantages 
and  protection  of  British  subjects.  It  is  true  one  partner 
ui  dosNeiled  in  the  neutral  country ;  but  for  what  purposes? 
For  aught  that  appears,  for  purposes  exclusively  connect- 
ed with  the  Idverpool  establishment.  At  all  events,  the 
whole  property  embarked  in .  its  commercial  enterprisM 
centres  in  that  house,  and  receives  its  exclusive  manage- 
ment .and  direction  from  it.  Under  such  circumstances, 
the  houae  is  as  purely  British  in  its  domicil  (if  I  may  use 
the.  expression)  and  in  its  commerce,  as  it  could  be,  if  all 
the  partners  resided  in  the  British  empire.  If  the  case,*^ 
therefore,  were  new,  I  do  not  at  present  perceive,  how  it 
cott)d  be  extracted  from  the  grasp  of  confiscation,  from  its 
tj^roug^  incorporation  into  the  enemy  *s  character. 

But,  how  stands  the  case  upon  the  footing  of  authority  ? 
It  is  arg|ued>  that  no  decision  comes  up  to  the  point,  and 
that  the  Court  is  called  upon,  by  the  captors,  to  promulgate 
a  novel  doctrine.  If,  however,  I  am  not  greatly  deceived, 
U  will  be  found,  on  an  attentive  examination,  that  there  is  a 
strong  current  of  authority  all  setting  one  w^y.  From  the 
cases  of  the  Jacobus  Johannes  and  the  Osprty^  an  erro- 

\  ^.  1  Rob.  14. 
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neoos  Dotion  had  been  adopted,  that  the  domicil  of  the 
parties  was  that  alone,  to  which  the  Court  had  a  right  to 
resort  in  prize  causes.  But,  in  the  case  of  Coopman^  those 
cases  were  put  upon  their  true  foundation,  as  cases  merelj 
aA  ike  cammenamewt  of  a  war,  in  reference  to  persons, 
who,  during  peace,  had  habitually  carried  on  trade  in  the 
enemy's  country,  though  not  resident  there,  and,  therefore, 
entitled  to  have  time  to  withdraw  from  that  commerce. 
But  the  Lords  of  appeal,  in  that  case,  expressly  laid  it 
down,  that  if  a  person  entered  into  a  house  of  trade  in  the 
enemy's  country  in  time  of  war,  pr  continued  thai  conneX' 
ion  during  the  war^  he  should  not  protect  himself  by  mere 
residence  in  a  neutral  country.  Now,  I  am  utterly  at  a  loss 
to  know,  how  terms  more  appropriate  could  be  employed 
to  embrace  the  present  case,  which  is  that  of  a  coonexioa 
in  a  house  of  trade  in  the  enemy's  country,  continued 
durit^  the  war.  This  doctrine,  held  by  the'  highest 
authority  known  in  the  prize  law,  has  been  repeatedly 
recognised  and  enforced  by  the  same  learned  court **  In 
the  cases  of  the  Portland^  &c.^  the  very  exception  was 
tri^en,  as  to  Mr.  Ostermeyer^  who,  though  domiciled 
at  BtankanMe^  was  alleged  to  be  engaged  in  the  trade  of 
Oatend,  either  as  a  partner,  or  as  a  sole  trader.  In  those 
cases,  the  general  principle  was  explicitly  admitted,  and 
one  vessel  (the  Jonge  Emilia)  eventually  condemned  on 
that  ground.  It  is  a  mistake  of  the  learned  counsel  for  the 
clainiant,  that  the  court,  in  those  cases,  confined  the  farther 
proof  to  the  fact,  whether  Mr.  Oatermeyer  was  a  sole 
trader  at  Ostend ;  it  will  appear  on  a  careful  examination, 
that  farther  proof  was  also  required  as  to  the  alleged  part- 

a  The  Nmty,  1  Rob.  14, 15. 
»  Vide  io  the  Buio,  2  Rob,  255,  and  the  InHimm,  3  Rob.  44.  ^ 
»  3  Mob.  41. 
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nenihip,  and  particularly  aa  to  a  letter  in  the  Fran 
Louisa^  pointing  to  that  partnership.  In  the  Jonge 
ClaBsina^^  which  was  a  very  strong  case  of  its  rigid 
application.  Sir  W.  ScoH  avows  the  same  doctrine,  and 
declares,  that  a  man  may  have  commercial  concerns  in 
two  countries  ;  and  if  be  acts  as  a  merchant  of  both, 
he  must  be  liable  to  be  considered  as  a  subject  of  both, 
with  regard  to  the  transactions  originating  respectively  in 
those  countries.  The  case  of  the  Herman^''  so  far  from 
impugning  the  principle,  evidently  proceeds  upon  the  ad- 
mission of  it ;  and  I  think  it  may  be  affirmed  without  rash- 
ness, that  not  a  single  authoritative  dictum  exists,  which  can 
shake  its  force.  It  has  been  attempted  to  distinguish  those 
cases  from  that  before  the  court,  by  alleging,  that  none  of 
them  present  the  fact  of  a  shipment  made  from  a  house 
in  the  enemy's  country  to  its  connected  house  in  the  neu- 
tral country.  But,  it  does  not  seem  to  me,  that  this  diffe- 
rence prevents  any  solid  ground,  on  which  to  rest  a  favour- 
able distinction. 

On  the  whole,  I  am  of  opinion,  that  the  shipment,  in  this 
case,  being  made  by  a  house  in  the  enemy's  country  for 
their  own  account,  in  a  voyage  originating  in  that  country, 
mnst  be  deemed  enemy's  property,  and  that  the  share  of 
Mr.  Finney  must  follow  the  fate  of  the  shares  of  his  part- 
ners. 

The  captors  have  further  contended,  in  reference  to 
other  claims  before  the  court,  that  the  same  principle 
applies  in  cases,  where  a  house,  in  the  enemy's  country, 
ships  goods  to  one  of  its  partners  domiciled  in  a  neutral 
country,  either  in  his  single  name,  or  to  a  neutral  house 
there,  of  which  he  is  also  a  partner;  and  i  converso^  where 
a  partner  of  a  neutral  house  is  domiciled  in  the  enemy's 

s«  6  jRofr.  302.  »  A  Rob.  2a. 
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country,  and  ships  to  such  house  goods  \ht  manufactures 
of  that  country* 

In  reapect  to  the  two  former  cases,  I  agree  at  once  to 
the  position,  if  the  shipment  be  really  made  on  the  account^ 
and  for  the  l>enefit,  of  Ihe  house  in  the  enemy's  country. 
For,  in  such  case,  the  neutral  partner,  or  house,  acts  but 
as  their  agent,  and  the  whole  property  and  profits  of  every 
enterprise  rest  in  the  hostile  house.  And,  indeed,  it  is 
wholly  immaterial,  under  such  circumstances,  to  whom  the 
consignment  may  be,  whether  to  a  partner  or  a  stranger.-— 
The  property,^in  its  origin,  transit  and  return,  is  thoroughly 
imbued  with  the  enemy's  character.  And  the  same  may 
be  affirmed  of  the  third  case,  if  the  partner,  so  domiciled  in 
the  enemy's  country,  be  really  engaged  in  the  general 
commerce  of  that  country,  for  the  exclusive  benefit  of  his 
neutral  house.  For  although,  in  general,  the  residence  of  a 
stationed  agent  in  the  enemy's  country  will  not  afiect  the 
trade  of  the  neutral  principal  with  a  hostile  character, .  yet 
this  is  true  only  as  to  the  ordinary  trade  of  a  neutral  as 
such,  carried  on  in  the  ordinary  manner.  But  where  such 
trade  is  carried  on,  not  on  the  footing  of  a  foreign  mer- 
chant, but  as  a  privileged  trader,  or  by  an  incorporation 
with  the  general  commerce  of  the  enemy  in  the  same  man- 
ner^ and  with  the  same  benefits,  as  a  native  merchant,  it 
would  seem  to  be  embraced  in  the  general  doctrine,  which 
I  have  alreadjr  stated.* 

But  the  principles  contended  for  by  the  captors,  as  I 
understand  the  argument,  spread  over  a  wider  surface,  and 
extend  to  cases,  where  a  shipment  has  originated  in  a  house 
in  the  enemy's  country,  of  which  such  partner  is  a  mem- 
ber, although  the  shipment  be  bonaftde^  and  exclusively  on 
account  and  risk  of  such  neutral  partner  or  house.     And 

^  Fide  the  Jnna  Caikarim,  4  Rob.  107-119.— TV  RenAbarg, 
4  Rob.  121-139.— 27ke  hMma,  3  Rob.  44. 
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the  declaratioo  of  Sir  WUlimn  Scott  in  the  Jonge  Clas- 
nno,"  whieh  I  have  already  quoted,  is  relied  on  as  an 
aathoritj,  whicli  supports  the  argument.  But  I  do  not 
think,  that  the  language  of  Sir  fTt/itam  Seott,  correctly 
considered,  admits  of  this  interpretation.  He  is  merely 
alkidiog  to  the  origin  of  transactions,  which  exclusively 
regard  the  interests  of  a  house  of  trade  established  in  a 
particular  country,  and  not  transactions,  where  it  acts 
merely  as  an  agent,  or^  shipper,  for  other  persons.  To 
shew  this  more  distinctly,  the  learned  Judge  in  the  Port* 
land^  says,  **  1  know  of  no  case,  nor  of  any  principle,  that 
could  support  such  a  position  as  this,  that  a  man  having  a 
house  of  trade  in  the  enemy's  country,  as  well  as  in  a 
neutral  country,  shall  be  considered  in  the  whole  concerns 
as  an  enemy's  merchant,  as  well  in  those  solely,  which 
respect  his  neutral  house,  as  those,  which  belonged  to  his 
belligerent  domicil.  The  only  light,  in  which  it  could 
affect  him,  would  be  as  furnishing  a  suggestion,  that  the 
partners  in  the  house  in  one  place  were  also  partners  in  the 
other"  And  in  the  ffennan,*  where  a  shipment  was 
actually  made  from  an  enemy's  port,  by  order  of  the  neutral 
house  to  the  belligerent  house,  but  on  account  of  the  former, 
the  property  was  adjudged  to  be  restored. 

These  cases  do,  as  I  think,  assign  and  establish  the  true 
and  reasonable  limits  of  the  doctrine ;  and  I  have  no  diffi- 
culty in  affirming,  that  shipments  made  by  an  enemy's 
bouse,  on  account  and  risk,  bona  fide  and  exclusively,  of  a 
neutral  partner  or  house,  are  not  subject  to  confiscation  aa 
prize  of  war.  And  the  same  principle  must  apply  ni  the 
converse  case  of  a  partner,  or  agent,  domiciled  in  the  ene* 
my's  country,  and  making  shipments  to  his  neutral  housoi 
or  principal,  on  the  exclusive  account  of  the  latter. 

»  5  Reb,  297«-aQ2.  »  3  Bob.  41-^4, 
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I  now  come  to  the  coosiderfttion  of  the  effect  of  the  Por- 
tuguese treaty  as  to  British  subjects  domiciled  in  the  PortiH 
guese  dominions ;  a  question  whicbp  though  it  may  wdl  bs 
spared,  as  to  the  claim  of  Messrs.  Dyson  Brothers  and  COf 
rides  o\er  a  large  mass  of  claims,  and  must  eventuailj  de» 
cide  them*  The  articles  relied  on  by  the  captors  are  thp 
8th  and  10th.  The  former  in  substance  provides,  that  Bri* 
tish  subjects  within  the  Portuguese  dominions  shall  not  bs 
restrained  by  any  monopoly,  ccmtract,  or  exclusive  priTi* 
leges  of  sale  or  purchase  (saving  only  those  of  the  crown ;) 
but  shall  have  free  permission  to  buy  and  sell  without  being 
obliged  to  give  any  preference  or  favour  in  consequence  oC 
such  monopolies,  &c«  The  latter  grants  to  such  British  sub- 
jects the  privilege  of  nominating,  subject  to  the  approbatioo 
and  ratification  of  the  Crown  of  Poriugalf  judges  conser* 
vators,  who  are  to  try  and  decide  ail  causes  brought  before 
them  by  British  subjects  in  the  same  manner  as  formerly  ; 
and  the  laws,  decrees  and  customs  of  Portugal  respecting 
the  jurisdiction  of  such  judges  are  declared  to  be  recognia- 
ed  and  renewed  by  the  same  treaty. 

It  is  contended  by  the  captors ,  that  the  privileges  grant- 
ed by  these  articles  completely  revive  the  exclusive  Bri« 
tish  character  in  British  subjects  within  the  dominions  of 
Poriftgal;  and  the  case  is  likened  to  that  of  the  factories 
in  the  Eastern  world,  in  which  the  residents  havelbeen  uni* 
versally  held  to  take  the  National  character  of  the  establish- 
ment  itself,  under  whose  protection  they  carry  on  their 
trade*^  It  is  to  be  recollected,  however,  that  this  is  a  mle 
of  the  law  of  nations  applying  peculiarly  to  those  conn* 
tries,  and  different  from  what  ordinarily  prevails  in  Eluropt 
and  the  western  parts  c^  the  world  ;  and  is  founded  on  the 
immiscible  character  kept  up  from  the  earliest  (imes  in  the 
Uast,  where  foreigners  are  never  incorporated  Into  the  ge- 

^  7%<  indian  Chitf,  3  Rob.  2%  and  the  cases  there  cited. 
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nand  society  of  the  oativei*  It  is  indeed  asserted  by  Sir 
IF.  Scoii^^  that  the  subjects  of  Oreai  BrUaint  resident 
w  Partugali  are  distioguished  by  special  privileges  (the 
•ame  ia  effect  as  .secured  by  the  present  treaty )  ;  that  they 
retain  the  British  character  in  spite  of  the  Portugtiese  do' 
mtet/,  even  in 'the  estimatioo  of  the  enemy  himself  (i.  e. 
Fraiue) ;  and  that  they  exercise  an  active  jurisdiction 
at  least  over  their  own  countrymen  established  in  those 
parts*  And  in  the  J^ladoj^en'^he  alludes  in  the  same  man- 
ner to  these  extraordinary  privileges. 

This  language  is  exceedingly  strong,  and,  though  intro- 
duced in  a  collateral  discussion,  affords  considerable  coun- 
tenance to  the  argument  of  the  captors.  Perhaps  the  same 
inclination  of  opinion  may  be  traced  in  the  Nayade.^  But 
whatever  may  be  the  bearing  of  this  opinion,  it  seems  now 
settled  by  the  Lords  of  Appeal,  that  a  British  born  subject, 
resident  in  the  English  faclory  at  Lisbon^  so  far  possesses 
flie  Portuguese  character,  as  that  his  trade  with  the  enemies 
of  his  native  country  is  not  illegal  ;'*  and  from  thence  I  in- 
fer, that  he  must  be  deemed,  as  to  purposes  of  trade,  as  tak- 
ing the  general  character  of  his  domicil.  Upon  the  footing  of 
authority  therefore  the  case  for  the  captors  is  not  made  out. 
And  upon  principle,  I  think  it  is  as  difficult  to  maintain. 
The  8th  and  10th  articles  of  the  treaty  secure  no  more,  than 
the  freedom  of  trade,  and  the  right  to  have  all  causes  tried 
l^  a  special  tribunal  according  to  the  laws  and  customs  of 
PoriugaL  .Still,  however,  it  is  an  incorporation  of  British 
residents  into  the  general  commerce  of  the  country.  They 
are  still  subject  to  the  general  laws  respecting  revenue  and 
taxes ;  to  the  general  duties  of  qualified  allegiance  ;  and  to 
the  general  regulations  of  social  and  domestic,  as  well  as 

^  Henrkk  and  Maria,  4  Rob.  43, 61.      "1  Rob.  135,  142. 
^  A  Rob.  251.       ^  The  Daiumt,  1902.  i  Rob.  265.    Note. 
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commercial,  intercourse.  Far  different  is  this  from  tke  case 
of  Eastern  foctories,  where  the  laws  of  the  factory  govern 
the  parties,  who  claim  protection  under  it,  and  no  general 
amesnability  to  the  laws  of  the  country  is  either  claimed  or 
exercised.  Without  going  more  at  large  into  this  topic,  I 
am  satisfied,  that  British  residents  in  the  doAiinions  of  Par^ 
it^al  take  the  character  of  their  domicil,  and  as  to  all  third 
parties  are  to  be  deemed  Portuguese  subjects. 

The  next  is  the  claim  of  Mr.  J.  Lisaur  of  ■  in 

BroMiL  The  shipment  was  made  by  Messrs.  Dyson  Bro- 
thers and  Co.^  and  by  the  bill  of  lading  the  goods  are  consign- 
•  ed  to  Messrs.  Dyson  Brothers  and  Finney ,  Rio  de  Janeiro* 
The  accompanying  invoices  express  the  shipment  to  be  made 
by  order  and  for  account  of  Mr.  J.  lAzaur^  and  contain  char- 
ges of  freight,  commission  and  insurance,  and  an  acknowledg- 
ment of  giving  credit  for  three  and  six  months.  In  a  letter 
of  the  4th  of  May,  1814,  addressed  by  the  shippers  to  the 
consignees,  they  say  '^for  Mr.  Lisaur  we  open^an  account 
in  our  books  here,  and  debit  him  /.2450  2s.  3d.  amount  of 
14  bales,  at  six  months  credit,  and  ^1764  1]«.  7d.  for  16 
cases  of  cambrics,  &c.  at  three  months  credit ;  we  cannot 
yet  ascertain  proceeds  of  his  hides,  &c.  but  find  his  Order 
will  far  exceed  amount  of  these  shipments,  therefore  con- 
sign the  whole  to  you,  so  as  you  may  come  to  a  proper  un* 
derstanding.  We  have  charged  our  usual  commission  of 
two  and  a  half  per  cent,  in  the  invoices,  but  should  you 
have  made  any  stipulation  to  the  contrary,  he  can  again 
bring  same  to  our  debit.  Invoices,  bills  of  lading  and  pat- 
terns of  what  goods  are  requisite  we  forward  as  usual  in  9. 
small  box  to  your  address.'' 

The  single  question  presented  in  this  claim  is,  in  whom 
the  property  vested  during  its  transit ;  if  in  Mr.  Lisaur, 
then  it  is  to  be  restored ;  if  in  the  shippers  then  it  is  to  be 
condemned.    It  is  contended  in  behalf  of  the  claimant,  that 
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tlie  goods,  baviog  been  purchased  by  order  of  Mr.  lAzaur^ 
the  property  vested  id  him  immediatelj  bj  the  purchase, 
and  the  contract  beiDg  executed  bj  the  sale,  no  deliTery 
was  oecessary  to  perfect  the  legal  title ;  that  nothing  was 
reserved  to  the  shippers,  but  a  mere  right  of  stoppage  in 
iranBitUj  and  that  if  they  had  been  burnt  before  the  ship- 
meat,  or  lost  during  the  Toyage,  the  loiTs  most  have  fallen  on 
Mr.  lAsaur. 

As  to  the  doctrine  of  stoppage  in  transitu^  1  do  not  con- 
ceive it  can  apply  to  this  case.  That  right  exists  in  the 
single  case  of  insolvency,  and  presupposes,  not  only  that 
the  property  in  the  goods  has  passed  to  the  consignee,  but 
that  the  possession  is  in  a  third  person  in  their  transit  to  the 
consignee.  It  cannot  therefore  touch  a  case,  where  the  ac- 
tual or  constructive  possession  still  remains  in  the  shipper 
or  his  exclusive  agents.^,  ^ 

I  agree  also  to  the  position,  that  in  general  the  rules  of 
the  prize  court,  as  to  the  vesting  of  property,  are  the  same 
as  those  of  the  common  law,  by  which  the  thing  sold,  after 
the  completion  of  the  contract,  is  properly  at  the  risk  of  the 
purchaser."  But  the  question  still  recurs,  when  is  the  con- 
tract executed.  It  is  certainly  competent  for  an  agent 
abroad,  who  purchases  in  pursuance  of  orders,  to  vest  the 
property,  immediately  on  the  purchase,  in  his  principal. 
This  is  the  case,  when  he  purchases  on  the  credit  of  his 
principal,  or  makes  an  absolute  appropriation  and  designa- 
tion of  the  property  for  his  principal.  But  where  a  mer- 
chant abroad,  in  pursuance  of  orders,  sells  either  his  own 
goods,  or  purchases  goods  on  his  own  credit,  (and  thereby 
in  reality  becomes  the  owner)  no  property  in  the  goods 
vests  in  his  correspondent,  until  he  has  done  some  notorious 
act  to  divest  himself  of  his  title,  or  has  parted  with  the  pos- 

^  Abbm,  p.  ill.  cb.  9. 

^  Few  TS.  Wrw^  3  Eatt,  03.— JZ^fy  ti.  MineU,  11 .  East,  210.--^an- 
zwi  fs.  Tkfev^f  6  EasU  614.— I^e  Cpnffunlui,  6  Rob,  321.— £tn(ocA  vs. 
CnKr,  3  T.R.  1)9,  7S3. 
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flessioD  by  an  actual  and  uncooditiooal  delivery  for  the  use 
of  Buch  correspondent.  Until  that  time  he  baa  in  legal  con* 
temptation  the  e&clasiTe  property,  as  well  as  posBeaaion ; 
and  it  is  not  a  wrongful  act  for  him  to  convert  them  to  any 
use,  which  he  pleases.  He  is  at  liberty  to  contract  opoa 
any  new  engagements,  or  substitute  any  new  conditions,  in 
relation  to  the  shipment.  And  this  I  understand  not  only 
as  the  general  law,  but  as  the  prize  law  pronounced  by  that 
high  tribunal,  whose  decisions  I  am  bound  to  obey. 

In  the  Venus  (at  February  term,  1814)''  on  the  claim  of 
Magee  and  Jonea^  in  delivering  the  opinion  of  the  Court,  Mr. 
Justice  Washington  observed  :  **  to  effect  a  change  of  pro* 
perty,  as  between  seller  and  buyer,  it  is  essential,  that  there 
should  be  a  contract  of  sale  agreed  to  by  both  parties,  and 
if  the  thing  agreed  to  be  purchased  is  to  be  sent  by  the  ven- 
dor to  the  vendee  it  is  necessary  to  the  perfection  of  the 
contract,  that  it  should  be  delivered  to  the  purchaser  or  to 
his  agent,  which  the  master  (of  a  ship)  to  many  purposes  is 
considered  to  be."  And  adverting  to  the  facts  of  that  claim 
he  further  says :  <*  The  delivery  of  the  goods  to  the  master 
of  the  vessel  was  not  for  the  use  of  Magu  and  Jones^  any 
more  than  it  was  for  the  shipper  solely,  and  consequently  it 
amounted  to  nothing,  so  as  to  devest  the  property  out  of  the 
shipper,  until  Magee  should  elect  to  take  them  on  joint 
account,  or  to  act  as  the  agent  of  Jones.^* 

In  the  present  claim  before  the  Court,  the  delivery  to  the 
master  was  not  for  the  use  of  Mr.  J.  Ltsotfr,  but  for  the 
consignees,  who  j^re  in  fact  the  shippers.  They,  therefore 
retained  the  constructive  possession  as  well  as  right  of  pro- 
perty ;  and  it  is  apparent  from  the  letter,  that  the  shippera 
meant  to  reserve  to  themselves,  and  to  their  agents  in  rela- 
tion to  the  shipment,  all  those  powers,  which  ownership 
gives  over  property.  It  is  material  also,  in  this  view,  that 
all  the  papers  respecting  the  shipment  were  addressed  to 


"  Since  reported.    8  Crancht  253. 
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their  owtq  bouse,  aod  the  claimant  could  have  do  knowledge 
or  cootroul  of  the  shipment,  unless  by  the  consent  of  the 
consignees  under  future  arrangements  to  be  dictated  by 
them.  In  this  view^  I  cannot  distinguish  the  case  from  that 
of  Messrs.  Kimmell  and  AlberV$  claim  in  the  Merrimack^ 
at  February  terra  1814;  and  it  steers  wide  of  the  disiinc* 
tioo,  upon  which  Messrs.  Wilkim*  claim  in  the  same  sbipi 
at  the  same  term,  was  sustained.  The  authorities  also  cited 
at  the  argument  by  the  captors  are  exceedingly  strong  to  the 
same  eflRect.  The  Aurora  *  approaches  very  near  to  the 
present  case.  There  the  shipment,  by  the  express  agree- 
ment of  the  parties,  was  in  reality  going  for  the  use  aod  by 
the  order  of  the  purchaser,  bat  consigned  to  other  persons, 
who  were  to  deliver  them,  if  they  were  satis6ed  for  the  pay- 
ment. And  Sir  W.  8coU  there  quotes  a  case,  as  having 
been  lately  decided,  where  goods  sent  by  a  merchant  in 
Holland  to  A.  k  person  in  America^  by  order  of  JB.  aod* 
for  account  of  B.  with  directiogs  not  to  deliver  them  unless 
satisfaction  should  be  given  for  (he  payment,  were  con- 
demned as  the  property  of  the  Dutch  shipper. 

On  the  whole,  I  am  of  opinion,  that  the  goods  included 
in  this  shipment  were,  during  their  transit,  the  property  of 
and  at  the  risk  of  the  shippers,  and  therefore  subject  to  con- 
demnation.  The  claim  oi  Mr.  Li$aur  roust  therefore  b^ 
rejected. 

In  this  connexion,  it  may  be  well  to  dispose  i^f  the  claim 
of  Joaquim  Martins  Pinto^  of  Rio  de  Janeiro.  The  ship- 
ment is  made  and  the  papers  enclosed  by  Messrs.  Dyson 
Brothers  A  Co.  to  their  house  at  Rio  de  Janeiro,  as  in  the 
former  case.  In  the  bill  of  lading  no  account  or  risk  is  stal- 
ed, but  the  invoice  is  headed,  shipped,  &c.  by  order  ofatid 
consigned  to  Messrs.  Dyson  Brothers  said  Finney  (or  ac- 
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count  aod  risk  of  Jomquim  Martina  PinUo.  In  t  letter  of 
the  4th  of  May,  1814,  the  shippera  write  to  the  consigoees : 
**  You  are  debited  /.23d  19«.  4d.  for  a  case  of  stocking  web 
ordered  for  Joaqtiim  MartiM  Pinto  ;  for  the  isme  sum 
we  enclose  first  of  our  draft  on  Mr.  Pinto  at  30  'days  sight 
to  your  order  at  the  exchange  of  eighty-two  and  a  half  per 
mil  rea,  which  you  can  either  make  twe  o/*,  or  noiy  a»  you 
think  proper.^*  I  do  not  think  this  can,  in  point  of  law,  be 
favourably  distinguished  from  the  preceding  case.  Mr* 
Pinto  is  not,  but  the  consignees  are,  debited  with  the 
amount.  Had  the  shipment  under  these  circumstancea 
been  to  a  third  person,  he  must  have  been  deemed  the  ven- 
dee, having  the  constructive  possession  and  property  of  the 
goods  and  entitled  to  give  any  new  direction  to  tfaf;^  As 
the  shippers  and  consignees  are  here  the  same  persons,  the 
language  used  shews,  that  it  was  not  intended  to  vest  any 
property  in  Pinto ;  but  to  leave  the  delivery  and  disposi* 
tion  of  them  to  the  house  in  Rio*  The  claim  of  Mr.  Pinto 
must  therefore  be  rejected. 

The  next  is  the  claim-  of  Messrs.  Antonio  Roii  Doa 
Santos  &  Co.  of  Rio  de  Janeiro^ 

The  proof  of  property  in  the  claimants  hardly  admits  of 
a  doubt.  But  as  farther  proof  will  be  necessary,  as  to  who 
compose  the  house  of  Santos  &  Co.  and  of  the  domicil  of 
the  partners,  it  may  be  well  also  to  furnish  the  Court  with 
proof  of  the  orders  sent  to  Messrs.  Dyson  Brothers  res- 
pecting the  shipments  made  by  them. 

The  next  is  the  claim  of  Messrs.  Htyworth  Brothers  & 
Co.  of  Rio  de  Janeiro.  The  shipment  is  made  by  the  house 
of  Ormerod  Htyworth  &  Co.  of  Liverpool^  which,  upon  a 
careful  examination  of  the  letters,  appears  to  be  romposed 
of  the  same  persons  as  the  house  at  jRio,  viz.  OmKroiI 
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He^ortk  and  Jatnet  Heyworth  of  Liverpool^  and  Lawrence 
HeywoHh  at  Rio  de  Janeiro^  and  is  upon  the  account  and 
risk  of  the  Rio  House.  The  cane  therefore  falls  directly 
within  the  decision  on  the  claim  of  Dyson  Brothere  and  l^fii- 
ney*     And  this  claim  must  be  rejected. 

I 
The  next  is  the  claim  of  Messrs.  Turner  Naylor  &  Co. 

ct  Rio  de  Janeiro^  which  firm  consists  o(  John  Turner  and 
George  Naylor  of  that  place,  and  John  Todd  Naylor  of 
Wakefield  in  England.  The  claim  includes  six  distinct 
Aipmenta.  The  first  is  shipped  bj  George  Green  of  Li- 
verpool to  Turner  Naylor  &  Co.  and  the  invoice  and  bill 
of  lading  express  only  a  consignment  to  them.  By  a  letter  of 
the  4th of  May 9  1814,  addressed  by  Messrs.  Nathaniel  and 
Falk.  Phillips  &  Co.  to  the  house  at  Rio^  dated  at  Moti- 
ehester^  it  appears  that  this  shipment  is  made  on  the  joint 
account  of  both  houses.  The  moiety  of  Messrs.  Phillips 
and  the  sixth  part  of  Mr.  John  Todd  Naylor  must  be, con* 
demned.  And  the  two  sixths  of  Messrs.  John  Turner  and 
George  Naylor^  upon  principles  which  I  have  already  dis- 
cnssedy  must  be  restored. 

.  The  second  is  shipped  by  George  Turner  and  Naylor  of 
Liverpool  to  the  bouse  at  J?{o,  and  in  the  invoice  is  stated 
fa  be  sent  by  the  order,  and  for  the  account  and  risk  of 
the  latter,  by  John  and  Jeremiah  Naylor  &  Co.  of  Wake* 
field.  As  to  a  part  of  the  bale  No.  14  included  in  this  ship* 
ment,  it  does  not  appear  from  the  papers  to  have  been  ship- 
ped by  order  of  the  consignees.  In  the  letter  of  the  dOth 
of  April  1814,  of  Messrs.  J.  and  J.  Naylor  of  Wakefield, 
to  the  house  at  Rio^  they  say  *^  Please  nbte  the  end  of  fine 
merino  packed  in  bale  No.  14  is  qnite  a  new  article,  which 
J.  T*  Naylor  thinks  will  take  in  yonr  market,  of  which 
pray  advise  us.  Should  U  not^  and  there  be  any  loss,  de* 
bit  us  nfUh  t//'    And  John  Todd  Naylor  \q  a  postscript 
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of  a  letter  of  the  30th  of  April,  1814,  addressed  to  Oeargt 
Naylor  at  Rio  sajs  :  "  There  is  a  piece  of  stocking  stuff 
of  a  new  manufacture  sent  out  bj  the  house  in  one  of  the 
balea;  I  thinJL  it  is  an  article  likely  to  an^iwer  ;  pray  give  mo 
your  sentiments  upon  it  as  soon  as  possible  ;  if  it  answers,  jt 
can  be  for  our  account ;  if  you  think  it  won't  answer,  sell  it 
for  account  of  J.  and  J.  N.  &  Co\  It  is  ainost  as  fine  as 
silk  net/'  It  is  clear  therefore  that  this  must  be  deemed 
the  property  of  the  house  at  IVakeJieldf  and  of  courie  be 
condemned. 

As  to  all  the  other  packages,  including  No.  705  in  a  so* 
parate  invoice,  I  must  consider  them  as  falling  under  the 
class  of  goods  ordered  by  the  consignees ;  and  if  bonajldn 
the  property  of  the  consignees,  two  thirds  must  be  restored. 

But  there  appears  from  the  letters  in  the  case  such  aa 
intimate  relation  both  in  blood  and  business,  between  the 
house  at  Wakefield^  and  the  house  at  Aio,  that  I  think  my-* 
Self  called  upon  to  require  farther  proof,  as  to  the  general 
connexion  in  business  between  these  houses,  and  the  tema 
and  manner  and  circumstances,  under  which  these  and  other 
shipments  have  been  made.  One  third  part  of  the  proper* 
ty  is  at  all  events  liable  to  condemnation. 

The  third  shipment  is  by  Oeorge  IVnter  and  Nayhr 
of  Liverpool  to  the  house  in  Rio  of  40  barrels  of  shot  on 
joint  account  of  the  two  houses,  and  of  100  firkins  of  bot* 
ter  on  joint  account  of  the  same  houses  and  /•  Toild 
Naylor^  one  third  each.  Of  the  first  parcel  two  thirds,  and 
of  the  last  parcel  seven  ninths,  are  to  be  condemned,  the  re« 
aidne  to  be  reslnred. 

The  fourth  shipment  is  made  by  Oeorge  Tnmer  aad 
Naylor  to  the  house  at  Rto,  and  by  a  bill '  of  parcels  and 
letter  in  the  case  the  goods  appear  to  have  been  pur« 
chased  of  Holgaie  UTasi^ey  &  Co.  at  Burley^  and  debited 
by  them  to  the  house  at  Rio.    There  is  no  question  there- 
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fore  a8  to  the  propertj— one  third  must  be  condemned  and 
two  thirds  restored.  The  saine  may  be  observed  of  the 
fifth  shifiaieilt  bought  of  Leonard  Slater ^  and  of  Ihe  sixth 
and  last  consisting  of  two  bales  of  blankets. 

The  next  is  the  claim  of  P.  F.  Archango  Dos  QmrubenSy 
Procurator  General  of  the  Rel^ious  Order  of  St.  Anto- 
nio.^ This  shipment  is  included  in  a  bill  of  lading  from 
Oeorge  Turner  &  Naylor  to  the  house  of  Turner  Naylor 
k,Co.  at  Rio  Janeiro.  The  invoice  is  of  two  bales  sent 
for  by  order  of  Messrs.  T.  N.  &  Co.  to  be  delivered  at  the 
custom  house  of  jKto  de  Janeiro  to  the  R.  P.  F.  Archango 
Dob  QuerubenSj  Procurator^  Stc.  Stc.  or  to  whom  may  be  ^ 
meting  for  hitn,  and  signed  by  J.  and  J;  Kaylor  &  Co.  In  a 
letter  of  the  30(h  of  April,  1814,  in  which  the  invoice  and 
bill  of  lading  were  inclosed*  J.  and  J.  Naylor  &  Co.  write 
to  the  houae  of  Turner  Naylor  &  Co.  at  Rio:  "  We  have 
taken  due  note  of  the  contents  of  your  leKers,  but  (he  re- 
qoest  of  the  friars  of  St.  Antonio  to  have  their  clothes  ex- 
actly similar  to  those  sent  per  Roscius^  &c.  arrived  too 
late,  the  bales  being  on  their  way  to  Liverpool^  when  we  re- 
ceived your  tetter ;  the  directions  we  before  received  from 
you  was  not  to  exceed  the  former  price.  Inclosed  you 
iMve  their  invoices  for  16  bales  and  shipped  per  the  St. 
Jo$e  Indiano  for  your  account  and  risky  viz.  two  bales 
8t.  AntoniOj  No.  4  and  5^  amount  {.338  08.  7d.  \o  be  re- , 
mitted  for  on  arrival,  &c."  It  appears  also,  that  insurance 
is  charged  on  these  goods  at  /.3  38.  the  same  as  the  other 
goods  confessedly  belonging^  to  the  house  at  Rio.  Under 
all  the  circumstances  of  this  claim,  the  strong  inclination  of 
my  mind  is,  that  the  goods  in  their  transit  were  not  at  the 
risk  of  the  friars  o(St.  Antonio.  As  however  farther  proof 
is  not  strenuously  opposed,  I  shall  allow  it  to  be  given,  re- 
serring  any  absolute  opinion  till  it  shall  come  in. 
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The  next  is  the  claim  of  Mlarch  Brothers  &  Co.  of  Rio 
de  Janeiro^  which  firm  consists  of  William  March  of  lA* 
verpool  and  ThonuM  March  and  Oeorge  March  of  Bio  ib 
Janeiro.  No  question  exista  in  relation  to  the  two  ship- 
ments included  in  this  claim,  which  were  purchased  of  Mr* 
Joseph  ShorCf  and  Messrs.  Brttfam,  IVilkifuion  and 
BrownelL  The  title  to  this  property  is  clearly  in  the  firm ; 
therefore  two  thirds  are  to  be  restored  and  one  third  con- 
demned. There  are  two  other  shipments  made  by  Smith 
and  Massey,  one  consigned  to  William  March  &  Co.,  and 
the  other  to  March  Brothers  &  Co. ;  and  in  respect  to 
these  shipments  there  are  no  papers,  except  two  bills  of 
lading,  which  express  no  account  or  risk  and  are  enclosed 
ip  blank  letters,  viz.  that  to  W.  March  &  Co.  enclosed  to 
March  Brothers  &  Co.  and  that  to  the  latter  enclosed  to 
the  former.  Notwithstanding  this  apparent  contrariety,  it  is 
probable  that  both  houses  are  in  reality  the  same.  But  in 
my  judgment  this  enquiry  is  not  material.  I  hold  it  to  be 
clear  law,  that  in  a  time  of  war  parties  are  bound  to  put  09 
board  such  papers,  as  shall  evince  the  neutrality  of  the 
property,  if  it  be  entitled  to  that  character ;  and  where  ship- 
ments are  made  from  an  enemy's  country  in  an  enemy's 
vessel,  the  presumption  is,  that  every  shipment  belongs  to 
enemies,  on  which  a  neutral  character  is  not  distinctly  im- 
pressed. I  condemn  therefore  these  two  last  shipments  to 
the  captors. 

The  next  is  the  claim  of  SeatoUf  Plotves  &  Co,  of  Rio 
de  Janeiro.  John  F.  Seaton  of  London^  and  John  PUnoes 
of  RiOf  are  two  of  the  partners  of  the  house.  It  does  not 
appear,  who  are  the  other  partners,  and  as  to  the  property, 
there  is  no  question  but  that  it  belongs  to  the  house.  The 
general  presumption  of  law  is,  where  nothing  to  the  contra- 
ry appears,  that  in  a  case  like  the  present  there  are  at  least 
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three  partner! ;  and,  as  to  captors,  the  partnera  are  deemed 
to  take  10  equal  moieties,  unless  on  the  face  of  the  original 
papers  a  different  apportionment  appears.  And  the  reason 
of  the  rule  is  manifest,  for  were  it  otherwise,  as  the  evi- 
dence to  change  the  proportions  must  come  from  the  eoe^ 
my,  whose  interest  if  must  be  to  diminish  his  own  share  as 
much  as  possible,  the  Court  would,  by  admitting  farther 
proof,  be  exposed  to  every  species  of  belligerent  fraud.  In 
tfie  present  case,  if  the  captors  do  not  ask  that  farther  proof 
may  be  admitted  as  to  the  other  partners,  I  shall  restore 
two  thirds  and  condemn  one  third  of  the  shipment.* 

The  next  is  the  claim  of  William  Harrison  &  Co.  of  Rio 
de  Janeiro.  There  is  no  question  as  to  the  title  of  the  pron 
perty,  and  upon  an  examination  of  the  papers,  it  appears 
that  the  house  at  JRio,  at  the  time  of  this  shipment  (for  at  a 
previous  time  a  Mr.  Huntley  neems  to  have  been  in  the  firm) 
consisted  of  William  Harrison  of  JSiO,  and  the  house  of 
A.  and  R.  Harrison  and  Latham  of  Liverpool.  The  evi- 
dence is  very  clear,  that  A.  and  R.  Harrison  are  domiciled 
in  B!nglandj  and  there  is  not  the  slightest  intimation  that 
Latkam  is  not  there  also.  I  shall  restore  William  Harri" 
aon's  one  quarter  part  and  condemn  the  residue. 

The  next  is  the  Claim  of  Francis  and  John  Sommers. 
The  shipment  was  made  on  joint  account  of  Francis  fifom- 
mers  of  JRio  de  Janeiro  and  the  Rev.  John  Sommers^ 
Mid  CaUer.  The  share  of  Frdneis  Sommers  must  be- 
restored.  If  Mid  Calder  be,  as  I  presume  it  is,  in  the  north 
of  England^  the  other  moiety  must  be  condemned.  As  to 
thh  fact  I  will  hear  proof,  if  the  parties  wish. 

»  This  clslm  was  afterwards  ordered  to  fiirther  proof  «i  to  the  twe 
thirds. 
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Tbe  nest  is  the  claim  of  Miller  and  FUnning  ol  Rio'de 
Janeiro.  The  shipuieDt  is  made  on  their  accouui  and  risk, 
and  appears  to  have  been  paid  for  out  of  funds  of  the  claim- 
ants in  the  possession  of  the  shippers.  It  is  true,  that  the 
master  has  not  in  his  answers  sworn  to  the  property  of  this 
nhipment ;  and  bj  the  rigid  rule  of  the  prtae  law  it  might  be 
deemed  a  case  of  farther  proof.^  But  I  cannot  think  so  verj 
plain  a  case  will  be  urged  to  be  within  the  range  of  the  rule. 
I  therefore  restore  the  property. 


The  next  claim,  which  requires  any  particular  examii 
tioD,  is  that  of  the  master  for  his  own  adventure. 

Claims  of  this  sort,  made  by  the  master,  are  received  with 
^rreat  indulgence  by  the  Court,  when  he  appears  to  testify 
with  fairness,  and  conducts  himself  with  good  bith.  There 
are  however,  in  the  present  case,  after  all  the  deductioai, 
wh(ch  even  liberal  explanations  allow  to  a  stranger  speaking  • 
another  language,  some  discrepancies  and  difficulties  in  the 
master's  testimony,  that  none  of  his  affidavits  (even  if  they 
were  all  admissible)  have  been  able  satisfactorily  to  clear 
up.  In  his  answers  to  the  standing  interrogatories,  be,  has 
enumerateil  the  various  packages,  which  he  claims  as  bm 
sole  properly. 

In  his  claims  he  baa  included  other  packages,  and  parti- 
cularly the  whole  invoice  No.  4,  amounting  to  LS73  16a. 
lOd*  which  in  his  answers  to  the  standing  interrogatociei, 
be  explicitly  declared  to  be  the  property  of  Messrs.  Dm 
CostOf  OfUmaraens  &  Co.  The  goods  also  in  invoice  No*  1 
amounthigto  Ml 59  3a.  Id.  and  invoice  Mo.  2,  amountiwg  t« 
LlBdB  13s.  5d.  in  his  interrogatories,  he  swore  were  Us  sole 
property ;  in  his  claim,  made  after  an  examiaatbn  of  tbe 
papers,  he  swears,  that  one  third  part  of  the  same  invoices 

«•  TV  Juno,  2 /2a6. 116, 122. 
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Be  purchased  for  one  Francisco  Oaudencio  Da  Costa  of 
Marariham.    This  is  not  all,  for  it  appears  in  the  accounts  of 
the  shippers,  Messrs.  Da  Costa,  Guimaraens  and  Co.^  that 
the  master  is  charged  only  with  two  thirds  of  these  invoices — 
so  that  he  coold  not  be  deemed  the  purchaser  of  the  other 
third  for  Da  Costa.     The  invoices  of  these  two  shipments 
(No.  1  and  2)  are  expressed  to  be  on  account  and  risk  of  whom 
It  may  concern,  to  be  delivered  to  J.  J.  Felis,  and  on  the 
invoice  (No.    1)  these  words  are  added,  "Deliver  to  Sr. 
Felis  7  cases  of  silk  stockings.''    In  the  bills  of  lading  of 
the  same  invoices,  the  goods  are  to  be  delivered  to  the  mas- 
ter;  if  absent,  to  Sr.  Domingo  Oomes  Louveira  and  Sons. 
The  same  consignment  is  of  invoice  No.  4.     If  these  ship- 
ments had  been  in  reality  for  the  account  of  the  master,  it  is 
difficult  to  account  for  such  an  extraordinary  consignment ; 
if  for  the  real,  though  concealed,  account  of  Messrs.  Costa^ 
'    Ouimaraens  and  Co.,  the  letter  from  Mr.  Costa  to  Mr.  Lou- 
.  veira  of  the  5th  of  May,  1814,  and  the  letter  of  Costa,  Qui- 
maraeni  and  Co.  of  the  same  date,  to  Oomes  Louveira  and 
Sons  afford  a  key  to  the  solution.     It  is  also  remarkable, 
thai  the  invoices  No.  3  and  5,  whicli  are  charged  in  the  ac- 
count current  as  the  master's  property,  and  I  have  no  doubt 
are  so,  are,  by  order  of  the  master,  deliverable  to  his  order, 
or  on  account  of  the  master.     And  the  bill  of  lading  of  No. 
3  (which  is  the  only  one  found)  is  to  the  sole  consignment 
of  the  master.  These  are  some  of  the  circumstances,  which 
certainly  throw  a  shade  over  the  claim  of  the  master ;  and  it 
seems  to  me  hardly  to  be  expected,  that  a  court  should  so 
far  throw  the  mantle  of  charity  over  the  case,  as  to  decree 
ft  restoration  of  the  whole  property.     I  shall' decree  a  con- 
demnation of  the  goods  in  the  invoice  No.  4,  being  perfect- 
ly satisfied,  that  they  do  not  belong  to  the  master.     The 
goods  in  the  invoices  No,  3  and  5  are  to  be  restored.    As  to 
the  goods  in  invoices  No.  1  and  2,  I  fear  that  the  order  for 
VOL.  II.  :{<> 
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farther  proof,  which  I  shall  allow,  is  under  all  the  circaiil- 
stances  a  relaxation  of  the  prise  law,  which  stands  on  the 
utmost  limits  of  indulgence.  I  hope  that  it  may  iiot\be 
drawn  into  precedent/' 

I  give  no  opinion  on  the  point,  how  far  the  master  ia  this 
case  is  to  be  deemed  to  take  the  national  character  of  the 
ship,  in  which  he  has  sailed  so  many  yojages  from  En- 
gland. That  point  has  not  been  argued,  and  upon  the  dry 
facts  before  me  I  have  not  felt  it  proper  to  touch  that  delicate 
subject.* 

As  to  the  other  claims  in  the  case,  I  do  not  think  it  neces- 
sary to  deliver  any  formal  opinion.  They  are  completely 
decided  by  the  principles  of  law,  which  I  have  already  stat- 
ed, or  depend  on  facts  of  the  greatest  simplicity. 

PreteaU  and  Wml  SulUvan^  for  the  claimants. 
Dexter  and  PUmant  for  the  captors. 

**  See  paU^  Oet.  T.  1815,  the  final  decree  dpon  the  master's  claioi. 
^  Fide  the  Embdm,  1  Rob.  16. 


Tbb  Dimon  Aim  OAaao. 

▲  fSDenJ  jirifft  allecatioa  canoot  beproperiy  joined  with  aa  iafonnftUoo  m  a  MUttie 
for  the  WoktioD  of  a  itatate. 

X  HE  information, in  this  case  alleged,  1.  That  at  some 
port  or  place  unknown,  in  some  one  of  the  colonies  or  de- 
pendencies otOreat  Britain^  goods,  &c.  of  the  growth,  pro- 
duce or  manufacture  of  Oreat  Britain^  were  laden  on  board 
with  intent  to  import  the  same  into  the  United  Staies^  and 
that  the  same  were  accordingly  imported.  2.  That  the 
ship,  being  owned  by  citizens  of  the  United  States,  sailed 
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uader  a  Britnh  lic^jise  or  pais.  3.  The  third  count 
eburged  a  trading  with  the  enemj,  and  concluded  with  a 
prise  alieg^tioD. 

8TORT9  J.  It  is  improper  to  join  a  general  prize  alle- 
gfition  with  an  information  for  the  infringement  of  a  statutei 
the  proceedings  being  very  different  in  their  nature. 


TaS   LOUISETTA. 

ftetiee  M  t»  oosti  «m1  chaifM,  whetc  leverel  partift  ioternDe  for  fltpM«t«  is- 

teretti. 
Where  a  party  daims  muier  ao  attachment,  be  muit  file  a  caution  ifi  Court,  to  kold 

the  proceed!  remaining  after  latiifying  prior  daiuM. 

This  vessel  was  seized  and  libelled  on  behalf  of  the  United 
StalMj  afterwards  libelled  for  seamen's  wages,  sold  on  in- 
ferlocutorj  order,  and  6nall j  decreed  to  be  restored.  Hub* 
bardy  of  counsel  for  the  owners  and  claimants,  now  moved 
the*Court  for  a  direction  to  the  Clerk  to  pay  over  the  pro- 
ceeds,  or  at  least  so  much  thereof,  as  would  compensate 
him  as  counsel,  the  Clerk  having  doubts  as  to  his  authority 
to  pay  them  over,  because  he  had  understood  there  were 
attachments  upon  the  same  property,  returnable  to  the 
Btate  Court,  There  was  no  evidence  of  any  attachment 
made ;  and  it  appeared,  upon  inquiry,  that  the  party,  claim- 
ing  under  the  attachment,  had  done  nothing  more  than  to 
file  a  copy  of  his  writ  with  the  Marshal. 

The  Court  said,  they  could  not  take  notice  of  any  at- 
tachment, unless  a  caution  was  filed  in  Court ;  and  WeUhf 
of  counsel  for  the  claimants  under  the  attachment,  was  di- 
rected to  file  such  a  caution. 

The  Louiselta  was  taken  into  custody  under  the  seizure 
hy  the  United  Utates  in  June.    The  libel  on  behalf  of  the 
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seamen  was  served  in  August  The  Marshal  had  charged 
these  libellants  with  the  custody  fees  from  the  time  the  war- 
rant on  their  libel  was  served.  Hubbard  for  the  owners  aa4 
claimants,  and  Welsh  for  the  seamen,  contended  that  the 
vessel,  being  already  in  the  custody  of  the  Oniied  SSMei 
under  their  seisure,  and  there  having  been  an  appeal  from 
the  decree  of  the  District  Court,  so  that  it. was  necessary 
for  the  United  States  to  retain  the  property  in  custody, 
this  was  properly  a  charge  to  the  United  States^  and  ought 
not  to  be  borne,  either  by  the  owners,  to  whom  restUution 
was  decreed,  or  by  tb^  seamen. 

The  Court  confirmed  this  reasoning,  and  said,  the  ex- 
panses must  be .  borne  by  the  United  States^  there  having 
been  probable  cause,  which  excused  the  Collector. 


Tbi  Avsav  Aim  cargo. 

Tb«  M vtlml  is  eptitltd  to  bit  &n  comniinioiii,  aefiordisK  to  the  act  ol  I1S8,  ch. 
12$,  apOD  all  iaterlocotory  ttles  of  prise  property.  The  act  of  871b  Jan.  1813, 
ch.  155,  appliei  only  tofalet  after  final  coodemiiation.         ^ 

The  Clerk  if  entitled  to  commisiiQns  upon  proceeds  of  prise  property  sold  by  interlo- 
cutory  order,  and  paid  into  Court  by  tbe  Marshal. 

It  is  tbe  duty  of  tbe  Marshal,  upoq  all  interloculoiy  sal^,  to  bring  the  proceeds  in- 
to Cooii,  with  a  regular  account  of  the  sales. 

STORYf  J.  'J^he  brig  Avery  and  cargo  were  captured 
0n  (he  2Sth  of  April,  1813;  and  prise  proceedings  having 
been  instiluted^  part  of  (he  cargo  was  condemned,  and  the 
residue  finally  ordered  to  be  restored  by  th0  District  Court; 
and,  on  appeal  to  (his  Court,  the  decree  of  restoration  was, 
at  this  term,  reversed,  and  the  whole  property  condemned 
to  the  captors.  Pending  (he  proceedings  in  the  Court  be- 
low, the  goods,  whereof  res(ora(ion  was  afterwards  decreed, 
ffere,  in  pursuapce  of  an  interlocutory  prder  of  t|ie  29th  of 
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AiigBStt  IBia^  Bold  on  Ike  7th  oftheensQing  September, 
and  the  proceeds  paid  over  to  the  Clerk  of  the  District 
Pourt  on  the  27th  of  the  entuing  October. 
>  Aa  application  has  oow  been  made,  in  behalf  of  the  cap- 
tors, to  have  the  net  proceeds  paid  over  to  them,  afteral- 
h>wiog  to  the  Marihal  his  commissions  according  to  the 
act  of  27th  Jan.  1813,  ch.  155  ;  and  without  any  allowance 
whatever  to  the. Clerk  for  commissions.  Notice  having 
been  given  to  the  Marshal  and  Clerk  to  show  cause,  why 
this  application  should  not  be  granted,  thej  have  appeared 
and  claimed  the  commissions  allowed  to  them  respectively 
by  the  act  of  38tb  of  Feb.  1790,  ch.  125,  sect.  1  and  8. 

The  questions  have  been  argued,  and  are  now  to  bede* 
cided.  It  is-  contended,  in  behalf  of  the  captori,  that  the 
aet  of  28th  Feb.  1799,  ch.  125,  which  allows  to  the  Mar- 
shal as  fees  '*  for  sales  of  vessels  or  other  property,  and  for 
receiving  and  paying  the  money,  for  any  sum  under  five 
hundred  dollars,  two  and  one  half  per  cent,  for  any  larger 
sum  one  and  a  quarter  per  cent,  upon  the  excess,"  is  re- 
pealed, so  far  as  respects  prize  causes  by  the  act  of  27th 
of  Jan.  1813,  ch.  155.  This  act,  after  providing  that  all 
vessels  and  property  captured  by  private  armed  ships,  and 
condemned  as  prize  shall,  after  condemnation,  be  sold  by  the 
Marshal,  in  such  lots,  and  on  such  credit,  as  the  owners  of 
the  ship  shall  direct ;  and  after  farther  providing,  that  the 
Marshal  shall  pay  over  and  distribute  the  proceeds  among 
the  parties  entitled,  after  deducting  duties,  costs  and  charges, 
declares,  that  for  selling  prize  property,  and  receiving  and 
paying  over  the  proceeds  as  aforeaaidf  the  Marshal  shall  be 
entitled  to  a  commission  of  one  per  cent*  and  no  more,  first 
deducting  all  duties,  costs  and  charges ;  with  a  proviso,  that 
in  no  case  of  condemnation. and  sale  of  any  one  prise  vessel 
and  cargo  shall  his  commission  exceed  two  hundred  and 
fifty  doUiMTt* 
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It  it  rery  clear,  that  the  tenns  of  thui  act  apply  mly  to 
'  sales. afier  a  final  coadamnatiooy  and  net  to  sales  nade  pen- 
dente  lite  under  interlocutory  decrees  of  court.  Nor  can  it 
be  admitted,  that  the  intentioa  of  the  Legislature  requires  a 
more  enlarged  constroctioo.  Interlocutory  sales  are  oft> 
en  ordered  under  a  perishable  mooition  and  survey,  or  for 
other  good  cause,  in  the  discretion  of  the  court ;  and  sudi 
sales  are  invariably  made  for  cash  only.  This  ipecomen 
indispensable,  because  the  rights  of  the  parties  litigating  be* 
fore  the  court  are  not  ascertained,  and  the  net  proceeds  are 
to  be  brought  into  tbe  Registry,  to  await  the  final  decision* 
Suppose  a  final  decree  of  restoration  should  pass  after  auch 
an  interlocutory  sale,  are  the  commissions  of  the  Marshal 
restricted  to  the  provisions  of  the  act  of  the  2rtb  of  Jan* 
1813,  ch.  155.  It  cannot  be  doubted,  and  ndeed  was  coo* 
ceded  at  tbe  argument,  that  such  a  case  was  without  tbe 
statnt^.  And  if  it  be  so,  I  should  be  glad  to  know,  bow  a 
subsequent  decree  of  condemnation  would  vary  his  right  ? 
His  title  to  tbe  commissions  accrues  at  the  time  of  the  sale, 
and  not  upon  the  final  result  of  the  cause.  It  attaches,  if 
at  all,  at  the  moment  when  he  has  executed  his  duty,  and 
paid  over  the  proceeds  of  the  sale  to  the  court.  He 
is  then  entitled  to  deduct  bis  fees  ;  and  I  know  of  no 
subsequent  fact,  that  can  have  a  retroactive  effect  (o  de* 
feat  his  rights.  On  the  whole,  I  am  of  opinion,  that  the 
act  of  srtb  of  Jan.  1813,  ch.  155,  applies  only  to  sales  of 
prise  property  after  a  final  condemnation,  and  is  so  ftr  and 
DO  farther  a  repeal  of  tbe  act  of  38tb  of  Feb.  1799,  ch. 
125.  The  Marshal  is  therefore  entitleil  to  his  full  commis- 
sions. 

As  to  the  claim  of  the  Clerk  to  one  and  a  quarter  per 
cent,  commission,  allowed  him  by  the  act  of  28th  of  Feb. 
1 799,  ch.  1 25,  reviving  the  act  of  1  st  of  March,  1 793,  ch.  20^ 
<<  on  all  money  deposited  in  court,''  there  is  not,  in  my 
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jwlgfnentt  the  irligfaletC  reason  to  contest  it.  The  on\y  ar- 
gument urged  against  it  is,  that  the  money  under  the  inter* 
locutory  sale  ought  not  to  have  been  paid  into  court  by  the 
Marshal ;  and  that  the  Clerk  eannot  gain  a  title  bj  an  irre- 
gular act  of  the  Marshal.  The  whple  foundation  of  this  ar« 
gument  fails.  It  was  not  onlj  not  ah  irregularity  for  the 
Marshal  to  pay  the  money  into  court,  but  it  would  have 
been  a  gross  misconduct  on  his  part  to  have  done  otherwise. 
It  is  his  duty,  on  all  interlocutory  sales,  to  bring  the  pro- 
ceeds immediately  into  court  with  a  regular  account  of  such 
sales.  This  is  the  known  and  uniform  practice  of  the 
eoaetf  and  I  will  add,  it  is  a  {practice  not  only  founded  in 
the  settled  doctrines  of  the  Admiralty,  but  also  of  great  im- 
fPoHance  for  the  security  of  suitors.  Let  the  Clerk,  there^ 
fore,  be  allowed  his  usual  commissions  out  of  the  prize  pror 
perty  in  the  Registry. 

O.  Blake  for  the  Captors. 
Dexier  for  the  Marshal. 
Show,  Clerk,  for  himself. 


Tn^  Sam  Joss  ImHAWO. 

fVaetiee  as  to  payment  of  prize  shares  to  special  ageots. 

Thm  Bianlial  is  eotitled  to  eommbBiou  upoa  prise  property  removed  {fom  Us  in- 
tact,  by  ooDscat  of  parties,  to  aaoUwr  district,  aad  there  sold. 

O.  SULLIVAN  presented  a  petition  of  the  officers  of 
the  private  armed  brig  Yanket^  praying  that  their  shares  in 
the  proceeds  of  the  prize,  San  Jose  IndianOf  should  be 
paid  over  to  their  special  agent.  Captain  SnofVy  they  revokr 
ing  tbe  powers  given  by  them  to  (he  general  agents.  They 
also  prayed,  that  the  shares  of  some  part  of  the  crew, 
represented  by  them,  should  be  paid  in  the  same  manner. 
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A  part  of  the  property  was  still'  uncoodemiied. 
missioners  were  appointed.^ 

In  this  case,  the  prize  goods,  bj  an  agreement  of  the 
parties,  were  removed  from  the  District  of  Maine  to  Bos- 
ton,  and  there  sold  by  an  auctioneer.  The  proceeds  were 
paid  into  the  Circuit  Court,  before  which  the  cause  was 
brought  by  appeal.  A  part  of  the  cargo  being  condemned 
at  this  term,  the  Marshal  claimed  commissions. 

J.  T.  Austin  contended,  that,  as  the  law  directed  the 
property  to  be  sold,  wheil  condemned,  by  the  Marshal  of 
the  District,  the  Marshal  of  MasaackusetiB  could  not,  in 
this  case,  be  defeated  of  his  rights,  by  the  agreement  of 
the  parties.  The  property  was  originally  in  the  custody 
of  the  District  Court  of  Maine^  but  it  being  afterwards 
brought  within  this  district,  and  here  condemned,  the  right 
of  the  Marshal  of  Maine  was  transferred. 

Pitman  contended,  that  if  any  officer  was  entitled  to 
commissions  in  this  case,  it  was  the  Marsha!  of  Maine* 

STORYf  J.  said,  that  when  it  appeared  to  be  for  the 
interest  of  ail  parties,  that  the  property  should  be  sold  at  a 
different  place,  or  by  a  different  persdn,  than  would  arise 
under  the  ordinary  practice  of  the  Court,  and  an  agreement 
was  made  by  the  parties  to  this  effect,  the  Court  would  rati'* 
fy  such  agreement,  taking  care,  however,  that  the  Marshal 
should  be  protected  in  his  rights.  That  in  this  case,  it  was 
the  Marshal  of  Maine^  who  had  a  title  to  fees.  If  the  pro- 
perty had  remained  in  the  District  of  Maine^  and  the  cause 
bad  come  up  to  this  Court,  by  appeal,  a  warrant  would 
have  gone  to  the  Marshal  of  Maine  to  sell  the  property. 

>  See  the  8L  Lmrenu%  ante  p.  IV. 


ocatWBB  TBim.  int.  9tM 

United  StaMt  vt.  Dodge. 

United  States  vs.  Dodge,  roR  a  Cortuipt. 

Practiee  oo  eontempts.  If  the  party  purge  himself  on  oath,  the  Court  will  not  hmt 
collateral  erideoce  for  the  purpose  of  impeachiof  bis  testiiDODy,  and  proGeedii^ 
H^st  him  for  the  eoatenpt.    fiatif^4^r7»s|M•r»thftp«rtr  «UlWr«CflOMf0il 


1  HIS  was  a  process  of  attachment  aguiiat  the  respondent 
for  a  contempt  in  forcibly  reacuU^  T.  P.  HhafVf  a  priaonec 
in  the  custody  of  the  Marsbal»  under  an  indictment  fot 
treason* 

Per  curiam.  We  cannot  receive  any  collateral  evidence 
as  to  (he  ofience,  but  if  the  respondent;  hj  his  affidavit,  and 
answers  on  oath  to  interrogatories  proposed  by  the  District 
Attorney,  discharge  himself  of  the  cootefipl*  no  brther 
proceedings  can  be  had  against  hi«i  on  the  attachment.  If» 
from  any  collateral  evidence,  it  should  appear*  that  there  is 
reason  to  believe  the  respondent  has  perjured  himself,  we 
will  recognise  him  to  answer,  at  the  next  term  of  the  Cowrt, 
to  such  matters  as  may  be  found  agwist  hiai** 

O.  Blake,  for  the  United  StaUs, 
£.  MtomieM,  for  the  respondent. 

ns  responrffnl  mu  Mmhmge^ 

'  *  See,  as  to  contempts  and  practice  thereon.  Ftn.  Ah,  Contempts 
J^  Jl«--^mc«  M^.  96,  100.— OOb.  Cmk.  Pkae,  2IK  81.— 12  Mod.  Ml. 
Mod.  Cos.  13.^Com.  Dig,  Chancery.  IK  9.^Salk.  321.— 4  Bl.  Com. 283. 
— fttet  vs.  Hmtey,  5  T.  R.  362.-3  Hawk.  P.  C.  B.  2,  ch.  22,  s.  1.  32, 
331, 34.— 1  W.  BL  640.— Ii>i#'s  ikg.  13a.--2  JBUrr,  R.  78a.««4lo^r* 
5ie.— i?4V.  Aln-.  Jttwhment^B. 
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Tbm  Abgo,  MiasiLL  ciaimawt. 

Wben  there  is  an  attoraey  of  record,  it  if  improper  to  take  deporitiou  witboot  notice 
to  him,  or  to  the  parfy; 

VHien  depositioDs  are  taken  to  be  med  agaioet  tbe  United  SUtUSt  if  there  be  an  at- 
torney of  tbe  UmitS  Skki  within  one  hundred  miles  of  the  place  of  caption,  he 

/moitbe 


jT HIV  was  an  iDformatioD  for  a  Tiolation  of  the  non-inter- 
course Ia#.  E^akey  District  Attorney,  offered  in  eTidence 
depositions^  wtiicfa  had  been  taken  in  New  York  without 
notice,  since  there  bad  been  an  attomej  of  record  for  the 
claimant* 

Per  curiam.  Though  deposition's  thus  taken  have  been 
usually  received,  there  are  certainly  great  objections  to  the 
practice ;  and  the  Court  bate  heretofore  intimated  a  reso- 
hition  to  require  notice  to  be  given  in  all  cases,  where 
there  is  an  attorney  of  record. 

«  To  prove  that  the  vessel  had  not  been  at  OuadataHptf 
as  alleged  in  the  inforniation,  the  claimant  produced  the  d€« 
positions  of  several  of  the  crew,  which  appeared  to  hav« 
been  taken  in  Boston^  and  elsewhere  within  one  haiMirttd 
miles  of  the  residence  of  a  District  Attorney,  without  no* 
tice  to  him.  Upon  objection  by  the  District  Attorney, 
they  were  rejected  for  this  cause,  and  the  Court  observed,  • 
that  in  all  cases,  where  there  is  an  Attorney  of  the  UnUei 
States  residing  within  one  hundred  miles  of  the  place  of 
caption,  notice  must  be  given  to  him  of  the  taking  of  depo- 
•itions,  to  be  used  in  any  cause,  ill  which  the  UniiedStates^ 
are  a  party. 


CIHCUIT  COURT  OP  THE  UWTED  STATES. 

J^LHODE  ISLAND^  NOVSMBEB  TERM,  1814,  AT  PROTIDElfCE* 


«BfORt| 


Hob.  JOSEPH  STORY,  Anodata  Joiticfi  of  the  Supreme  CoQit. 
Hon.  DAVID  HOWELL;  District  Jodfe. 


Inman  vs.  Barhbs. 

Aetioos  ci/ormid^n  are  within  the  itatyte  «f  Rked*  Idmd  for  quietin|  poiMisiMi% 

•ad  tmoA^tm  poaarioo  under  that  itatote  u  a  good  bar. 
Jf^  ftatiite  of  liaitaliont  baa  once  mn  afaiott  a  tenant  m  tail,  it  is  a  eooDplcte  bar 

to  a  nbieqoent  tenant  in  tail  opon  a  dewent  cast 
A  /brmedHi  m  detcmiUr  is  not  withm  the  proviso  of  the  statute  oCpQnefmi  of 

Xhi8  was  an  action  otformeion  in  dtncmier^  in  Fbic^ 
the  denundant  counted  that  one  John  Inman^  b/eing  seized 
iftfee»on  tbe28tbor  July,  1741,  by  his  last  will  didj 
pioved  and  approyed,  devised  the  demandjed  premises  to 
one  Damid  Inman  in  fee-tail  male  general ;  and  that,  after 
the  death  of  the  testator,  the  said  J).avxfi  entered  into,  and 
became  aeixed  of,  the  deinanded  preqnises^  according  to  the 
ibfm  of  the  gift  and  devise  afor.e8aid«  and  afterwards,  on  the 
26th  day  of  April,  1808,  died ;  upon  whose  decease  the  dcr 
inanded  praoMsea  descended,  by  the  form  of  the  gift  afore- 
aaid,  to  the  demandant,  as  the  only  son  and  heir  male  of 
the  said  David,  and  that  the  tenants  unlawfully  withheld 
ihe  same. 

The  defendant  pleaded  in  bar,  among  other  pleas,  the 
statute  of  JZAode  Island  entitled^  *f  an  act  for  quieting  posu 
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IniBSD  «!.  Barnes. 

•esBiooi  apd  avoiding  suits  at  law"  commonly  called  the 
jfKmn^lnn  aot^  mod  averred^  that  hf ,  and  those  Boder  wh6iii 
he  claimed,  had,  bj  the  space  of  20  years  and  more  next 
preceding  the  28th  of  April,  1785,  and  from  that  time  to 
the  date  of  the  demandant's  irrif,  been  in  the  uninterrupt* 
ed,  quiet,  peaceable  and  actual,  seisin  and  possession  of 
the  demanded  premises,  claiming  the  same  for  and  during 
■aid  lime,  as  his  and  their'  property  and  rightful  estate  in 
fee  simple.  To  thia  plea  the  demandant  replied  thtS  pro* 
viso  of  the  same  act,  and  averred,  that  the  said  David  In* 
man  died  on  the  26th  of  April,  1808,  and  that,  within  ten 
years  next  thereafter,  the  demandant  pursued  his  title  to  the 
demanded  premises  by  due  course  of  law  in  this  action. 
Tm  Am  re^catioa  there  was  a  general  demurrer  and  jma- 
der  in  demurrer. 

The  cause  was  aij^ued  by  Bridgman  and  Searle  for  the 
denmdhuK,  asd  by  JBewm  aod  Bnrrill  for  the  tenants. 

STORYf  J.  afterwards  delivered  the  opinion  of  the 
Court. 

Without  entering  into  any  consideration  of  the  accuracy 
of  the  plea^ngs  in  this  case  (respecting  which  I  Wish  dtah 
tinctly  to  be  understood  as  giving  no  opinion)  I  shall  pro* 
ceed  to  the  only  question,  which  has  been  argued  by  tike 
parties,  vit.  whether  twenty  years  possession,  under  the 
atatute^  be  a  good  bar  to  an  action  offormedon  in  dttcm- 
dtty  the  said  term  having  run  against  a  former  tenant  in  tail 
before  the  descent  cast. 

At  least  as  early  as  the  year  1700,  if  not  before,  the 
statutes  of  limitations  of  32  JVeni^  VIII.,  ch.  2,  and  df  21 
Jame$  I.,  ch.  16,  were  adopted  in  the  colony  of  Jtftode 
f9landf^  and  in  1749  they  were  formally  declared  to  bo 
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tilt  lav  of  the  latid,  and  bare  ever  since  continued  in  force 
within  that  colonj  and  state.'    The  act  for  quieting  pos» 
sessioos  and  avoiding  snite  at  law'  was  first  passed  in  iTll, 
without  the  proviso  set  forth  in  the  replication,  and  that 
proviso  was  added  in  1728  ;  and  in  the  revision  in  1766« 
the  whole  was  moulded  into  one  act,  in  the  shape  it  now 
assumes  in  t^e  printed  statute.    All  these  statutes,  there- 
fore, may  be  considered  as  having  a  concurrent  existence 
and  operation  for  nearly  a  century.     The  second  section  of 
the  act,  stated  in  the  bar,  provides,  "  That  where  any  per- 
son or  persons,  or  others,  from  whom  he  or  they  derive  their 
titles,  either  by  themselves,  tenants,  or  lessees,  shall  have 
been,  for  the  space  of  twenty  years,  in  the  uninterrupted, 
quiet,  peaceable  and  actual  seisin  and  possession^  of  any 
lands,  tenements  or  hereditaments  within  this  state,  for  and 
durifig  the  said  time,  claiming  the  same  as  his,  her  or  their 
prop^,  eole  and  rightful  estate  in  fee-simple,  such  actual 
seisiB  and  possession  shall  be  allowed  to  give  and  make  a 
good  and  rightful  title  to  such  person  or  persons,  their  heirs 
or  assigns  forever.    And  this  act  being  pleaded  in  bar  to 
any  action^  that  shall  hereafter  be  brought  for  such  lands, 
tenements  and  hereditaments,,  and  such  actual  seisin  and 
posatasion  being  duly  proved,  shall  be  allowed  to  be  good, 
valid  and  effectual  in  the  law  for  barring  the  same."    And 
the  proviso  stated  in  the  replication  is  as  follows,  **  Provid- 
ed further,  that  nothing  above  contained  shall  extend,  or  be 
GOQstmed,  or  deemed  to  extend,  to  bar  any  person  or  per- 
sons having  any  estate  in  reversion  or  remainder  expectant 
•r  depending  in  any  lands,  tenements  or  hereditaments,  after 
Hm  end  or  determination  of  the  estate  for  years,  life,  or  lives^ 
aneb  person  or  persons  pursuing  his  or  their  title,  by  due 
eoonie  of  law,  within  ten  years  after  his  or  their  right  of  a<;-^ 

s  8m  Colony  Latoi,  1749,  1760,  and  1766,  p.  55,  ofi^  olro  Diged  tf 
ik^Umin  1796,  p.  78. 

'  ^M^  Itimd  AcU,  Digest,  1798,  p.  466. 
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tioD  shall  accrue,  anj  thing  in  this  act  to  the  contrary  notr 
withstaudiog." 

It  has  been  argued  by  the  depiaodant's  coanael^  that  acr 
tiona  otformedon  are  not  within  the  ponriew  of  the  statute 
of  possessiooy  in  as  much  as  the  Itmitatioo  of  those  actions  ip 
expressly  provided  for  by  the  statute  of  21  James  I.,  ch* 
16 ;  and  if  construed  to  apply  to  the  same  actions,  they 
would  be  repugnant  to  each  other.  But  it  seems  to  me^ 
(hat  the  statutes  may  well  stand  together.  The  statnte  of 
James  regulates  and  limits  the  time,  within  which  actions 
otformedon  may  be  brought,  and  therefore  simply  operates 
by  way  of  bar  to  the  remedy  of  the  demandant.  The  stse- 
tute  of  possession,  on  the  other  hand,  makes  twenty  years 
seisin  and  possession,  under  a  claim  of  title  in  fee,  in  fa¥onr 
of  parties  and  privies,  a  good  and  rightful  title  in  fee  fbr^ 
ever ;  and  therefore  it  operates  as  a  bar  of  the  right  of  every 
other  party.  In  this  respect,  it  is  like  the  statnte  of  4 
Henry  YIL,  of  fines.  The  statutes  are  therefore  made 
diverso  iniuilUf  and  the  one  may  take  effect,  as  a  bar  to  the 
remedy,  without  the  other's  attaching  as  a  bar  to  the  right. 
If,  for  instance,  the  party  entitled  shall  omit  to  bring  his 
formedon  within  the  twenty  years  limited  by  the  statute  of 
limitations,  he  is  barred  of  his  action ;  and  the  tenant  may 
well  plead  it  in  his  defence.  But,  although  the  twenty* 
years  have  elapsed,  yet  the  tenant  cannot  plead  the  statute 
of  possession  in  his  defence,  unless  he  has  held,  or  cWma 
under  those  who  have  held,  the  seisin  and  possession  dor^ 
ing  the  same  time,  as  tenants  in  fee. 

The  argument  also  involves  this  farther  difficulty,  that  if 
it  be  well  founded,  it  equally  applies  to  the  actions  limited 
by  the  statute  of  32  Henry  VIIL,  ch.  2 ;  and  then  it  would 
follow,  in  effect,  that  neither  writs  of  right,  nor  writs  of  entryy 
por  indeed  aqy  real  actions  in  modern  use  touching  the  fee» 
weie  within  the  purview  of  the  statute  of  possession,    Bal 
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the  language  of  the  act  itself  is  decisive  against  this  argu- 
ment, for  it  expressly  declares,  that  such  seisin  and  posses- 
sien  ahall  be  a  good,  vaUd  and  effectual  bar  **  to  any  cu^tion 
fhat  shall  thereafter  t>e  brought  for  such  lands,  tenements 
or  hereditaments.'^  Were  it  otherwise,  I  am  not  aware 
how  it  would  help  the  demandant's  case  ;  for,  at  all  events, 
he  would,  upon  the  facts  alleged  in  the  plea,  be  barred  by 
the  statute  of  JameSj  for  the  present  action  was  not  brought 
until  more  than  twenty  years  had  elapsed  after  the  right  of 
the  former  tenant  in  tail  to  an  action  for  the  ouster  bad  first 
iiccrtted.  And  I  take  it  to  be  well  settled,  that  if  the  timef 
limited  has  once  run  against  any  tenant  in  tail,  it  is  a  good 
bar  not  only  against  him,  but  also  against  all  persons  claim- 
ing in  the  descent  performam  doni  through  him/ 

We  are  now  led  to  the  second  point  made  by  the  demand- 
dot's  counsel,  which  is,  that  if  actions  of formedon  be  with- 
in the  statute  of  possession,  the  present  action  is  sayed  by 
the  proTiso.  It  is  a  rille  applicable  to  this,  as  well  as  other 
stotutes  limiting  or  barring  rights,  that  a  party,  who  would 
extract  himself  from  the  enacting  clause  by  any  prorise, 
must  bring  his  case  strictly  within  the  exceptions.  It  is 
phin,  that  a/orm«dofi  in  descender  is  not  within  the  letter 
of  the  proTiso.  That  applies  merely  ta  persons  entitled- to 
tevertions  or  remainders  expectant  upon  estates  for  life  or 
years.  In  the  ease  at  bar,'  the  tenant  in  tail,  claiming  in  the 
descent,  is  neither  a[  reversioner  nor  a  remainder-man,  whose 
estate  is  expectant  upon  any  particular  estate. — It  not  being 
within  the  letter^,  I  know  of  no  principle,  which  would  au- 
thorise the  Court  to  construe  it  within  the  equity  of  the 
pnhriso. 

•  My  judgment  therefore  is,  that  the  plea  in  bar  is  good, 
and  that  the  replication  contains  no  matter  sufficient  in  law 

fo  aroid  it. 

Replication  adjudged  bad, 

*  3  Crtnie  Dig.  M.-^Dm  vs.  Warrm,  6  Maes.  R.  328.  ' 
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Sx   PAETB  ROBBINI. 

lawIntiMiiMrthefiBeitttediOTthedJftiktattoVDefaMto  be  diikribiitod,  viMfe 

pert  of  the  lemoei  ha^e  been  performedin  the  tiaM  of  one  diitfict  ationej,aod 

part  in  the  time  of  bis  predecessor. 
No  delirery  of  property  oo  bail  can  legally  be  made  io  eaaei,  where  the  UviUd 

SIMM  arev  party,  without  due  notiea  to  the  diilrict  attoiney,  that  ha  fmay  have 

a  hearing  before  the  ooart 
(^utre,  if  a  delivery  on  bail  can  be  ordered  hf  the  court  in  vacation  before  the  return 

term  of  the  proeev. 

STORY ^  J.  Tbii  caase,  though  of  great  simplicltj  as 
to  principle,  has  be«ii  loaded  with  voluminoua  documents 
bj  the  inconsiderate  zeal  of  the  parties. 

On  certain  informations  pending  in  this  Court  against  the 
ship  EuphrateB  and  cargo,  the  ship  Neptune  and  cargo»  the 
ship  Francis  and  cargo,  and  the  schooner  Two  Brothers 
and  cargo,  a  considerable  sum  of  monej  has  been  paid  into 
court  for  the  taxable  costs  due  to  the  District  Attornej  of 
the  United  States  in  these  causes.  Of  this  sum  six  seven- 
teenths have  been  paid  over  without  opposition  to  Mr. 
Howellf  the  late  District  Attornej,  and  present  District 
Judge.  The  residue  is  claimed  by  Mr.  RobbinSt  the  pre* 
sent  District  Attornej,  and  this  claim  is  resisted  bj  the 
late  District  Attornej,  and  also  bj  Mr.  Hazard^  who  seve- 
rallj  claim  the  same  fees  for  their  own  user. 

The  informations  were  all  filed  bj  Mr.  Bowell^  as  Dis- 
trict Attornej,  returnable  to  the  October  Term  of  the  Dis- 
trict Court  of  Ekode  Island  in  1812.  In  consequence  of  the 
disabilitj  of  the  then  District  Judge,  that  term  was  not  hold* 
eii»  and  the  Court  was,  bj  a  written  order  of  the  Judge,  ad- 
journed bj  the  Marshal  without  daj.  Previous  to  this  time, 
IB  pursuance  of  a  certiorari^  under  the  stat.  of  22d  of  March, 
1809,  ch.  94,  all  the  causes  pending  in  the  District  Court 
were  certified  to  the  November  Term  of  the  Circuit  Court 
of  the  same  jear.  The  District  Judge  died  on  the  3d  daj  of 
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November,  1812,  end,  ia  cooMquepce  thereof,  the  f^mee 
were,  at  f  be  Bame  Npyember  term,  remfinded  to  the  Diatriet 
Court.  Thej  were  accordingly  entered  at  the  February 
terra  of  the  District  Court  in  1UI3,  and  thence  coatinued  to 
the  next  May  teria  of  that  Court,  when  they  were  egaio  ce^* 
tified  to  the  Circuit  Court,  according  tq  the  Stat  <|f  34  Sept 
1789,  cb»  $!0,  oq  account  of  the  Diatrii^t  Judge  having,  ai 
Pistrict  Attorney,  been  of  coqnael  iq  thoae  eauaeq*  The 
coraraisaion  of  Mr.  Howell  bears  date  the  Ifth  day  of  No* 
Teipber,  1812,  and  Mr.  RobbiM  waa  appointed  Piatrtet 
Attorney  on  the  9th  day  of  December  following. 

At  the  June  term  of  the  Circuit  Court  in  1819,  the 
causes  were  disposed  of  upon  remissions  granted  by  the 
Treasury  Department  of  the  UnU0d  Statts^  and  the  taKa- 
tion  of  seventeen  dollars  as  costs  on  each  claim  waa  allow- 
ed ;  and  at  the  ensuing  November  term  of  the  same  Court, 
the  money  paid  and  \q  be  paid  on  account  of  those  fees  was, 
by  consent  of  the  parties,  ordered  to  be  depqsited  in  the 
registry,  to  abide  the  farther  order  of  the  Court. 

After  the  informations  were  filed,  and  before  the  return 
term^  in  the  case  of  the  £tipAra/ea,  about  aixty-six  claime 
were  $led  ;  in  that  of  the  N^tune  about  fifty-eight  claima 
were  filed }  and  in  that  of  the  Francis  about  fourteeii 
claima  were  filed,  upon  all  which  a  delivery  on  bail  waa 
flowed.  The  residue  of  the  claims  in  these  cases,  and  all 
the  cjaiffls  in  the  Two  BrotherSi  were  either  not  filed,  or 
Bot  acted  upon,  until  after  the  appointment  of  Mr.  Robbin$ 
•a  District  Attorney. 

Prize  allegations  were  also  filed  against  the  property  not 
included  to  the  foregoing  informations,  in  the  cases  of  thf 
aj^pa  Francis  and  Euphrates^  and  claims  were  interposed 
therein  by  the  United  iStates.  These  claims  of  the  UniUi 
States  were  filed  iji  the  Circuit  Court  by  Mr*  Hanari^  itt 
the  request  of  M^  Robbins^  with  the  eaieat  of  the  CQurf» 
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Mr.  Robbing  having  been  of  counsel  for  fbe  'capfors  in 
those  cases.  For  bis  services  in  this  behalf  Mr.  Hasard 
has  been  compensated. 

Such  is  a  summary  history  of  the  transactions,  out  of 
which  the  conflicting  titles  before  the  Court  have  arisen. 

In  respect  to  the  claim  of  Mr.  Hazard^  it  may  be  at 
once  dismissed,  from  the  cause.  ,  Whatever  he  did  was  as 
ft  substitute  or  agent  under  Mr.  Robbins^  and  he  cojild 
acquire  no  legal  or  equitable  right  to  the  taxable  costs  in 
these  informations,  which  belong  dejure  to  the  District  At- 
torney. Mr.  Hasard  never  was  de  facto  District  Attor- 
ney, and  therefore  cannot  legally  interfere  to  bar  the  rights 
of  his  principal. 

In  respect  to  the  other  parties,  it  is  contended  by  Mr. 
RobbiiiSf  that  he  is  entitled  to  all  the  remaining  fees,  be- 
cause nothing  was  done  by  Mr.  Howell  as  District  Attorney. 
On  the  other  hand,  it  is  contended  by  Mr.  Howell^  that 
all  these  fees  accrued  to  him  previous  to  the  appointment 
of  Mr.  Robbing. 

In  my  judgment,  neither  party  is  right  in  this  statement. 
Mr.  Howell  certainly  had  the  exclusive  management  of 
these  informations  until  the  appointment  of  Mr.  Robbinsi 
During  this  time,  a 'large  portion  of  the  property  was 
claimed,  appraised,  and  delivered  on  bail.  Admitting  that 
the  District  Court  can  deliver  property  on  bail  in  vacation, 
and  before  the  return  term  of  the  process,  (which  admits  of 
very  serious  doubts,)  no  delivery  on  bail  could  properly  be 
made  .without  notice  to  the  District  Attorney,  and  a  hearing 
before  the  District  Judge.  The  United  States  have  aa 
unquestionable  right  to  be  heard  aa  to  the  propriety  of  a 
delivery  on  bail,  the  appointment  of  appraisers  and  suA*- 
ciency  of  the  bail,  and  no  delivery  ought  to  be  made  until 
all  objections  have  been  heard  and  considered  by  the  Dis- 
trict Judge.    It  is  to  be  presnmed,  that  all  this  was  done  in 
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these  cases,  either  inTact,  or  ioformallj,  bj  the  assent  of  the 
parties.  For  these  important  services,  Mr.  Howell  is  en- 
titled to  a  compensation,  for  thej  were  necessarilj  connected 
with  the  case.  Farther,  Mr.  Howell  represented  the  Unit- 
ed  States  at  the  November  term  of  the  Circuit  Court,  and 
although  the  causes  were  not  then  finally  decided,  jet -he 
was  obliged  to  attend,  to  assert  the  rights  of  the  United 
StateSf  and  to  have  the  causes  regularly  disposed  of* 
These  were  essential  sen^ices,  and  there  can  be  no  doubt, 
that  they  are  included  in  the  taxable  costs. 

On  the  other  hand,  there  is  as  little  correctness  in  the 
suggestion,  that  all  the  professional  labour  was  performed 
before  the  appointment  of  Mr.  Robbina.  Independent  of 
his  attendance  in  various  applications  for  the  delivery  of 
the  property  on  bail ;  at  the  February  and  May  terms  of 
the  District  Court,  and  at  the  June  term  of  the  Circuit 
Court  in  1813,  Mr.  RobbinSy  as  the  District  Attorney,  had 
the  sole  control,  management  and  disposal,  of  all  these 
causes.  He  was  bound  to  represent  the  United  States  in 
court,  to  see  that  proper  continuances  and  other  orders 
were  entered  on  the  records,  and  to  take  care  ths^t  no  pre* 
judice  should  arise  to  the  United  States  from  any  laches 
or  default.  For  such  services  every  counsellor  receives  an 
honourable  fee,  not  merely  pro  apere  et  laborer  but  as  a 
quiddam  honomriMim  for  professional  responsibility.  This 
is  not  all.  Applications  were  made  for  remissions,  in  all  or 
nearly  all  of  these  various  claims,  to  the  Treasury  Depart- 
ment, and,  as  an  incident  of  office,  it  became  the  duty  of 
Mr.  Robbins  to  attend  to  the  petitions  and  evidence  before 
the  District  Judge.  I  do  not  say,  that  this  was  a  necessary 
appendage  of  the  original  causes,  for  which  costs  were  to  be 
taxed  ;  but  it  was  a  collateral  labour,  which  must  have  re- 
quired great  and  diligent  attention.  When  the  remissions 
were^iibtained,  it  was  the  indispensable  duty  of  the  District 
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Attorney  io  examine  them,  to  exact  a  fulfiiment  of  tke  con- 
ditioBSi  Md  to  prevent  any  canse  from  being,  by  mistake, 
discMtinued  in  Court,  wfaicb  wax  not  included  in  tfae  terms 
of  tke  reMissiDDS,  This  was  a  highly  responsible  duty ; 
and  reqaii^d  diligence,  and  patience,  and  accuracy.  How 
then  can  ft  be  contended  with  any  propriety,  that  every 
^l^efeskional  labonr  was  performed  before  Mr.  Bobbins  sac- 
ceisded  to  the  c^ce  ? 

It  is  manifest  then,  that  both  of  the  respectable  gentlemen 
before  the  Court  are  partly  in  the  right,  and  partly  under  a 
mistake.  Each  of  them  has  an  equitalrfe,  as  weH  as  legal, 
tftle  fo  a  portion  of  the  fees  now  in  the  registry. 

The  only  remaining  consideration  is,  how  these  fees  art 
16  be  apportiohed.  The  fees  altowed  were  seventeen  dol* 
)ttrs  on  each  claim,  via.  for  the  interrogatories  five  dollars, 
for  the  libel  or  answer  six  dollars,  and  for  all  other  services, 
iix  dollars.  No  interrogatories  or  answers  were  in  fact 
fied;  for  ail  parties,  For  their  mutual  convemenc^,  seem 
to  have  wkived  any  formal  proceedings.  The  courts 
bave,  in  suck  cases,  adjusted  the  taxable  costs  in  the  same 
manner,  as  if  these  proceedings  were  formally  entered  on 
the  record  apud  acta.  But  not  having  been  in  fact  filed  by 
0ither  party,  neither  Mr.  HomM  nor  Mr.  Robbi$w  ca^ 
ttrictly  claim  the  fees,  accming  from  these  services,  to  liis 
separate  use.  Nothing  more  then  can  be  done,  than  to 
Riake  an  equitable  apportionment  of  tke  wkqle  fees,  accord- 
ing to  some  artificial  estimate  of  their  comparative  aerviees 
in  the  several  causes,  in  Which  the  costs  were  taxed.  Upon 
a  careful  consideration,  of  the  subject,  I  am  of  opinion,  tfait 
complete  jastice  will. be  done  to  the  parties  for  a>  their 
services,  for  which  costs  could  be  taxed^  by  aHowiog  to 
Mr.  BowtU  five  elevenths,  and  to  Mr«  Bobbins  nix 
elevenths,  of  the  fees  now  remaining  in  tke  regi»tf79  tfae 
whofle  ram  lieing,  as  ti|e  df rk  fms  certified,  1486  4olbn* 
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i  Hon.  JOSEPH  STORT,  A«ocitte  Jmtioe  of  the  Supreme  OHVt. 
(  Boo.  JOHN  DAVI3,  Dirtriet  Jodfle. 


MlISONl^AlRB  ft  Ah.  v$.  KsATiire. 

A.  bill  ^  ewhing»,  «xpreflied  to  be  for  the  rmfon  ofa  veNel,  ud  girai  m  eolhtaral 
•ecarity  for  the  poymeDt  of  the  rantom  bill,  was  held  to  be  a  oootraet,  od  whidi 
aa  artiott  maf  be  diutained  io  a  court  of  eonuuoo  law— tha  plantifT  and  payea  ba- 
ioganaliiDlntod. 

U  ao  adioa  apao  inch  bill  of  aehange.  Hie  e^«iira  naet  be  takaa  tobe  jMtilablei 
aad  the  raotom  regular. 

A  eenrt  of  eoomon  law  caaaot,  erni  ioddeatatly,  decide  a  qwftion  of  prte. 

ikNe«f,tiiatproVMioM,wheDdeitiiiedtoaportof  naval  aqolptteatoT  (heeneo^, 
aad  a  fotHifri^  iT  deitioed  for  the  supply  oTkis  amy,  beeooip  oootrabsnd,  and  sob* 
ject  the  vessel  aod  cai^go  to  eanflscatkw  by  the  other  balUfBreBt— amv  etpeciaUy« 
irthecoaotryortlie  captnred  vtssd  be  at  war  with  the  oeontry,  te  whiih  shale 


or  the  probable  OBUMa,  which  jostifies  capture  by  a  frieaAy  beUlierait. 

Duress,  arisiDg  from  threats  of  destroctioo  of  the^pCMel  and  caifa,  cfumot  be  adarftted 

to  avoid  a  oootraet  of  ransom,  where  the  capture  was  Josti6ad  fay  probable -eaaee. 
It li competent  for  africodly  belligerent  to  ransom  tha  property  of  a  neutral  alltt 

capture.— Of  *e  foundatian  aad  aatuie  of  rmeam. 
The  admiralty  has  eaekisive  jarisdIstidD  to  entertain  rniti  on  laniom  bllli. 

Assumpsit  on  a  MU  of  exchsmge  in  tlie  following  words : 
*'  At  sea,  in  the  longitude  of  27*  West  from  Pdrttf,  and  in 
the  latitude  of  37*39'  North,  od  board  the  privateer  fn- 
wmffikk^  iFratri^^  Bmjfonm,  tm^  Amy  aftiBrtMgM  this 
mj  first  of  exehajDge,  seconti  df  the  fame  tenor  and  Hate 
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unpaid,  I  promise  to  paj  to  Messrs.  Michc^el  Maisonnaire 
and  Derouety  merchants,  Bayonne^  five  thousand  dollars, 
for  the  ransom  of  brig  Nancy  &  Mary  and  cargo,  to  be  paid 
at  Boston.     April  3,  1813.  Richard  Kkatino." 

Upon  the  trial  of  the  cause  under  the  general  issue,  it  ap- 
^peared  that  the  bill  was  presented  for  acceptance  on  the 
S9th  of  March,  1814,  and  protested  for  non-payment  on  the 
dOth  of  June  of  the  same  year.  It  farther  appeared,  that 
the  defendant  was  master  of  the  brig,  at  the  time  of  her  cap- 
ture by  the  Invincible  ;  that  she  was  an  American  vessel, 
and  sailed,  on  the  7th  of  March,  1814,  from  Wilmingtonf 
JV.  C  bound  to  Lisbon^  having  on  board  a  cargo  of  corn 
and  rice  of  the  value  of  $  15,000,  and  a  protection  and  license 
for  the  voyage  from  the  British  government,  commonly  called 
a  Sidmouth  license ;  that,  after  the  capture,  the  captain  of  the 
Invincible  threatened  io  burn  and  destroy  the  brig  and  her 
cargo,  and  actually  made  preparation  for  that  purpose,  and 
that  thereupon  the  defendant  agreed  to  ransom  the  same  for 
$  5000,  and  accordingly  executed  a  ransom  bill  in  the  form 
prescribed  by  the  French  ordinances,  and,  as  a  collateral  se- 
curity, or  in  the  language  of  the  ransom  bill,  as  a  hostage/ 
gave  the  bill  of  exchange  in  controversy.  Upon  the  execu- 
tion and  delivery  of  these  papers,  the  vessel  was  released, 
and  safely  pursued  her  voyage  to  Ltsfron,  and  had  since  re- 
turned to  the  United  Slates. 

Upon  this  evidence,  a  verdict  was,  by  consent,  taken  for 
the  plaintiffs,  for  the  amount  of  the  bill  of  exchange  and  in- 
terest, subject  to  the  opinion  of  the  Court  upon  the  ques- 
tions of  law  arising  in  the  case.  The  defendants  moved  for 
a  new  trial,  upon  the  grounds,  which  will  appear  in  the  ar- 
gument and  opinion  of  the  Court. 

t  The  bill  of  exchange  was  recited  in  the  raatom-biil,  and  there  saM 
ta  he  received  **  instead  of  hostage.'* 
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Prescotty  and  Blake^  District  Attorney,  for  the  defend- 
ants. 

1.  In  this  case  a  common  law  court  has  no  jurisdiction. 
'  The  act  of  the  cruiser  was  either  a  marine  trespass,  or  it 
was  a  capture  as  prize.     If  the  former,  then  the  promise  was 
without  consideration  and  void. 

But  the  facts  shew,  that  it  was  a  taking  as  prize.  The 
transaction  was  intended  as  a  ransomy  which  may.  be  defin- 
ed, <^  a  restoration  of  property  captured,  for  the  use  of  the 
owner,  for  a  stipulated  price."  The  contract  'of  ransom 
grows  out  of  the  capture  as  prize,  aud  is  founded  on  it.  The 
capture  is4he  principal  thing,  and  the  ransom  but  an  acces- 
sory. 

This  then  is  not  a  mere  maritime  question.  It  is  not  like 
the  case  of  seamen's  wages,  arising  partly  on  land  and  part- 
ly on  the  sea,  and  therefore  of  doubtful  jurisdiction ;  but  it 
is  one  depending  solely  on  national  law — on  the  jus  bellu 
To  determine,  whether  there  was  a  consideration,  it  becomes 
necessary  to  inquire,  whether  the  capturing  Vessel  was  com- 
missioned, and  whether  there  was  probable  cause  for  the 
capture.  These  are  not  questions  to  be  submitted  to  a  jury. 
As  they  grow  out  of  a  capture,  they  belong  exclusively  to 
the  admiralty,  and  from  the  exclusive  cognizance  of  that 
court  there  results  a  general  benefit,  in  the  uniformity  of  de- 
cisions in  different  countries. 

The  weight  even  of  common  law  authorities  is  with  the 
defendants.  In  the  case  of  Ricord  vs.  Beltinghami^  the 
question  was,  what  effect  the  death  of  the  hostage  should 
have  ;  and  the  question  of  jurisdiction  was  waived  by  the 
counsel.  In  Cornu  vs.  Blackburn^  the  point  of  jurisdic- 
tion was  not  considered,  and  the  principal  subject  of  discus- 
sion was,  whether  by  a  capture  of  the  ransom  bill  the  con- 
tract was  dissolved.     In  Anthon  vs.  Fishery*  two  judges 

3  Burr,  1734— S.  C.  1  Black.  d63.  3  j)ovg,  R.  641. 
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were  against  the  jurisdictioD,  but  the  case  was  finallj  decid- 
ed  00  another  point.' 

S.  It  is  not  competent  for  a  beliigereot  to  ransom  the  pro- 
perty of  a  citizen  of  a  friendlj  nation* 

This  appears  from  the  nature  and  form  of  the  contract. 
It  is  called  a  repurchase,  and  the  property  is  supposed  to 
have  been  first  devested.  But  the  property  of  neutrals  does 
not  Test  in  the  captors  until  condemnation.  The  property 
of  an  enemy  is,  by  the  law  of  war,  devested  immediately 
on  the  capture ;  but  that  of  a  friend  can  be  forfeited  only  by 
some  misconduct,  which  must  be  made  judicially  to  appear* 
The  cruiser  has  no  authority  to  pardon. 

It  is  essential  to  a  ransom-bill,  that  it  should  protect  the 
property  ransomed  to  its  port  of  destination.*  But  the  usual 
cause  for  the  seizure  of  vessels  of  friendly  powers  being  the 
carrying  of  contraband  goods,  the  cruiser  cannot  grant  a 
safe-conduct  to  the  port  of  destination. 

The  owners  of  a  neutral  ship  provide  her  with  proper 
documents,  and  take  upon  themselves  the  risk  of  their  be- 
ing legal.  They  give  no  authority  to  the  master  to  compro* 
mise. 

The  French  law  requires  that  a  hostage  be  given  together 
with  the  ransom-bill.  No  hostage  can  be  given  by  a  friendly 
power.'' 

3.  There  was  no  legal  cause  of  capture. 

If  the  cruiser  have  a  right  to  ransom  the  f>roperty  of  a 
friend,  it  can  only  be,  when  it  is  lawfully  captured.     If  the 
^  capture  be  unlawful,  then  the  promise  was  extorted  by  vio* 
lence  and  is  not  binding. 

This  Court  has  a  right  to  inquire  into  the  cause  of  the 
capture,  and  the  legality  of  the  ransom.    It  is  not  denied 

*  See  Cofu^'t  Morshail.  504. 

•  2  Tol.  28e.  B.  III.  Tit.  %  AH.  19-1  JCmer.  477— Le  ihiidm,  Ch. 
6^  AH.  3.  7,  9. 

^2  ralifi.282.  Lift. 3,  TU.  9,  Art.  I9--1  Code  4a  Prim,  278.  , 
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tbftt  the  courts  of  the  captor  have  this  right.  But  in. ran- 
soming, the  caplor  agrees  to  transfer  the  right  to  the  coart  of 
the  captured^  in  which,  it  is  known,  the  contract  of  ransom 
must  be  enforced.  It  is  incident  toeverj  tribunal,  that  has 
original  jurisdiction,  to  inquire  into  the  consideration  and 
the  manner  of  obtaining  the  contract.  It  would  be  a  mock- 
ery, in  such  a  case,  to  compel  the  captured  to  pay  the  ran* 
som,  and  then  to  look  to  a  court  of  the  captors  for  damages. 

What  circumstances,  then,  were  there  in  the  present 
rase,  which  could  make  the  property  good  prize  to  the  bel- 
ligerent? It  was  American,  regularly  documented,  and 
bound  on  a  bwful  voyage.  There  is  no  pretence  of  contra- 
t^and*  The  British  license,  however  it  might  be  a  csuse  of 
forfeiture  to  our  goveroicent,  could  not  be  so  to  any  other. 
The  reasons  for  inflicting  this  penalty  are,  that  the  act  of 
sailing  under  a  license  of  the  enemy  involves  a  breach  of 
the  duty  of  the  citizen ;  that  it  leads  to  a  commercial  inter- 
course^ which,  in  time  of  war,  is  dangerous;  that  the  citizen 
thereby  creates  a  neutrality  for  himself;  and  that  it  shews 
a  connexion  with  the  enemy.  With  the  conduct  of  our  ci* 
tizens,  in  any  of  these  respects,  a  nation  in  amity  with  us  can 
have  no  concern.  It  would  have  been  lawful,  in  time  of 
peace,  to  take  such  a  certificate,  and  our  rights  are  not  al- 
tered by  a  war.  Suppose  that  our  government  had  per- 
mitted its  citizens  to  take  licenses  of  this  description  ;  could 
a  friendly  power  interfere  1  It  is  to  be  recollected,  that  we 
were  not  allies  of  France. 

The  cargo  was  not  for  the  use  of  the  British,  but  was  go- 
ing to  our  own  consul.  There  was,  therefore  nothing,  which 
Cpnid  justify  a  condemnation. 

When  the  vessel  was  captured,  the  only  question  waa, 
whether  she  was  an  enemy,  or  had  forfeited  her  neutrality. 
The  ransom  shews,  that  the  captor  knew  her  to  be  an 
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American.     The  neutrfti  character  was  not  forfeited  by 
merely  having  a  British  license  on  board. 

But  even  if  the  circumstances  were  such,  as  to  justify 
sending  in,  this  would  not  authorize  the  master  to  ransom.* 

D.  DaviSf  and  Sohier,  for  the  plaintiffs.  Two  ques- 
tions.arise  out  of  the  facts,  as  they  have  been  stated.  1. 
Has  the  Court  jurisdiction  ?  2.  Was  there  a  legal  conside- 
ration for  the  contract  ? 

In  regard  to  the  first  question,  it  is  to  be  observed,  that 
the  case  is  witlun  the  express  words  of  the  statute*  The 
jurisdiction  of  the  Court  over  the  parties  is  unquestionable, 
the  plaintiff  being  an  alien,  and  the  defendant  a  citizen  of  the 
United  States*  The  subject  matter^  too,  or  the  contract,  is 
one,  which  is  every  day  enforced  in  courts  of  common  law. 
It  is  a  bill  of  exchange,  and  intended  by  the  parties  to  be 
governed  by  the  rules  of  the  common  law.  But  even  if  the 
laws  of  nations  are  to  be  taken  into  view,  there  would  seem 
to  be  no  reason,  why  these  should  not  be  noticed  by  a  com* 
mon  law  court,  as  well  as  the  maritime  or  the  ecclesiastical 
law. 

This  then  being  a  contract  between  persons  who  were 
able  to  contract,  and  who  were  not  subjects  of  hostile  states, 
and  being,  in  its  nature,  such  as  is  usually  enforced 
in  courts  of  common  law,  the  right  of  the  plaintiffs,  and  the 

«  Yalet  vs.  HaU,  1  T.  R.  73— and  Heletf  ys.  Grant,  there  cited,  and 
Braim^s  Admiralty,  260— were  cited  hj  the  delendant^s  ooomel.* 

*  In  the  course  of  the  argument,  STORY ,  J.  inquired  of  the  detod- 
aut*8  counsel,  if  they  supposed  the  form  of  the  contract  to  be  of  amy  im- 
portance ?  Prescott,  If  the  ransom  did  not  conform  to  the  law  of 
Fra$ice,  it  could  afford -no  protection  against  a  subsequent  capture,  and 
ao,  not  having  the  efiect,  which  was  contemplated  hy  the  parties,  the 
ransombill  •ought  not  to  be  enforced.  STt>RY,  J.  I  have  no  doubt, 
that  the  law  of  France^  as  to  the  form  of  the  contract,  cannot  aflect  its 
validif;y  here.  It  is  no  more  to  be  regarded,  than  the  statute  of  frauds 
would  be  in  France,  in  reference  to  a  contract  for  lands  made  In  thia 
state.    Pretcott  said,  it  was  not  his  Intention  to  urge  this  point* 
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juriadicfioD  of  the  Court  are  establhhed,  upless  some  of  tbe 
objections  urged  by  the  defendant  should  preyaiK 

It  is  said,  that  a  questio'n  of  prise  is  involved  in  tbe  case, 
which  makes  it  exclusively  cognisable  by  the  admiralty. 
But  the  contract,  upon  tbe  face  of  it,  does  not  necessarily 
involve  a  question  of  prize.  The  words  in  the  bill  of  ex- 
change, "  for  the  ransom,  &c«'^  express  the  consideration 
for  which  it  was  given.  It  does  not,  from  these  words, 
appear,  that  the  contract  grew  out  of  a  capture  as  prize. 
A  ransom  bill  may  be  given  under  such  circumstances,  tl^at 
no  legal  question  of  prize  or  no  prize  can  result. 

It  is  difficult  io  imagine,  whence  the  doubts  arose  in  the 
minds  of  the  judges  in  the  case  of  Anthon  vs.  Fisher.^ 
They  are  completely  answered  by  the  argument  of  Dr. 
Wynne  in  reply  to  Dr.  ScotL 

This  action  is  not  founded  on  a  ransom  bill,  and,  in  that 
respect,  it  is  stronger  than  the  case  of  Ricord  vs.  Beiiing'^ 
Jlam,^^  which  is  the  only  one,  in  which  the  question  of 
jurisdiction  has  been  decided. 

Another  idiportant  distinction,  which  differs  this  case 
from  any  arising  in  Europe^  is,  that  by  the  statute  creating 
this  Court  and  deBning  its  jurisdiction,  the  right  of  a  com^ 
mon  law  remedy  is  expressly  reserved  to  the  citizen,  in  all 
cases  where  it  may  be  had.  The  common  law  jurisdiction 
is  uniformly  preferred  by  the  laws  and  constitution  of  our 
country.  There  is,  therefore,  every  motive  to  induce  the 
Court  to  adopt  that  construction,  which  favours  the  cQia^' 
BMm  law  jurisdiction. 

The  reason  that,  in  England,  actions  upon  contracts, 
and  for  torts,  which  depend  upon  the  laws  of  nations,  are 
held  to  belong  exclusively  to  the  court  of  admiralty,  is,  that 
they  are  soch,  as  must  be  governed  by  the  municipal  law 
entirely,  if  at  alL^^     Such  are  marine  assaults,   forcible 

'  Doug.  R,  649.  i»  3  Burr,  R.  1734.  "  4  Bl.  Com.  67. 
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abduction  of  property  on  the  high  seas,  &c.  Here  tke 
whole  subject  matter  is  either  oat  of  the  jurisdictioa  of  the 
common  law  court,  or  within  it.  But  the  principle  now 
contended  for  is,  that  where  the  court  has  jurisdiction  of 
the  principal  question,  it  has  also  jurisdiction  at  the  ques-^ 
tton  of  prize  or  no  prise,  if  incidentally  arising. 

A  contract  made  on  the  land  to  be  executed  at  sea^  it 
cognizable  in  the  common  law  courts.^'  It  is  believed  to  be 
equally  true,  that  a  contract  made  at  sea  to  be  executed 
on  the  land,  is  cognizable  at  common  law.  Personal  con- 
tracts hare  no  situs  ;  they  are  to  be  governed  by  the  law 
of  the  place,  where  they  are  to  be  performed. 

By  enforcing  this  contract  in  a  court  of  common  law,  the 
defendant  is  not  deprived,  of  any  right,  which  he  would 
have  in  the  admiralty.  In  that  court,  the  very  giving  of 
the  ransom  bill  would  be  held  an  implied  hypothecation  of 
the  ship.  The  general  authority  of  the  master  would  be 
suiBcient  for  this  purpose ;  but,  in  this  case,  the  maatsr 
was  also  an  ow^er.^ 

The  owners  are  bound,  by  the  law  «f  nations  and  the 
hw  merchant,  to  accept  a  bill  of  exchange  drawn  by  the 
master  of  the  ship  for  ransom.^ 

In  the  case  of  Bicord  vs.  Bettingham^  this  question 
was  expressly  decided.  Great  interest  was  then  excited 
by  it,  and  the  most  eminent  lawyers  were  engaged.  Blaebf 
yfone,  after  examining  authorities  and  censelting  foreign 
lawyers,  declined  to  argue  for  the  defendant.  liord  Mans- 
field  said,  he  was  in  favour  of  the  joriadtctioii  upon  princif 

tf  Hbaire  vs.  l^tfon,  4  l^sf .  139. 
» I JD.  Ray.  22,  fHlson  vs.  Bin(.— 2  L.  JBay.  931,  TVoeter  vs. 

M  Hfort •  on  In$.  432.— 1  Emsr.  472. 
u  3  Bwrr^  1734t  but  better  reported  1  msOt.  MP. 
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pie,  but  doubted,  priDcipaliy,  because  it  was  confidendj 
atated  by  coooael,  that  in  other  couotries,  an  action  would 
not  be  sustained  on  soch  a  contract. 

A  qaeation  of  prise,  arising  incidentally  in  a  case  of 
insurance,  may  be  entertained  and  decided  upon.'* 

It  is  contended,  that  the  legality  of  the  capture  is  admit- , 
led  by  the  bill  of  exchange ;  but  if  the  Court  should  be  of  a 
different  opinion,  the  plaintiff  is  prepared  to  shew  that  the 
vessel  was,  to  all  intents  and  purposes,  prize  of  war. 

[STORYy  J.  This  question  is  open  only  in  conaequenca 
of  your  consenting,  that  the  evidence  ahould  go  to  the 
jnry,  and  having  been  open  at  the  trial,  it  must  be  so  here. 
1  was  prepared  to  rule  against  the  admission  of  the  evi- 
dence.] 

BaviM.  From  the  facts,  as  reported,  it  is  evident,  that 
had  the  vessel  been  captured  by  an  American  cruiser  and 
brought  in,  she  would  have  been  liable  to  condemnation  by 
the  law  of  nations. 

[STORY,  J.^  In  the  case  of  the  Jnlia,^  the  ground  of 
decision  expreatly  was,  that  the  taking  of  a  license  impress- 
ed opon  the  ship  a  boatile  character.] 

Dmtri9.  It  ia  upon  that  ground,  that  the  phintiffs  rely. 
And  farther,  the  license  has  all  the  effect  of  a  British  con* 
voy.  It  is  imposaible  to  contend,  after  the  principles  that 
have  been  adopted  in  the  cases  decided,  that  this  ship 
would  not  have  been  condemned,  if  carried  into  France. 


**  BereM  vs.  Rudurt  Mtrsh,  m  liw.  4aO.'^BingUm  vs.  Ctbdt, 
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[STORY,  J.  The  case  was  thought  strooger,  at  the 
argumeot  of  the  Julia,  with  regard  to  a  neutral  than  an 
American.  Had  a  French  vessel  been  going,  with  a  British, 
license,  to  suppij  the  British  armies,  it  would  have  been 
an  unneutral  act.] 

Davis*  Every  reason  that  can  apply  to  a  neutral,  ap- 
plies with  still  greater  force  to  a  cobeiligerent. 

STORYj  J.  delivered  the  opinion  of  the  Court.  Three 
points  bave  been  argued  in  behalf  of  the  defendant. 
First,  That  this  is  a  question  of  prize,  over  which  this 
Court,  sitting  in  its  common  law  capacity,  has  no  jurisdic- 
tion. Secondly,  That  it  is  not  competent  for  a  friendly 
belligerent  to  demand  or  take  a  ransom,  for  restoring  the 
property  of  a  neutral  after  capture.  Thirdly,  That  there 
was  no  legal  cause  for  the  capture,  and  consequently  no 
valid  consideration  for  the  contract  of  ransom* 

Each  of  these  points  involves  important  considerationa 
of  national  law,  and  deserves  a  separate  eKamioation«  For 
convenience,  however,  they  will  be  discussed  in  an  order, 
the  reverse  of  that  adopted  in  the  argument* 
CAnd,  in  the  first  place,  was  the  capture  legal  1  Asauming 
for  a  moment,  that  it  is  competent  for  a  court  of  common 
law  to  entertain  such  an  inquiry,  this  question  must  be  an- 
swered by  reference  to  the  law  of  nations,  and  the  priae 
regulations  of  Frmce.  For  the  legality  of  the  conduct.pf 
the  captors  may,  under  circumstances,  exclusively  depend 
upon  the  ordinances  of  their  own  government.  If,  .for 
instance,  the  sovereign  should,  by  a  special  order,  authoriie 
the  capture  of  neutral  property  for  a  cause  manifestly 
unfounded  in  the  law  of  nations,  there  can  be  no  doobtt 
that  it  would  afford  a  complete  justification  of  the  captoiw 
in  all  tribunals  of  prize.     The  acts  of  sobjects,  lawfully 
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done  Qnder  (he  orders  of  their  sovereign,  are  not  cognizable 
hy  foreign  courts.  If  such  acts  be  a  violation  of  neutral 
rights,  the  oni7  remedy  lies  by  an  appeal  to  the  sovereign, 
or  by  a  resort  to  arms.  A  capture,  therefore,  under  the 
Berlin  and  Milan  decrees,  or  the  celebrated  Orders  in 
Council,  although  they  might  be  violations  of  neutral  rights, 
most  still  have  been  deemed,  as  to  the  captors,  a  rightful 
capture,  and  have  authorized  the  exercise  of  all  the  usual 
rights  of  war.  It  is  quite  another  question,  whether  a  neu- 
tral tribunal  lof  prize  would  lend  its  aid,  to  enforce  such 
captures,  though,  perhaps,  in  the  strictness  of  national  law, 
it  would  be  bound  to  abstain  from  all  obstruction  of  the 
captors*) 

Under  circumstances,  therefore,  it  might  have  become 
material  to  the  plaintiffs,  to  institute  an  inquiry  into  the  law 
of  prize,  aa  regulated  and  administered  in  the  tribunals  of 
France*  Bat,  upon  the  facts  of  the  present  case,  such  an 
inquiry  may  well  be  waived.  It  is  clear,  beyond  any  rea- 
sonable doubt,  that  by  the  law  of  nations,  the  vessel  and 
cargo  were  confiscable.  Here  was  a  cargo  of  provisions 
destined  for  the  principal  port  of  military  and  naval  equip- 
ment of  an  enemy  of  France^  and,  as  the  British  license 
<AvioiiBly  implied,  for  the  use  of  the  allied  British  and 
Portuguese  armies  acting  against  France.  Admitting  that 
provisions  are  not,  in  general,  contraband  of  war,  it  is  clear 
that  they  become  so,  when  destined  to  a  port  of  naval 
equipment  of  an  enemy,  and  a  fortioriy  when  destined  for 
the  supply  of  his  army.  Nor  is  this  all.  The  carrier 
vessel  and  master  were  American,  and  open  hostilities  ex- 
isted between  the  United  States  and  Oreat  Britain^  at  the 
very  moment  when  the  voyage  was  undertaken.  It  has 
heen  already  settled  in  our  own  courts,  that  the  acceptance 
of,  and  sailing  under,  a  license  of  the  British  government,  i» 
such  an  act  of  illegality  in  an  American  citizen,  as  right- 
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fullj  subjects  the  property  to  forfeiture*  The  ground  of 
this  determination  is,  tliat  the  act  is  utterly  inconsistent 
with  the  duties,  which  a  belligerent  citizen  owes  to  his 
own  gOYernoient,  and  is  such  an  incorporation  into  the  ob- 
jects and  interests  of  the  enemy,  as  stamps  the  party  with  a 
completely  hostile  character.  It  is  certainly  not  competentf 
in  general,  for  a  friendly  belligerent  to  enforce  by  confisca* 
tion  the  mere  municipal  regulations  of  a  foreign  government, 
or  to  punish  foreigners  for  a  mere  breach  of  allegiance  or 
duty  towards  their  own  government.  But,  it  will  be  diffi- 
cult to  shew,  that  an  act,  which,  by  the  law  of  nations,  is 
held  to  impress  a  hostile  character  on  the  party  with  refer* 
ence  to  his  own  government,  shall  not  have  precisely  the 
same  effect  as  to  all  other  belligerents,  against  whom  the 
act  may  be  directed.  The  case  of  the  Claris9a>*  has  been 
supposed  to  indicate  a  different  doctrine ;  but  it  certainly 
will  not  support  it,  and,  after  the  answer  given  to  that  case 
in  the  Julta,"  it  is  unnecessary  to  give  it  a  farther  conside* 
ration. 

Upon  either  ground,  therefore,  that  the  cargo  was  con* 
trabandof  war,  or  that  the  whole  a Jl venture  was  tainted 
with  hostile  interests  and  connexions,  the  property  would 
have  been  justly  condemnable  as  prize  of  war. 

It  is  not,  however,  necessary  to  assume  this  ground,  in* ' 
contestible  as  it  seems  to  be.  It  is  sufficient  tojjastify  thf ' 
conduct  of  the  captors,  if  there  be  probable  cause  for^tho 
capture.  In  the  present  case,  it  is  quite  impossible  to 
doubt  on  this  point.  The  very  presence  of  a  British 
license,  on  board  of  an  enemy's  vessel  laden  with  a  cargo 
of  provisions,  afforded  a  violent  presumption  of  concealed 
British  interests,  or  of  subserviency  to  British  policy.  The 
capture  was  strictly  legal,  and  although  thia  uo&,voanMo 
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pretiimplioQ  would  not  Justifj  the  destruction  of  the  vesiet 
and  cargo  on  the  high  seas,  yet  if  would  have  authorized 
^  carrying  of  them  in  for  adjudication,  if  not  for  condemna- 
tion. But  even  if  the  captors  had  proceeded  to  destroy 
the  vessel  and  cargo,  the  only  remedy  for  this  wanton  and 
unjust  excess  of  authority  would  have  been  in  the  courts 
of  the  sovereign  of  the  captors.  The  commission  of  the 
sovereign,  although  abused,  would  still  exonerate  the  parties 
from  the  imputation  of  piracy. 

And  this  leads  us  to  the  consideration  of  the  argUDien^ 
urged  by  the  defendant,  that  the  ransom  bill  was  extdrted 
by  duress.  There  is  no  pretence,  that  it  was  procured  by 
personal  duress,  or  maltreatmenf.  The  only  duress  pre- 
tended is,  the  threat  to  burn  and  destroy  the  vessel  and 
cargo  ;  and  the  ransom  bill  was  given  to  save  them. 
Threats  of  this  sort  cannot,  either  by  the  common  or  the 
maritime  law,  be  admitted  to  avoid  a  solemn  contract  of 
ransom,  where  the  capture  was  justified  by  probable  cause ; 
and  a  fortiori^  where  condemnation  must  have  ensued  the 
regolar  prise  proceedings.  The  first  ground  of  defence 
cannot  be  supported. 

The  second  question  is,  whether  it  be  competent  for  a 
friendly  belligerent  to  demand,  or  take,  a  ransom  for  restor- 
ing the  property  of  a  neutral  after  capture.  It  is  argued 
by  the  defendant,  that  every  ransom  supposes  a  vested 
right  hi  the  captors;  that  this  does  not  exist  in  respect  to. 
neutrals,  for  the  captors  have  only  a  right  to  bring  in  for 
adjudication ;  that  neutral  property  is  liable  to  condemna* 
fion,  only  in  case  of  delinquency ;  and  that  captors  have 
no  right  to  remit,  in  behalf  of  their  sovereign,  a  forfeiture 
for  violation  of  neutral  duties. 

It  is  not  true,  however,  that  the  right  to  take  a  ransom  is 
founded  in  a  vested  title  in  the  captors  to  the  captured 
property.     For,  whether  the  property  vest  after  tweoty- 
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four  hours  poBseBsion,  or  after  bringing  infra  pTftsidiay  as 
seems  the  doctrine  of  civilians ;  or  after  condemnation,  as 
is  the  doctrine  of  Oreat  Britain;  it  is  clear,  that  the  right 
to  take  a  ransom  exists  from  the  moment  of  capture.  And, 
by  the  general  practice  of  the  maritime  world,  a  decree  of 
condemnation  is  deemed  necessary  to  ascertain  and  con6rm 
the  inchoate  title  of  the  captors,  at  least  in  respect  to  the 
sovereign  and  subjects  of  their  own  country.  Nor  is  a 
ransom,  strictly  speaking,  a  repurchase  of  the  captured 
property.  It  is  rather  a  repurchase  of  the  actual  right  of 
the  captors  at  the  time,  be  it  what  it  may  ;  or,  more  properly, 
it  is  a  relinquishment  of  all  the  interest  and  benefit,  which 
the  captors  might  acquire  or  consummate  in  the  property 
by  the  regular  adjudications  of  a  prize  tribunal,  whether 
it  be  an  interest  in  rem,  a  lien,  or  a  mere  title  to  ex- 
penses. In  this  respect,  there  seems  to  be  no  legal  differ- 
ence between  the  case  of  a  ransom  of  the  property  of  an 
enemy,  and  of  a  neutral.  For  if  the  property  be  neutral, 
and  yet  there  be  probable  cause  of  capture,  or  if  the  delin- 
quency be  such,  that  the  penalty  of  confiscation  might  be 
justly  applied ;  there  can  be  no  intrinsic  difficulty  in  sup- 
porting a  contract,  by  which  the  captors  agree  to  waive 
their  rights  in  consideration  of  a  sum  of  money  voluntarily 
paid,  or  agreed  to  be  paid,  by  the  captured.  Indeed,  the 
case  stands  upon  a  stronger  ground,  than  that  of  a  ransom 
between  enemies;  for  the  latter  have  not,  in  general,  a 
capacity  to  enter  into  contracts.  The  very  law  of  war 
prohibits  all  commercial  intercourse,  and  suspends  all  ex- 
isting Contracts  between  enemies  ;  and  the  case  of  ransoms 
is  almost  the  only  exception,  which  has  been  admitted, 
from  the  general  rule.  If,  then,  neither  the  subject  matter, 
nor  the  nature  of  the  title  or  consideration,  nor  the  capacity 
of  the  parties,  presents  any  serious  objection  to  the  con- 
tract, as  between  a  friendly  belligerent  and  a  neutral,  it 
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pemaias  to  consider,  if  there  be  any  thing  in  the  objection, 
that  it  is  a  remitter  of  the  right  of  forfeiture^  which  belongs 
exclusiveij  to  the  sovereign. 

The  commission  of  the  sorereign,  in  general,  authorizes 
only  captures  of  enemies'  proper^.  But  without  any  eX" 
press  clause,  this  commission  clearly  extends  to  the  capture 
of  all  neutral  property  seized  in  violating  neutral  duties, 
for  in  such  case  the  property  is  deemed  qtUMt  enemies' 
property.  And,  for  the  same  reason,  it  authorizes  the 
bringing  in  of  property,  under  neutral  passports  and 
papers,  for  adjudication,  where  there  is  probable  cause  to 
auspect  its  real  character  ;  for,  until  adjudication,  it  cannot 
be  ascertained,  whether  it  be  entitled  to  the  protection  of 
the  neutral  character.  If,  therefore,  the  commission  gives 
hostile  property  to  the  captors,  and  enables  theoi  to  deliver 
it  up  on  ransom,  it  also  enables  them  to  do  the  same  in  re- 
spect^ to  neutral  property,  which  has  acquired  a  hostile 
taint ;  and  the  ransom  is  not,  in  the  one  case,  any  more  an 
exercise  of  the  sovereign's  prerogative  to  remit  a  forfeiture, 
than  it  is  in  the  other.  In  both  instances,  it  is  considered, 
by  the  law  of  nations,  as  a  mere  remitter  of  the  rights  of 
the  captors  acquired  jure  belli  f  and  every  prohibition  of  its 
exercise  must  expressly  depend  upon  the  municipal  regu*- 
lations  of  the  particular  country.  Upon  principle,  therefore, 
the  distinction  of  the  counsel  for  the  defendant,  as  to  the 
incompetency  of  a  belligerent  to  deliver  nelitral  property 
on  ransom,  is  unsupported ;  and  there  is  not  a  scintillation 
of  authority  in  its  favour. 

The  next  and  most  important  question  is,  whether  this 
k  a  case  within  the  jurisdiction  of  a  court  of  common  law. 
It  has  been  truly  said  by  the  plaintiffs'  counsel,  that  the 
plaintiffs,  being  alien  friends,  are  entitled  to  sue  in  this 
Court;  and,  that  a  bill  of  exchange  is  a  contract  clearly 
€ogni;£able  at  the  common  law.     There  is  nothing,  there^ 
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fore^  io  the  character  of  the  parties,  or  of  the  cootract, 
which  thould  indace  the  court  to  declioe  jurisdiction.  It 
ia  the  consideration  of  the  contract,  which  purports  on  ita 
UiM  to  faaye  been  giyen  for  a  ransom,  and  was  io  fact  given 
as  collateral  aecuritj  for  a  ransom  bill,  that  creates  the  diffi^ 
eolty  of  entertaining  jurisdiction.  It  is  argned,  that  the 
legality  of  the  consideration  of  a  bill  of  exchange  may 
Idways  be  inquired  iqto,  and  that,  as  the  legality  of  a  ran* 
aom  bill  inTohres  the  question  of  prize  or  no  prize,  a  court 
of  common  law  is  not  competent  incidentally  to  decide  such 
a  question.  It  exclusiTely  belongs  to  the  admiralty  to 
adjudicate  on  questions  of  prize,  and  by  parity  of  reason 
also  on  questions  of  ransom. 

Primarily,  all  questions  of  prize  belong  to  the  tribunals 
of  the  capturing  power ;  and  foreign  tribunals  will  not  inter- 
fere,  unless  where  their  territorial  jurisdiction  or  rights 
have  been  Tiolated.  And  ransoms,  taken  upon  captureSt 
belong  to  the  same  jurisdiction,  and  may  be  there  enforetd 
or  set  aside.  It  is  however  competent  for  the  captors,  if 
they  so  choose,  to  change  the  forum  in  cases  of  ransooi, 
|md  to  apply  for  redress  in  any  country,  where  the  persoii 
or  property  can  be  fouHd.  And,  in  such  case,  the  proper 
tribunal  undoubtedly  is,  a  court  sitting  to  administer  the 
law  of  nations.  Whether  a  foreign  court  is  bound  to  eih 
force  such  a  ransom,  without  inquiring  into  the  legitimacy 
of  its  origin,  upon  the  principle  of  comity ;  or  whether  it  wiH 
remit  the  parties  to  their  own  fomm^  to  ascertain  and  settle 
that  point;  or  will  of  itself  examine  and  decide  it;  it  is  not 
now  necessary  to  consider.  On  a  proper  occasion,  it  will 
be  fit  to  give  the  subject  a  very  liberal  and  dispassionate 
consideration.  At  all  events,  there  can  be  up  doubt,  that 
a  ransom  is  a  subject  within  the  jurisdiction  of  the  admi- 
ralty*  It  is  taken  for  granted  in  the  discussions  oi  the 
fourta  of  common  law,  and  has  been  asserted  without  cou^* 
tradiction  by  the  admiralty. 
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Is  Ibis  jurisdiction  exclusivdy  vested  in  the  admiralty  ? 
On  tills  point  the  parties  are  at  issue ;  a6d  the  safine  aotho*- 
rities  have  been  pressed  into  service  on  both  sides.  Three 
cases  have  been  relied  upon,  viz.  Ricord  vs.  BtUing* 
hamy^  Coma  vs.  BlackburiUj^  and  Antkon  vs.  Fisher J^ 
In  all  these  cases,  the  action  was  brought  directly  on  the 
ransom  bill  in  a  court  of  common  law.  In  the  first,  the 
point  of  jurisdiction  was  expressly  waived  by  counsel, 
although  stated  in  the  report  to  be  greatly  relied  upon  by 
civiliaas.  In  the  second,  the  point  was  not  started.  In 
the  last,  the  exception  was  taken  by  Doeior  (now  Sir 
WiUiam)  Scott  on  the  argument  in  the  King's  Bench,  when 
•  Lord  Mansfield  declared  his  opinion  iu  favour  of  the  plain- 
tiff; IFtUIea,  /.  and  Buller,  J.  thought  that  the  courts  of 
common  law  had  no  jurisdiction,  and  that  the  objection 
might  be  taken,  although  not  particularly  pleaded ;  Askurstf 
J.  expressed  doubts  on  that  point,  and  judgment  was  given 
pro  forma  for  the  plaintiff.  This  judgment  was  afterwards 
reversed  in  the  exchequer  chamber  upon  another  point,  so 
that  the  question  of  jurisdiction  never  came  to  a  solemn 
decision.  It  remains  therefore  to  be  determined  in  the 
case  at  bar. 

And  I  have  no  hesitation  to  pronounce,  that  the  cogni* 
sance  of  ransom  bills  exclusively  belongs  to  the  admiralty. 
They  necessarily  involve  the  qnestion-of  prise  or  no  prize, 
of  the  legality  of  the  capture,  and  of  the  regularity  of  the 
conmission  and  conduct  of  the  captors.  They  also  may 
involve  qoestions  as  to  the  prise  ordinances  of  foreign 
govermneots,  the  practice  and^regvlations  of  courts  of  pri^, 
and  the  rights  and  duties  of  neutrals.  Of  most  of  these 
questions,  it  cannot  be  pretended,  that  courts  of  com- 
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mon  law  have  cognizance,  and  all  of  them  teem  more  fit 
for  the  investigation  and  determination  of  a  court  of  the  law 
of  nations.  Every  reason  urged  in  the  case  of  Le  Caux 
Ts.  Eden^  against  the  jurisdiction  as  to  prize,  applies  with 
equal  force  as  to  ransoms. '  Indeed,  it  might  be  correctly 
declared,  with  greater  force ;  for  the  rights  of  foreign 
captors,  a  subject  of  a  very  delicate  and  national  charac- 
ter, necessarily  come  into  discussion ;  and  these  rest  upon 
the  great  doctrines  of  the  jus  belli. 

It  is  very  clear,  that,  in  this  case,  no  action  for  damages 
could  be  maintained  at  common  law^  even  if  the  capture 
bad  been  tortious ;  for  it  was  a  taking  as  prize.  Admit- 
ting that  trespass  will  lie,  at  common  law,  for  a  marine 
'  tort  on  the  high  seas  (a  doctrine  somewhat  difficult  to 
sustain  upon  principle,  although  not  upon  authority)  il  is 
otherwise,  if  the  supposed  trespass  be  a  seizure  as  prize* 
And  it  is  immaterial,  whether  the  objection  be  presented, 
directly  on  the  record,  or  arise  at  the  trial,  for  if  the  deci- 
sion of  prize  or  no  prize  be  involved,  it  exclusively  belongs 
to  the  admiralty.  And  this  leads  us  to  the  argument  of  the 
plaintiffs'  counsel,  that  where  the  principal  matter  is  cogni- 
zable at  common  law,  every  incident  of  prize  may  be  there, 
also  tried. 

I  should  pause  a  great  while,  before  I  should  admit  the. 
soundness  of  this  doctrine,  in  the  latitude,  in  which  it  is 
stated.     If  a  question  of  prize  be  necessarily  involved  io 
the  foundation  of  an  action,  whether  it  be  as  a  principal  or  as 
an  incident,  I  shall  be  glad  to  learn,  how  the  commoo  law. 
can  draw  it  ad  alit$d  examen  than  the  prize  jurisdiction* 
Suppose  a  question  as  to  the  right  to  prize  proceeds  should, 
arise;  could  a  court  of  common  law,  in  an  action  for  money 
had  and  received,  incidentally  entertain  the  question,  as  to 
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wbo  are  the  actual  or  constructive  captors  ?  Such  a  juris- 
diction baa  never  yet  been  asserted.^  Suppose  a  marine 
assault  and  battery  were  the  subject  of  a  suit,  could  the 
common  law  sustain  an  inquiry  into  the  nature  and  propriety 
of  the  supposed  trespass,  when  it  appeared  to  hare  been 
an  incident  to  a  capture?  Such  a  pretension  has  been  ex- 
pressly overruled.'' 

It  is  said,  however,  that  in  an  action  on  st  policy  of  in- 
surance, the  question  of  prize  has  been  and  may  be  legally 
entertained  and  decided.  The  cases  cited  do  not  come 
up  to  the  position.  Wherever  ^ny  remarks,  touching  the 
legality  of  captures,  have  fallen  from  the  court,  they  have 
been  made  with  reference  to  the  conduct  of  the  captured, 
or  to  the  effect  of  sentences  of  condemnation  and  acquittal 
in  matters  of  prize.  -  In  no  instance  has  the  court  under- 
taken to  decide  a  question  of  prize,  forming  a  necessary 
incident  in  such  a  cause.  And  it  is  extremely  difficult  to 
conceive  how  it  could  so  do.  For  if  the  admiralty  has,  as 
it  is  conceded  on  ail  sides  it  has,  jurisdiction  over  the  inci-  . 
dents,  as  well  as  the  principal  matter  of  prize,  it  must  be 
just  as  much  exclusive  in  the  first  case,  as  in  the  last.  And 
it  would  be  strange,  if  the  admiralty  might  decide  an  inci- 
dent of  prize  one  way,  and  a  court  of  common  law  might 
collaterally  overrule  the  sentence. 

Upon  the  mere  footing  of  general  reasoning,  it  appears 
to  me  difficult  to  resist  the  impression^  that  the  cognizance 
of  ransoms  belongs  exclusively  to  the  admiralty.  And, 
taking  into  consideration  the  clear  opinion  of  civilians,  and 
the  judgment  of  Mr.  J.  Buller  and  Mr.  J.  Willes^  in  Anthon 
.  vs.  Fishery  after  a  very  elaborate  argument,  the  weight  of 
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autfaoril^  is  on  the  same  side.  If,  thecefore,  tbia  were  ao 
action  upon  a  ransom  billt  I  should  be  prepared  to  denj 
the  jurisdiction  of  a  court  of  common  law. 

Can  the  case  of  a  bill  of  exchaoge»  given  as  coUaUral 
security  for  the  payment  of  a  ransom  bill,  be  distinguished  , 
in  principle  ?  This  question  presents  the  turning  point  of 
the  cause,  and  is  not  unattended  with  difficulties.  On  the 
one  hand,  if  the  legality  of  the  consideration  be,  under  all 
circumstances,  inquirsble  into,  then  the  same  questions  of 
prize  may  arise,  as  on  the  ranaom  bill  itself.  On  the  other 
hand,  the  contract  of  exchange  is  clearly  cognisable  at 
common  law,  and  it  is  not  easy  to  see,  how  the  collateral 
origin  of  the  consideration  should  defeat  the  jurisdiction. 
It  never  was  imagined,  that  an  actfon  upon  a  policy,  of  in- 
surance could  be  defeated,  at  common  law,  by  the  circum- 
stance that  the  loss  claimed  was  a  ransom  after  capture ; 
and  as  little  can  it  be  imagined,  that,  in  such  an  action,  it  is 
competent  for  the  court  to  settle  the  question,  whether  the 
property  be  good  prize  or  not.  Suppose  a  mortgage  of 
land  had  been  given  as  collateral  security  for  the  ransom, 
would  the  admiralty  have  entertained  jurisdiction,  to  give 
possessbn  to  thie  captors,  or  to  foreclose  the  equity  of  re- 
demption ?  No  person  would  pretend  to  assert  such  a  doc- 
trine. Suppose,  on  the  other  hand,  a  stipulation,  and  a 
mortgage  as  collateral  security,  on  the  bailment  of  captured 
property,  would  a  court  of  common  law  entertain  an  inquiry 
as  to  the  legality  of  the  capture,  before  it  could  enforce  it  ? 

On  the  whole,  on  this  point  I  have  come  to  the  conclosioa, 
although  not  without  diffidence,  that  the  present  action  may 
be  sustained  in  this  court.  I  consider  the  bill  of  exchange, 
as  the  parties  have  considered  it,  as  merely  collateral  to 
the  ransom.  The  consideration  of  it,  involving  matter  of 
prize,  is  not  inquirable  into  at  common  law.  It  must  here  - 
be  taken,  that  the  capture  was  justifiable^  and  the  ransom' 
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regular.  If  it  were  ofherwise,  a  remedy  lies  in  the  admi- 
faltj  courti  of  France^  and  perha'ps  of  the  United  States, 
to  set  aside  the  ransom  bill,  and  restore  the  parties  to 
their  rights.  If  an  action  were  brought,  at  common  law, 
upon  a  collateral  security  like  the  present,  under  circum* 
stances  calling  for  inquiry,  the  court  might  suspend  ita 
judgment,  or  a  court  of  equity  might  grant  an  injunction! 
until  the  parties  should  have  ascertained,  in  the  proper 
prize  tribunal,  the  validity  of  the  ransom  bill,  or  of  the 
original  capture. 

*  I  have  the  less  hesitation  in  adopting  this  conclusion,  be- 
cause the  facts  of  the  case  abundantly  shew,  that  the  cap- 
ture was  rightful,  and  that  of  course  the  ransom  was  valid- 
It  would,  therefore,  be  turning  round  the  parties  to  another 
jurisdiction  without  a  hope  of  benefit. 

I  will  only  add,  that  if  I  had  thought  the  case  not  cogni- 
zable at  common  law,  the  circumstance,  that  the  objection 
was  not  pleaded  in  abatement,  would  have  had  no  weight 
with  me.  Where  the. subject  matter  is  not  within  the 
jurisdiction  of  the  court,  the  exception  may  be  taken  under 
the  general  issue. 

Let  judgment  be  entered  on  the  verdict  for  the  plaintiffs. 


Tafi  Jerusalem,  Catara. 

f  he  admiralty  bas  jnrisdiction  of  suits  in  favonr  of  material  men. 

A  fndaman  bat  a  lieo  oo  a  foreign  ship,  lying  in  a  port  of  the  Umied  States,  for 

repairs  made  by  him  on  board,  abd  such  lien  will  be  preferred,  in  point  of  right,  to 

a  bottomry  ioti^rest,  which  is  prior  in  point  of  time,  if  it  appear  that  the  repairs 

wcreWitfpensaUe. 
Fraetice,  aa  to  taiation  of  costs,  io  case  of  a  claim  on  proceeds,  where  other  parties 

are  interested. 

X  HE  Greek  ship  Jerusalem  having  been  libelled  in  a  case 
of  bottomry,  and  sold  under  an  interlocutory  order  of  thi^ 
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Cpurt»  w  ^t  on  petition  was  interposed  on  behalf  of  Henfjf. 
Dewhur9tt  prajing  an  allowance  out  of  the  proceeds » in 
yref^rencc  to  the  bottomrj  interest,  of  a  sum  due  him  for 
repairs  of  the  ship  since  her  arrival  in  the  port  of  Bo$ion* 
The  circumstances  attending  the  voyage  of  this  ship  will 
Ve  found  detailed  in  the  case  of  Kliine  vs.  Catara** 

4'  W.  Fuller,  for  the  libellant.  This  case  is  to  be 
distinguished  from  the  ordinary  cases,  in  which  the  lieti  fop 
repairs  is  lost  by  parting  with  the  possession  of  the  thing 
repaired.  The  libellant  never  had  possession  or  control  of 
the  ship*  He  merely  went  on  board,  and  made  some  neces- 
aary  repairs  of  the  pumps.  It  was  impossible  for  him  to 
remain  on  board  until  he  was  paid. .  He  has  not,  therefore, 
voluntarily  relinquished  his  lien. 

The  lien  for  repairs  must  take  precedence  of  the  bot- 
tomry bond.  The  repairs  were^  necessary  to  preserve  the 
ship,  even  if  she  were  to  remain  in  the  harbour  till  she 
could  be  sold.  It  must  be  presumed  that  the  ship  was 
actually  sold,  in  consequence  of  the  repairs,  for  as  much 
more  as  would  pay  for  them.  It  has  been  holdei^  that  the 
lender  on  bottomry  is  liable  to  general  average,*  aqd  entitled 
to  salvage.^ 

This  may  be  considered  a  continuation  of  the  original 
voyage.* 

But  if  the  Court  should  be  of  opinion,  that  this  is  not  a 
continuation  of  the  original  voyage,  and  that  the  bott^mrj 
bond  was  forfeited,  the  lender  on  bottomry  is  nevertheless 
interested  in  the  preservation  of  the  ship.  He  may  have 
no  other  means  of  securing  his  money ;  for  it  is  to  be  pee- 
suwd,  that  the  borrower  on  bottomry  would  not  pay  ma* 

^  Ante  vol.  II.  p.  61.        >  Mart,  on  Int.  760.       '  iMd.  764. 

4  ArtMinsn  vs.  BsnMkn  fr  ol.  3  Burr,  B.  1844.— 1  LL  A9.  397r 
•39. 
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jrine  intereit,  if  he  were  responsible  enough  to  obtuH  money 
on  his  personal  securitj  alone.  Again,  freight  earned  in  a 
subsequent  voyage  is  holden  to  pay  the  bottomry  bond  df  ii 
former  voyage.* 

There  is  a  distinction  between  repairs  made  em  H  ship 
in  the  place  where  the  owner  resides,  and  those  ffiftde  on 
a  foreign  ship. 

In  the  first  case,  the  repairs  are  made  on  the  credit  of  tbe 
bwner,  and  there  is  no  lien  on  the  ship. 

In  the  latter  case,  the  credit  is  given  to  the  ship  alone, 
and  the  mechanic  has  a  specific  lien  on  the  ship  for  pay- 
ment.* 

In  some  of  the  United  States,  legislative  provision  kai 
heen  made,  to  secure  the  mechanic,  and  in  other  states  the 
courts  have  intimated  their  intentionlo  support  so  eqtritmbie 
a  llen.^ 

On  the  part  of  the  respondent,  the  cause  was  tnibmitfed 
l^ithout  argument. 

SiH)ftY^  J.  delivered  the  opinion  of  tlie  Court.  fh6 
question  here  does  not  singly  depend  upon  the  right  of  the 
admiralty  to  entertain  suits  in  favour  of  material  men.  If 
there  be  any  persons,  who  doubt  that  jurisdiction,  I  beg  not 
to  be  comprehended  in  the  number.     In  my  judgment,  and 

^f%e  tofbara,  4  Rob.  R.  L-^Tlu  Jbrofr.  4  Rdb.  R.  2M,  SAT. 

•  Jhbott&n  Shipping,  115,  95, 149,  leo.-^ITailNm^m  vs.  StmtOitt&Ht 
%  P.  IT.  9M,^Expairt4  Skm^  k  oL  t  Jtk.  R.  ^^**^LUUr  vs.  Bax- 
ter, 1  Strange,  R.  695.^ Die  John,  3  Rob.  R.  288.— Bturton  jg.SKee, 
]  P%i.  154.— Fanner  k  ai.  vx.  Dtttriet,  1  T.  R.  109.— iTeifenba  vs. 
Shk,  7  T.  R.  aifl^AM  rt.  Coe  k  oL  Camp.  R.  93».^Ihm^  in* 
AUen  &>  al.  6  Moit.  Rip.  165.— Gardner  6r  a*,  vg.  Ship  New  Jersey^ 
1  Peterf ,  R.  223,  233,  237'^-end  opvnan  ff  WiaukMUr,  J,  la  luHU.  p^ 
233. 

Y  Wo&iarufit  el.  vs.  s% hefoi DatBrbame,  %HaW$Amer.  Lam  Jour- 
nait  new  teriest  97. 
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I  sj^eak  after  having  given  the  subject  a  very  grave  coin 
aideratiQn,  the  admiralty  has  always  riglUfuUy  possessed 
jurisdiction  over  all  maritime  contracts  ;  and  the  decisions 
of  the  courts  of  common  law,  prohibiting  its  exercisei  are 
neither  consistent  in  themselves,  nor  reconcileable  with 
principle.  In  the  struggle  between  the  courts  of  common 
law  and  the  admiralty,  which  originated  in  the  same  spirit, 
that  attempted  to  break  down  the  whole  system  of  equity, 
it  cannot  be  denied,  Jhat  the  former  have  manifested  a  great 
degree  of  jealousy  and  hostility,  fostered  by  strong  preju- 
dice and  a  very  imperfect  knowledge  of  the  subject.  It  is 
not,  therefore,  to  be  wondered  at,  that  in  such  an  unequal 
contest,  where  the  power  was  all  on  one  side,  the  admiralty 
should  have  lost. many  of  its  inherent  rights.  In" more 
modern  times,  when  the  jurisdiction  of  the  admiralty  has 
been  better  understood,  a  more  liberal  policy  has  been  pur- 
sued, and,  where  they  have  not  been  fettered  by  authority, 
judges  have  beeq  more  indulgent  in  allowing  its  exercise. 
The  true  doctrine  was  always  asserted  by  the  learned 
judges  of  the  admiralty,  and  has  been  recently  recognised 
by  Mr.  Justice  Buller  f  that  the  jurisdiction  as  to  contracts 
depends  not  upon  the  locality,  but  upon  the  subject  matter, 
of  the  cont^ract.?  And  I  have  pot  the  slightest  hesitation  in 
holding,  that  the  admiralty  has  perfect  jurisdiction  over  all 
maritime  contracts.  The  decisions  at  common  law,  on  the 
subject  of  its  jurisdiction,  have  nothing  to  recommend 
them,  and  certainly  are  not  binding  on  us.  The  constitu- 
tion and  laws  of  the  United  States  have  confided  .  to  the 
courts  of  the  United  States  cognizance  of  *^  all  civil  causes 
of  admiralty  and  maritime  jurisdiction,''  and  what' is  the 
true  limit  of  this  jurisdiction  must  be  judged  of,  not  by 
b^ty  decisions  upon  prohibitions,  but  by  the  history,  prac^ 

•  MmtiwM  vs.  Qibbans,  3  7.  A.  267. 
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tice  and  law,  of  the  admiralty^  as  it  ia  found  expounded, 
with  admirable  learning  and  sagacity,  by  the  judges  who 
have  presided  in  that  court.* 

In  respect  to  material  men,  the  jurisdiction  has  been  en- 
forced and  exercised  by  Mr.  Justice  IFinchesterf  than 
whom  no  man  in  the  United  States  ever  better  understood 
the  true  principles  and  doctrine  of  the  admiralty  law.**  Un- 
til I  am  taught  a  different  rule  by  the  highest  tribunal,  I 
shall  continue  to  assert  the  original  inherent  powers  of  the 
admiralty  in  the  full  extent,  in  which  they  were  recognised 
in  England  until  the  unhappy  controversies  with  the  courts 
of  common  law. 

Admitting  the  jurisdiction,  the  next  question  is,  whether 
the  petitioner  be  entitled  to  the  relief  prayed  for.  This 
depends  upon  the  consideration,  whether  he  hare  a  lien  or 
not  upon  the  ship  for  the  repairs.  It  will  be  recollected 
that  this  is  a  foreign  ship,  and  that,  by  the  general  maritime 
law,  every  contract  of  the  master  for  repairs  and  supplies 
imports  an  hypothecation.  It  has  been  supposed,  that  the 
f ole  of  the  common  law  is  different.  But  it  has  never  yet 
been  extended  to  cases  of  repairs  of  foreign  ships,  or  of 
ships  in  foreign  porta.  I  hold,  therefore,  that  the  contract 
for  repairs  in  this  case,  being  of  a  foreign  ship,  is  to  be 
governed  by  the  maritime  law,  and  created  a  lien."  Whe- 
ther, in  case  of  a  domestic  ship,  material  men  have  a  lien 
fpr  supplies  and  repairs  furnished  at  the  port  where  the 
owner  resides,  I  give  no  opinion.  There  are  great  authori- 
ties on  both  sides  of  the  question,  though  upon  principle, 

*  See  EatoUi  Godolphin,  Zauch,  and  Jeokim^  on  the  Aitmitdtty  Jth 

'  riediction-^assim, 

>«  Tfu  Sandmieh,  1  Peten,  R.  233— fioto. 

H  The  John,  3  Rob.  R,  28S.^The  Eagle,  Bee'z  Rep.  7a  TbeSa- 
preme  Court  of  the  United  States  have  recently  held  that  material 
men  haveajien  on  a  foreign  ship  for  repafan  done.  The  Aurora, 
1  fTkeatan,  R.  96, 103.  , 
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independent  of  common  law  authorities,  it  does  not  seem  to 
me,  that  there  is  much  room  for  doubt.**  Be  (his  as  it  may, 
it  cannot  affect  the  jurisdiction  of  the  admiralty  in  such 
cases/  for  that  stands  altogether  independent  of  the  doc- 
trine of  liensy  and  may  be  enforced  as  well  bj  process  in 
personam^  as  in  rem. 

If  then  the  repairs  in  this  case  were  a  Iren  on  the  ship,  it 
remains  to  consider,  whether  they  constitute  a  privileged 
lien,  entitled  to  a  preference  over  a  bottomry  interest ;  for 
the  proceeds  now  in  court  are  insufficient  to  answer  both 
claims.  In  point  of  time  the  bottomry  interest  first  attach- 
ed, and  the  right  became  absolute  by  a  completion  of  the 
voyage,  before  the  repairs  were  made.  Upon  general  prin- 
ciples, then,  the  role  would  seem  to  apply,  qui  prior  tat 
temporct  potior  est  jure.  But  it  is  to  be  considered,  that 
the  repairs  were  indispensable  for  the  security  of  the  ship, 
and  actually  increased  her  value.  They  are,  therefore, 
not  like  a  dry  lien  by  way  of  mortgage  or  other  collateral 
title.  The  case  is  more  analogous  to  that  of  a  second  bot- 
tomry bond,  or  the  lien  of  seamen's  wages,  which  have 
always  been  held  to  have  a  priority  of  claim,  although  pos- 
terior in  time,  to  the  first  bottomry  bond. 

Let  a  decree  be  entered  for  payment  of  the  sum  claimed 
by  the  petitioner  out  of  the  proceeds  of  the  sale* 

[After  the  decree  was  pronounced.  Fuller  moved  the 
Court  for  a  direction  to  the  clerk,  as  to  the  costs  to  be 
taxed  in  this  case. 

^  SeeWooirujfyft.  THe  Ship  Levi  Deatbonu^  4  Amtr.  Loan.  Jaur^ 
er.— TV  Sandnieh,  1  Pefm,  Rep.  233,  n.— 2V  8k^  Nem  Jkrtey^  1  Pe-^ 
ten,  R.  223.— BotM^  vs.  Ckrittie^  9  Eest,  R.  4».^JbbQU  on  ihipping^ 
P.  2,  cA.  3,  I.  9,  Sfc-^Rkh  vt .  Coe,  Cawp.  R.  636.— Farm«r  vs.  Dir 
9ie$,  1  7.  R,  109.^3V  Jokn,  3  JM.  R*  28S— TV  Lm^  JSmUs* 
Bee*i  Rep.  167. 
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By  the  Courts  In  a  cage,  like  this,  of  a  elaim  on  pro- 
ceeds in  the  cualody  of  tbe  Courty  where  other  parties  are 
entitled,  nothing  can  be  allowed  bejond  that,  for  which 
there  is  a  specific  lien,  and  the  actual  charges  of  court.  No 
attorney's  fee  can  be  allowed.] 


Pbabody  vs.  Divton  h  ajl. 

Of  tht  ^ndenoe  to  prove  a  loft  note. 

A  notarial  copy  was  pennitted  to  go  to  the  jury,  as  a  fair  groand  for  premningi  whas 
takfla  in  eonaenoo  with  the  tettiiBOoy  of  a  witneM,  that  the  paper  exhibited  to  tlK 
aotary  wai  the  nine,  which  had  been  in  the  witnesses  ponenion,  and  acknowledg- 
ed by  one  of  the  defeodanti. 

jCVbsum P8IT  on  a  promissory  note  made  by  the  defendants 
and  two  others,  at  Aux  Cayes^  in  the  year  1797,  sigped 
*«  Benton  &  Co^  and  "  Nathan  Brothers  &  Co.'*  and  m- 
dorsed  by  the,  payee,  Endicott^  to  the  plaintiC 

The  defendants  pleaded — I.  The  general  issue — 2.  nam 
assumpserunt  infra  sex  annos — 3.  actio  non  accrevU  infra 
sex  annoSf  &c. 

At  the  trial,  the  original  note  was  not  produced,  but  a 
witness,  on  behalf  of  the  plainliff,  stated,  that  in  the  year 
1797,  at  the  request  of  the  plaintiff,  he  carried  the  note  to 
Aux  CayeSj  to  collect ;  that  Hall  and  Brothers^  the  other 
promissors,  having  failed,  he  demanded  payment  of  Dtnton^ 
who  admitted  the  note  to  be  due ;  that  he  did  not,  bring  back 
the  note,  but  lost  it  in  some  manner  unknown  to  himself;  that 
Endicott  was  a  ship  master  in  the  service  of  the  plaintiff, 
and  in  that  capacity  was  in  Aux  Cayes  about  1796  or  1797 ; 
that  he  did  not  recollect  the  note  to  have  been  endorsed  by 
Endicott^  but  presumed  it  was  so ;  that  the  note  was  never 
paid  to  him  ;  that  he  conversed  with  Hall  about  the  note, 
but  did  not  remember  to  have  shewn  it  to  him. 
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Tbe  plaintiff  ako  produced  a  letter  from  Denton  to  bit 
agent  Wdlwmn,  dated  Leeds^  29th  of  April,  1805,  contaiii*^ 
iilg  tliese  words — ^^  If  you  obtain  payment  of  my  ordinaneea, 
I  wish  you  to  pay  the  amount  of  the  note  in  favour  of  En^ 
dicotU' 

A  paper  was  also  offered  in  evidence  by  the  plaintiff, 
which  purported  to  be  a  notarial  copy  of  the  note  declared 
on.  It  began  as  follows :  "  The  following  recorded  by 
Captain  Joseph  Peabody,  17th  May,  1797."  Then  fol- 
lowed  a  copy  of  the  note  and  endorsements,  with  a  certifi- 
cate of  the  Clerk  of.  the  Common  Pleas  for  the  County  of 
EsseXy  that  the  whole  was  truly  copied  from  notarial  records 
deposited  in  his  office. 

Prescottf  for  the  defendants,  objected  to  this  paper^s 
going  to  the  jury.  It  could  be  evidence  of  nothing,  but 
that  a  paper  of  similar  tenor  was  shewn  to  the  notary. 
There  was  no  evidence  to  prove,  that  the  paper,  thus  ex- 
hibited and  copie4,  was  the  same,  which  had  beep  in  the 
hands  of  the  plaintiff's  witness,  for  the  witness  did  not  rei- 
collect  any  date  or  sum,  by  which  to  identify  it.  Though, 
in  the  present  case,  the  plain tiff^s  character  was  a  suficient 
guarantee  against  any  fraudulent  proceeding,  yet  the  rules 
of  evidence  were  necessarily  general,  and  if  a  notarial  copy 
be  admitted  as  evidence,  not  only  of  the  existence  of  the 
paper,  but  of  its  genuineness,  it  would  be  easy  to  fabricate 
ft  writing  for  the  very  purpose  of  founding  a  demand  on  the 
copy,  at  some  distant  time.  At  any  rate,  the  copy  could 
not  be  evidence  of  the  amount  of  the  note. 

STORYf  J.  I  have  no  doubt,  that  the  copy  is  admissi- 
ble, to  prove  that  such  a  paper  was  exhibited  to  the  notary, 
though  it  could  not  of  itself  be  evidence,  that  the  paper  was 
genuine.     Connected  with  the  testimony  of  the  witneasy 
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kow^Ter,  it  aflbrd«  a  fair  growd  of  presnmplioot  to  be  kft 
to  the  jerj,  that  the  paper  copied  by  tbe  notary  wai  the 
saoie,  which  the  wilneaa  carri#d  to  Aux  Capu^  aod  which 
was  there  recogeised  bj  Dtnion. 

Prescott  Iben  objected  to  the  competencj  of  the  whole 
evidence  to  support  the  plaintiff's  action,  contending  that 
there  was  no  proof  of  the  signing  of  the  note  by  Nathan 
Brothers  and  Co.,  and  that  the  note  might  still  be  in  ex- 
istence, and  be  again  demanded  of  the  defendants  by  a 
bona  fide  holder. 

But  it  was  the  opinion  of  the  Court,  that  after  so  great  a 
lapse  of  time,  it  was  incumbent  on  the  defendants  to  shew^ 
either  that  the  note  existed,  or  that  it  had  been  demanded 
of  them  ;  and  that  it  must  be  presumed,  that  no  demand 
would  now  be  made.  * 

FerdictforplttuU\ff,^ 

SdtonHdIi,  for  tlie  plaintiff. 

*  It  appeared  that  tbe  dafendaats  were  domiciled  in  a  fbraigo  omb* 
try,  which  was  a  sufficient  answer  to  the  plea  of  the  statute  of  limita- 
tions, nolea  it  ware  shewn  ^  tbe  defeodants,  that  thej  bad  beea 
withia  tbe  oountrj  since  the  malting  of  tbe  note. 


HvBBiaO  &  AL.  1».  CoOLmOB  ^  ALV. 

Jf  a  paHcjp  of  ianraooe  aoeiorite  the  ihip  to  0top  at  a  partiealar  port,  it  ii  not 
motmuj  for  thft  amiredl  to  diidoia  that  the  ihip  will  call  thert,  altiioqsh  ba 
hu  iofonnatioD  of  the  fact 

Tbe  plaiDtift  havin];  stated  to  tlie  UDderwritera,  id  answer  to  some  general  ioqairiei, 
**4kal  mey  had  no  knoirlcdae  that  tbe  thip  would  call  at  the  Cope,  and  kaeW 
of  DO  motiTe  §or  ealliog  there,  4c  f**  aod  oo  laitlMr  aoqiuries  bciag  sMde  hf  te 
ondenrriten,  this  was  not  a  miireprffleotatioo,  to  avoid  tlie  policy. 

a  repreieotatioo,  as  to  the  destinatioo  of  the  ship,  if  true  at  the  time,  and  oot 
kmMttoOy  nade,  does  not  aToid  the  policy,  although  Uie  destination  he  afttt- 
wafds  diaqped. 

AsflUM PSiT  on  a  special  policy  of  insurance.    The  policy, 
reeiti»g  that  the  plaintiffa  were  jointly  interested  fai  tbe 

TOL.   II.  45 
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cargo  of  the  ship  MoniicellOf  and  the  defendants  in  the 
cargo  of  the  brig  Reaper j  on  a  vojage  from  Calcuiia  to  the 
Untied  SiateSi  and  that  the  parties  were  of  opinioni  that 
the  premium  required  bj  underwriters  was  greater  than 
the  risk,  for  the  purpose  of  dividing  the  riski  stated  the 
agreement  as  follows : — That  the  plaintiffs  should  paj  to 
the  defendants  j^lOOO,  if  the  Reaper  should  be  lost  in  the 
said  vojage  by  any  of  the  perils  usually  expressed  in 
policies  of  insurance,  provided  the  MotUicello  should 
arrive  at  a  port  of  discharge  in  the  United  States ;  and  that 
the  defendants  should  pay  to  the  plaintiffs  the  like  saOi 
if  the  Monticello  should  be  lost,  in  the  voyage,  by  any  of 
the  like  perils,  provided  the  Reaper  should  arrive  at  a  port 
of  discharge  in  the  United  States.  The  parties  farther 
agreed,  that  the  vessels'  stopping  at  the  usual  places  of 
refreshment  should  not  be  deemed  a  deviation ;  nor  should 
either  party  be  liable,  if  the  vessel  of  the  other  party  should 
be  seized  before  leaving  the  anchorage  in  Calcutta;  nor  for 
any  partial  loss  or  damage,  but  only  for  a  total  loss,  actual 
or  constructive,  according  to  tbe  law  of  insurance. 

The  declaration  alleged  a  loss  by  capture,  and  by  perfls 
of  the  seas.  Upon  the  trial  it  appeared  in  evidence,  that 
the  plaintiffs,  who  reside  in  New  York^  employed  their 
agent  to  effect  the  policy  with  the  defendants  and  other 
shippers  in  Boston^  and  that  policies  were  finally  eflfocted, 
on  the  19th  of  January,  1813,  in  the  same  form,  to  tbe 
aggregate  amount  of  {10,000.  During  the  negotiation, 
various  propositions  passed  between  the  parlies,  and  vari* 
ouB  letters  between  the  plaintiffs  and  their  agent. 

In  the  first  letter  of  the  plaintiffs  (29th  December,  1812) 
to  their  agent,  proposing  the  insurance,  it  is  stated)  that  the 
ship  Monticello  was  to  sail  from  Calcuita  in  all  Angust, 
agreeably  to  a  letter  of  the  captain,  of  the  14th  of 
July;  that  by  information  the  Reaper  was  to  saH  in  Sep- 
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tonbcr  or  October ;  that  they  wished  the  insurance  to  be 
eSicted  with  a  warrantj  against  a  knowledge  of  war  in 
Caleultaf  and  permission  given  for  the  vessels  to  stop. at 
the  Cape  and  SL  Helena.  These  instructions  and  state- 
ments were  shewn  to  the  underwriters. 

The  letter  from  the  captain,  of  the  14th  o[  ^Juljf, 
1812,  after  atating  the  proceedings  of  the  voyage,  and.  the 
general  expectation  at  Calcuita^  that  a  war  had  taken 
place,  or  would  take  place,  between  Oreai  Britain  m6  the 
Untied  States f  and  that  no  insurance,  owing,  to  that  expec- 
tation, could  be  effected  there,  proceeds: — *^ Let. the  insu* 
ranee  be  at  and  from  Calcutta  to  New  Yorkf  with,  the  pri- 
vilege of  stopping  at  the  Cape  and  at  St.  Helena;*^  and 
again,  *'I  shall  proceed  from  this  directlj  to  New  York, 
the  stoppages  before  alluded  to  excepted ;"  and  afterward^ 
lie  adds,  <*I  may  not  stop  at  either  of  the  above  places,  o£ 
eoiime  there  will  be  a  return  premium.  I  shall  sail  in  all 
August.^* 

.  In  another  letter  of  the  plaintiffs  to  their  agent  (J  3th  of 
January,  1814)  the  purport  of  this  letter  was  stated  in 
answer  to  some  general  inquiries  made  by  the  request  of 
the  underwriters.  There  was  contradictory  testimony  As 
to  the  fa^t,  whether  this  letter  was  communicated  to  the 
underwriters  or  not.  4 

The  Moniicello  sailed  in  August  from  Co/ctdla,  went 
into  .the  Cape  of  Good  Hope,  as  it  was  alleged,  in  distress^ 
and  was  Ibere  aeiaed  as  prise  of  war,  and  finally,  on  the 
7th  of  July,  4813,  was  condemned.  Due  notice  of  the  loss 
was  given  to  the  underwriters.  < 

It  waa  admitted,  that  the  Cape  and  St.  Helena  were 
ufMiai  places  of  refreshment  in  the  voyage* 

The  defence,  at  the  trial,  turned  on  two  points : — 1. 
!Chat  there  was  a.  concealtnent  of  the  purport  of  the  letter 
of  the  14th  of  Juljft  material  to  the  risk,  in  as  much  as  it 


MeioMd  ftti  Ifttftotion  of  tftopplfig  at  tiie  Coft^  by  whicb 
tendeamfttioo  wMld  hive  become  almovt  intvitable.  S. 
Tbit  theire  wob  k  iniBreproaeDtfttkRi  of  amterW  ftcri  Md 
farfaraiatioii  in  the  posseslioa  of  the  plaiotiflb,  wbieb  bad 
been  cafled  for  bj  the  uoderwrkera* 

The  eaoae  was  argaed  bj  PrescM  and  Oorkam  fbr  the 
Mendanti,  and  by  IT.  StUUimn  and  HuMwri  for  the 
pkietifft. 

STORY,  J.  after  aumaoiiiig  tip  the  (kcts,  and  advbing 
the  jary  to  find  a  rerdiet  for  the  ^aintiA  on  the  facts,  if 
thejr  were  Ba<isfi«d|  that  there  bad  beoK  bo  eonceahneiit  or 
sit^eprMentatioB,  proceeded :— » 

If,  OB  the  point  of  conceaiai^t,  the  jnry  are  satiaAed, 
Aal  the  substance  of  the  letter  of  the.ldth  of  J^  wee  Mt 
eoDMneiiieated  to  the  Hnderwriten,  and  that  it  would  have 
materiallj  enbaiiced  the  prcmioiny  it  becomes  my  doty  10 
declare  the  law  applicable  to  this  point.  It  is  incombont 
on  the  assured  to  disclose  all  fiicts-  in  bis  posseesfoo  mots' 
Ifal  to  the  risk,  which  are  not  cootsfaied  or  implied  in  th* 
poHcy  itself.  Bat  he  may  be  innocenMy  silsot  sli  to  fhotSi 
Which  the  policy  necessarily  imports.  If  the  policy  author^ 
tee  the  ship  to  stop  at  a  particular  port,  it  is  not  neceasafy 
for  the  assured  to  disclose,  that  the  ship  wiH  call  there, 
although  he  has  teformation  bf  the  fact.  The  onderwrller, 
itt  such  a  oats,  takes  upon  himself  the  chance  of  her  slof^ 
ping;  and  he  cannol  bnt  know,  that  the  permission  to  slop 
ioqpUei  a  thanoe  or  probability  of  Its  being  done,  anA  he  os^ 
timates  his  risk  accordingly.  If  he  want  farther  infemNe 
ttoO)  ba  is  bound  to  oak  for  it ;  and  if  he  waive  any  iotpiiry, 
he  cannot  reasonably  ootnplain,  that  the  esHing  at  suoh  port 
wns  tiot  estimated  In  his  risk.  Suppose,  at  the  present 
jthtto,  a  policy  from  Breton  to  any  port  in  JFVoncc ;  the 
aisfired  noed  nat  disclose  to  what  port  he  intends  sendiiiK 
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bit  Mf,  alttottgii  lo  coosoquwce  of  the  Al/^rine  itm^  Hm 
rbk  lo  a  pert  m  the  MedUerramam  nigbt  msttfiallj  ear 
Jiaoce  the  preaiittiD,  beyeod  that  to  a  port  in  the  MUmMl^ 
oceao.  If  the  iraderwriter  sign  the  policy  without  ioiittiryi 
he  agrees  that  the  ship  leaj  go  to  aaj  port,  which  Ihe 
asauced  may  elect.  It  would  be  a  differeot  thiog,  if  tlie 
assured  fraudokntlj  misfepreeeDted  the  port  of  deetino* 

tiOB.^ 

Tbe  present  case^  boweTer^  does  not  require  so  strong  a' 
prlaeiple.  The  ooncealaient  ie  slated  (o  consist  ia  tbe  uou- 
disclosore  of  tbe  coatents  of  tbe  letter  of  the  14lh  of  July. 
That  letter  does  not  dischise  a  decided  luleation  lo  call  at 
tbe  Cape  or  at  8L  Htlena.  It  aierely  requires,  that  tbe 
iasurance  should  include  a  permisaioii  to  stop  at  these  ports 
without  any  absolute  determination,  one  way  or  the  otbet • 
It  seems  to  have  been  a  measure  of  extreme  cautieuy  to 
guard  against  possible  events.  As  the  defendants  allowed 
the  permission  to  stop  at  these  ports,  I  am  entirely  satiafied« 
that  the  ooo-disclosui«  of  the  letter  of  tbe  14tb  of  July  wau 
net  such  a  concealment,  as  ceotd,  in  point  of  law,  avoid  the 
pdicy.  If,  therefore,  the  coocealment  be  made  out,  the 
phintiffii  are,  notwitbstaudmg,  by  law  entitled  to  a  verdicl 
en  tbb  point. 

Bwt  it  is  argued,  that  the  underwriters  did  call  for  infor- 
mation, and  it  was  not  truly  gireii.  The  call  was  very 
general ;  and  when  tbe  answer  was  given,  it  was  not  com- 
plained of,  as  not  sufficiently  precise  and  special.  If  dis- 
satisfied, the  underwriters  were  lx>und  to  nsake  ftrtfaer  uh 
quiries,  and  to  point  out  the  deficiencies,  and  not  lie  by 
until  after  a  loss,  when  the  assured  is  no  loager  sMe  lo  ssive 
bknself.  General  answers  are  sufficient  to  general  inquiries ; 
and  if  the  nuderwrilen  do  not  insbrt  upon  more  exact  in- 
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The  Coart  called  upon  the  District  Attorney  to  shew» 
thaty  upoD  thoBO  facts,  there  was  probable  cause  of  seizure* 

Blake^  District  Attorney,  contended,  that  the  mere  pro* 
ductio^  of  the  invoice  or  passport  did  not  bind  the  officer, 
who  bad  no  means  of  knowing  whether  it  was  genuine  or  not. , 
That  the  merchandise,  being  on  its  way  from  Vermont^ 
and  such  as  must  have  been  imported,  might  reasonably  be 
presumed  to  have  been  iittported  from  the  British  colonies, 
and  as  such  to  be  liable  to  seizure. 

But  the  Court  were  of  opinion,  that  the  facts  were  not 
such  as  to  justify  the  officer  in  insisting  upon  a  removal  of 
the  property  to  the  customhouse  in  Boston,  though  it  might 
have  been  reasonable,  that  the  property  should  be  placed 
in  a  neighbouring  store,  until  the  genuineness  of  the  certifi- 
cate could  be  ascertained. 

STORYf  J.  directed  the  jury  as  follows : 

In  order  to  maintain  this  indictment,,  it  is  necessary  that 
the  resistance  or  impediment  to  the  inspector  should  be, 
while  he  was  in  the  execution  of  the  duties  of  his  office. 
It  is  the  duty  of  the  inspector  to  make  seizures  of  goods 
imported  contrary  to  law,  and  if  resisted  in  the  act  of  mak- 
ing such  seizure,  or  in  securing  the  property  seized,  it  is  a 
case  within  the  statute.  But  it  is  not  the  duty  of  the  in- 
spector to  make  any  seizures  at  his  arbitrary  discretion. 
He  cannot  lawfully  seize  goods,  which  have  been  lawfully 
imported,  or  which  are  liable  to  no  reasonable  suspicion  of 
illegal  importation.  To  justify  him,  it  is  not  necessary  to 
shew,  that  the  goods  were  liable  to  condemnation ;  but  there 
must,  at  all  events,  be  a  probable  cause  for  the  seizure. 
Otherwise,  the  power  of  an  inspector  would  be  most  arbi- 
trary and  mischievous.  It  is  true,  that  the  law  vests  him 
with  a  discretion ;  but  it  is  a  legal  discretion ;  and  he  can- 
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ml  proliiot  hioifdf,  if  kfl  acts  wwtanlf,  wd  witboiit  pro- 
bftbk  CMMei  for  be  i^  tbea  a  mera  tftapMaev,  and  iu>t.  iq  Ih^ 
execution  of  the  duties  of  bb  office.  Wbat  constitute!  pro- 
bable cause  for  seizure  is,  when  the  facts  are  giTeo,  a  mere 
queatioB  of  law,  on  which  the  eoort  might  to  inatnif  t  tjie 
jury.  It  IB  not  a  mere  question  of  fact,  of  which  the  jm'f 
are  the  sole  judges;  and,  thetefore,  the  court  aro  bound  to 
direct  tbe  jurj,  whether  upon  the  (acta,  Aero  be  psobaUa 
cause  or  not.  In  the  present  case,  I  am  elaarlj  of  opiaia^ 
that  there  is  no  probable  cause  shews  for  tbe  aeiaiire ;  aad 
4hat  the  defendant  ought,  upon  this  ground,  to  be  i^qujyttedf 


Fcrdict  fm-  the  d^endani. 
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Hie  dBte  of  an  injector  of  the  customs  ceases  with  that  of  tbe  coUector  who  a^ 
pomted  him,  and  an  indictment  for  resiftiog  such  inspector  after  the  resispatiMi  of 
tbe  odieetor,  and  hefora  his  beh«  reappointed  to  ofllce  by  the  sooesedins  collect^, 
I;  be  sMtaaoed. 


iRDiiCTif  BVT  for  resisting  one  LerifU,  an  inspector  of  the 
customs,  *in  the  execution  of  the  duties  of  his  office,  founded 
on  the  71st  section  of  the  act  of  March  2,  1799,  ch.  128.' 

At  the  trial,  it  appeared  that  LewU  was  duly  appointed 
an  inspector  of  the  customs  by  the  late  collector  of  Boston, 
since  whose  resignation  he  had  been  reappointed  to  the 
same  office  by  the  present  collector,  but  the  alleged  resist- 
ance took  place  after  the  resignation  of  the  former  coHector^ 
and  before  the  reappointment  o( Lewis,  he  having  continued 
to  act  as  inspector  under  his  old  commission. 

!  4  CT.  S.  L.  391. 

TOL.    II.  46 
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The  question  reserved  at  the  trial  waS|  whether  Lewis 
wasi  under  the  circumstances,  an  inspector,  against  whom, 
the  offence  could  be  committed. 

STORY,  J.  The  21st  sect,  of  the  act  of  March  2, 
1799,  ch.  12S'  proTides,  that  the  collectors  of  the  customs 
shall,  with  the  approbation  of  the  principal  oflScer  of  the 
treasury  department,  emploj  proper,  persons  as  weighers, 
gangers,  measurers  and  inspectors,  at  the  several  ports  with- 
in their  districts.  The  oflBcers  appointed  by  the  collectors 
under  this  section  hold  their  offices  during  his  pleasure; 
and  cease  to  be  such  upon  his  death,  removal,  or  resigna- 
tion, unless  the  law  has  enabled  him  to  give  more  perma- 
nency to  their  offices.  In  respect  to  certain  officers,  the 
law  has  provided  for  the  execution  of  their  duties  after 
their  principal  is  out  of  office.  Such,  in  case  of  the  death 
of  the  collector,  is  the  authority  vested,  by  the  22d  section 
of  the  act,  in  his  deputy.  No  such  provision  exists  in 
respect  to  inspectors.  They  depend  for  their  employment 
upon  the  good  will  of  each  successive  collector,  and  in 
practice  it  has  always  been  understood,  that  unless  appoint* 
ed,  or,  in  the  language  of  the  statute,  employed  by  the  col- 
lector actually  in  office,  they  are  no  longer  officers  of  the 
customs. 

The  indictment,  therefore,  cannot  be  sustained,  and  the 
defendant  is  entitled  to  judgment. 

DAVIS,  J.  concurred. 

O.  Blake  for  the  UfdM  Siates. 
*  /.  T.  AruXixk  for  the  defendant. 

»  4  r.  fif.  L.  312. 
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Quere,  whether  a  piece  of  clotbf'or  aoy  other  agreed  signal,  if  a  pass  within  the 
meaniog  of  the  fint  aection  of  the  act  of  13th  of  August,  1813,  ch.  56. 

X  HIS  was  an  indictmeDt,  founded  oo  the  act  of  Congress 
of  13th  of  August,  1813,  ch.  56,  for  using  a  British  pass  or 
protection. 

The  evidence  on  the  part  of  the  United  Slates  went  to 
prove,  that  Briggs  owned  and  commanded  a  small  boat, 
which  was  captured  in  or  near  the  Vineyard  Sounds  in 
sight  of  the  British  ships  of  war,  having  on  board  vegetables 
and  other  provisions  of  various  kinds,  and  also  a  piece  of 
blue  cloth,  which  was  intended  to  be  affixed  to  the  mast- 
head, as  a  signal  concerted  with  the  enemy,  upon  seeing 
which  they  were  to  suffer  him  to  pass  unmolested* 

Much  evidence  was  offered  on  the  part  of  the  accused,  to 
explain  or  contradict  that  of  the  government,  but  it  is  un- 
necessary to  state  it  in  this  report* 

STORY^  J.  after  having  summed  up  the  evidence  to 
the  jury,  directed  them  ; 

That  if  they  believed  Briggs  to  have  used  a  patch  for 
the  purpose  of  protection,  in  concert  with  a  British  com- 
mander, this  was;  in  the  contemplation  of  the  law,  a  pctss. 
It  was  as  much  so,  as  if  a  ring,  or  a  watchseal,  or  any  other 
symbol  had  been  given,  upon  the  exhibition  of  which  the 
defendant  would  be  permitted  to  go  unmolested ;  and  it  was 
immaterial  whether  the  thing  so  used  was  given  by  the  Bri- 
tish commander,  or  was  the  propertpof  Briggs^  if  it  were 
agreed  to  be  used  for  this  purpose.  It  was  the  pass  that 
was  granted,  and  not  the  thing  itself. 

The  Honourable  Judge  stated,  however,  that  he  did  not 
feel  a  perfect  contidence  in  this  construction  of  the  law,  but, 
ar  the  defendant  would  have  a  remedy  by  a  motion  for  |i 
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new  trial  to  correct  anj  erroar  in  this  respect,  be  thought  it 
proper  to  give  ao  absolute  direction  to  the  jury,  and  to  re- 
serve the  qaestion  for  a  more  deliberate  consideration  in 
case  of  a  conviction . 


ITiriTCB  States  «i.  CooLnws. 

One,  who  wai  not  a  Ctaaker»  being  caJled  as  a  witoess,  and  refunng  to  be  iwon,  on 
the  srouod  of  cooMieotioai  Kruples  aririog  from  a  declaration  fonnerly  inde,  was 
committed  for  a  contempt,  the  Ubert^  to  afflm  beinf  itrictly  conflaed  to  Qimftvt 
by  the  hwn  and  practiee  ct  MamafhtmUt, 

The  Court  bai  power  to  difcharjce  the  jury  empanodcd  to  tiy  the  isaie  in  a  criminal 
came,  vheneyer  it  is  necessary  for  the  porpoKS  of  justice— and  there  is  no  excep- 
tion of  capital  cases. 

The  grand  jtfiry  hnring  received  tcttimooiy  of  a  penon  not  under  oath,  the  indict- 
meot  was  quashed,  as  irregularly  found. 

tn  every  case  of  a  motion  to  the  Court  for  a  cuteftir,  the  facts,  on  which  it  ii  ground* 
«d,  must  he  proved  by  aflkbvit 

JL  HIS  was  an  indictment,  found  at  the  May  term,  1813,  for 
shipping  on  board  of  a  vessel,  called  the  JHoratida,  fifty 
barrels  of  rje  flour,  with  intent  to  transport  the  same  to  Ha- 
ll^, during  the  war,  contrary  to  the  second- section  of  the 
act  of  6th  of  July,  18l2,  ch.  129. 

In  the  course  of  the  trial,  William  JR.  Lee,  Jr.  who  was 
Called  as  a  witness  on  the  part  of  the  government,  declined 
taking  the  oath  usually  administered  to  witnesses,  but  offered 
to  Affirm.  When  questioned  by  the  Court,  he  stated,  that 
though  he  was  not  one  of  the  religious  sect  usually 
called  Quafcera,  yet  he  had  conscientious  scruples  as  to  the 
taking  of  an  oath,  in  consequence  of  a  solemn  declaration, 
which,  on  some  former  occasion,  he  had  voluntarily  made, 
not  thereafter  to  take  an  oatb« 

He  Was  informed  by  the  Coilrt,  that  the  permission  to  af- 
^rm  was  strictly  conf ned  to   those   of  the  society  %i 
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Friends  ;  that  the  law  was  peremptory,  and  that,  however 
anwilling  the  Court  migbt  be  to  adopt  so  harsh  a  measure, 
if  he  persisted  in  refusing  to  be  sworn,  and  the  Attorney  of 
the  United  StcUes  should  not  consent  to  waive  his  rights,  it 
would  become  necessary  to  commit  him  for  a  contempt. 

The  District  Attorney,  after  attempting  to  proceed  with- 
out Lee's  testimony,  and  finding  that,  without  it,  certain  pa- 
pers, material  to  the  prosecution,  could  not  be  identified, 
moved  for  a  commitment. 

The  Court  then  ordered  a  process  of  commitment,  which 
was  issued  accordingly.' 

F,  Blake^  of  counsel  for  Coolidge^  moved  the  Court  to 
advise  the  District  Attorney  to  a  nolle  prosequi^  on  the 
ground  that  the  trial  could  not  proceed — but  the  Court  re- 
plied, that  it  iwas  not  their  practice  in  any  case  to  advise  or 
control  the  District  Attorney  in  this  respect. 

The  District  Attorney  then  moved  the  Court  to  dis- 
charge the  jury,  and  that  the  cause  shonld  remain  for  trial 
at  a  future  day. 

F^  Blake  opposed  this  motion.  He  admitted,  that  there 
were  extreme  cases,  in  which  the  Court  had  power  to  with- 
draw a  juror,  and  continue  the  cause ;  but  be  contended, 
that  in  no  case  had  this  ever  been  done  on  the  motion  of 
the  government,  when  on  a  criminal  trial  it  was  deprived  of 
evidence  from  some  unforeseen  accident.  Had  the  tables 
been  turned,  and  had  one  of  the  witnesses  on  behalf  of  the 
accused  secretly  withdrawn  himself,  no  delay  or  indulgence 
could  have  been  granted  on  this  account. 

1  He  was  again  brought  into  Court  in  the  aftenioon»  an^  still  reus- 
ing to  testify,  was  recommitted,  but  shortly  after  addressing  a  letter 
to  the  Court,  in  which  he  declared  bis  readiness  to  obej  the  order  of 
the  Coart,  he  was  dischaiged  from  costDdy. 
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STORYf  J.  The  queatioo  is  simplj  this.'  A  partjison 
trial  before  a  jnrj,  and  a  circamstaoce  occurs,  which  will 
occasion  a  total  failure  of  justice  if  the  trial  proceed ;  have 
the  Courti  in  such  an  emergency,  power  to /withdraw  a  ju- 
ror ?  It  has  been  slated  from  the  Bar  that,  in  capital  cases, 
the  Court  have  not  this  power ;  but  in  a  case  in  Foster's 
Crown  Law,  and  in  several  other  cases,  it  has  been  held, 
that  thej  have.  In  misdemeanors,  there  is  certainlj  a 
larger  discretion,  and  until  the  cases  just  mentioned,  capi- 
tal trials  were  generally  supposed  to' be  excepted.  It  is  now 
held,  that  the  discretion  exists  in  all  cases,  but  is  to  be*  ex- 
ercised only  in  very  extraordinary  and  striking  circum- 
stances. Were  it  otherwise,  the  most  unreasonable  conse- 
quences would  follow.  Suppose,  that  in  the  course  of  the 
trial  the  accused  should  be  reduced  to  such  a  situation,  as 
to  be  totally  incapable  of  vindicating  himself; — shall  the  trial 
proceed,  and  he  be  condemned  ?  Suppose  a  juryman  taken 
suddenly  ill,  and  incapable  of  attending  to  the  cause ;  shall 
the  prisoner  be  acquitted? — Suppose  that  this  were  a  capi- 
tal case,  and  that,  in  the  course  of  the  investigation,  it  had 
clearly  appeared,  that  on  Lee^s  testimony  depended  a  con- 
viction or  an  acquittal ;  would  it  be  reasonable  that  the 
cause  should  proceed  ?  Lee  ma^  perhaps,  during  thetermf 
be  willing  to  testify.  Under  these  circumstances,  I  am  of 
opinion,  that  the  government  is  not  bound  to  proceed,  but 
that  the  case  be  suspended  until  .he  close  of  the  term,  that 
we  may  see,  whether  the  witness  will  not  consent  to  an  ex- 
amination.    D^F7iSi,  J.  concurred. 

On  a  subsequent  day  of  the  term ;  F.  Blake  moved  that 
the  indictment  be  quashed,  because  the  grand  jury,  who 
found  the  bill,  received  the  testimony  of  Lee,  who  was  a 
material  witness  for  the  government,  without  oath,  he  not 
being  a  Quaker — ^and  to  prove  the  fact,  on  which  this  mo- 
lioQ  was  grounded,  he  offered  Lee  as  a  witness. 
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By  the  CaurL  This  motion  must  be  supported  by 
aiBdavit«  We  cannot  receive  evidence  of  matter  of  fact* 
in  support  of  a  motion  to  quash,  otherwise  than  in  writing, 
as  there  could  not  then  appear  on  record  any  ground  for  the 
exercise  of  the' discretion  of  the  Court.  Coolidge  must  also 
himself  make  affidavit,  that  he  believes  the  fact  to  be  as 
stated. 

The  affidavits  were  produced  accordingly. 

The  District  Attorney  read  the  affidavits  of  the  marshal 
and  his  deputy,  stating,  that  they  recollected  Lee  to  have 
been  present  among  the  witnesses  for  the  government,  at 
the  term  at  which  the  indictment  was  found,  and  were 
strongly  impressed,  that  he  was  sworn ;  but  they  could  not 
say  positively,  that  he  held  up  his  hand.' 

Bjf  the  Court.  Lu*8  affidavit  is  direct  and  positive,  as 
to  a  fact,  of  which  he  could  not  be  ignorant.  The  counter 
affidavits  are  merely  of  impressions.  The  Court  must  be 
governed  by  the  rules  of  evidence,  and  the  facts  must 
therefore  be  taken  to  be  as  stated  by  Lee.  Of  the  law  aris- 
ing upon  these  facts  there  can  be  no  doubt.  The  grand  j«h 
ry  is  the  great  inquest  between  the  government  and  the  citi- 
sen*  It  is  of  the  highest  importance,  that  this  institution  be 
preserved  in  its  purity,  and  that  no  citizen  be  tried,  until  he 
has  been  regularly  accused  by  the  proper  tribunal.  Every 
indictment  is  subject  to  the  control  of  the  Court,  and  (his 
indictment,  having  been  found  irregularly,  and  upon  the 
mere  statement  of  a  witness  without  oath,  which  was  not 
evidence,  a  cassetur  muni  be  entered. 

*  This  it  the  nsnal  ceremoay  cf  taking  an  oath  in  Mastachvseifs, 
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Mem.  It  was  ordered  by  the  Court,  that  io  future  a  re- 
cord should  be  kept  of  erery  witoess  sworn  to  go  before  the 
grand  jurj,  and  that  the  foreman  should  also  return  a  list  of 
the  witnesses  examined. 


TUS  AaABELLA  AND  TUB  MaDEIBA. 

The  priie  eoorU  of  a  belligerent  may  take  Jarisdtetion  of  property  captured  by  iti 

crimen*  wlule  nch  property  ii  lying  io  a  foreign  neutral  port. 
It  it  the  duty  of  captors  to  bring  in  the  master  of  the  captured  ship,  and  the  ship's 

papers.    An  omission  to  do  this  most  be  fully  and  satisfactorily  explained  to  the 

Court,  otherwise  it  will  withhold  ooodemnatioD. 
The  remoral  of  priie  goods  is  an  irr^gulirity,  but  is  indalged  ondar  aartatp 

drcuiastances. 
How  far  the  want  of  regular  evidence  may  be  supplied  by  the  affidavits  or  written 

declarations  of  the  captured. 
Of  the  mode  of  sale  and  distribution,  in  can  of  condemnation,  of  priae  goods  lying  In 

a  foreign  neutral  port. 

rTHB  British  ships  Arabella  and  Madeha  were  captured, 
in  June,  1814,  by  the  private  armed  brig  Rambler^  Edea 
commander ;  and  thirtj  boxes  of  medicines,  sixteen  bales  of 
piece  goods,  five  boxes  of  opium,  and  seventy-five  casks  of 
Madeira  wine,  parcel  of  their  cargoes,  were  removed  on 
board  of  the  Ramblery  carried  into  the  port  of  Canton,  in 
China,  and  there  landed. 

On  the  7  th  day  of  April,  1815,  a  prize  allegation  was  fileji 
in  the  District  Court  against  the  same  goods  and  merchan- 
dise, praying  condemnation  thereof  as  enemies'  property, 
while  lying  in  the  neutral  port  of  Canton.  The  usual  mo- 
nition having  been  returned,  at  the  hearing  of  the  cause, 
certified  copies  of  the  affidavits  of  the  master  and  mate  of 
the  Arabella,  sworn  to  before  the  American  consul  at  Can- 
ton,  were  produced,  in  which  there  was  a  most  explicit 
avowal,  that  the  whole  property  was  British.     Certified 
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copies  of  the.  written  declarationi  of  the  master  aod  mate  of 
tbe  MBddra^  drawn  up  and  ligned  at  lea  after  the  captarot 
were  also  produced,  in  which  were  contained  aimilar  avow- 
ais.  No  sbip'B  papers, .  or  documentary  evidence  of  pro* 
perty,  liad  been  lodged  in  the  registry,  and  the  only  other 
evidence  in  the  cause  was  a  copy  of  the  protest  of  the  prize 
'  master  of  the  Arabellat  stating  the  circumstances  of  her 
sulMequent  recapture  by  the  British. 

No  claim  having  been  interposed  in  the  District  Court,  a 
pro  forma  decree  was  rendered,  from  which  the  captors  ap- 
pealed to  this  Court 

A.  Townsendf  for  the  captors,  now  moved  the  Court, 
wpon  the  evidence  above  stated,  to  proceed  to  condemna- 
tion. The  Court  having  taken  time  for  advisement,  the  fol- 
lowing opinion  was  delivered  by 

STORYj  J.  The  first  question,  which  presents  itself, 
is,  whether  the  Court  has  jurisdiction  to  proceed  to  the  ad- 
judication of  prize  property,  lying  in  a  foreign  neutral  port* 
This  question  has  been  discussed  with  much  ability  and 
learning  in  the  admiralty  courts  of  Chreai  Britain,  and  has 
there  been  finalfy  settled  in  the  affirmative,  not  so  much 
upon  the  supposed  correctness  of  (he  principle,  as  the  gene- 
ral usage  of  nations.  It  was  there  admitted,  that  condemna- 
tion of  prise  property,  lying  in  the  ports  of  an  ally  in  the 
war,  was  strictly  justifiable ;  but  it  was  thought,  that  a  dif- 
ferent rule  might  apply  to  neutral  ports.'  In  the  courts  of 
the  JIniied  Stales,  the  question  has  received  a  solemn  de« 
cision,  and  it  has  been  held,  that  upon  principle  a  condem- 
nation of  a  prize,  lying  in  a  neutral  port,  is  valid,  and  may 
be  rightfully  decreed  by  the  prize  jurisdiction.*    And  the 

>  1%6  Jffenriek  and  Maria.  4  Rob.  R.  43.^Tfu  Ckristapker.  2  Rob. 
JR.  SO?.— n«  Fictoria,  1  Ed*v.  R.  97.^7^6  Ckmut,  5  Rob.  R,  286. 

'  OtdMon  VI.  Onutwr,  4  Craneh.  R.  293.— fi^.  C.  6  Cranek,  i;.281- 
VOL.  II.  47 


Artbdh  art  Maddra, 

correctkiefrs  of  tbii  deciiion  is  tviAtnttf  pr^uppoted  in 
i^trertl  'prorisions  of  tiie  prrse  act.'  If|  therefore,  I  felt 
any  lurking  doobts  on  tbe  subjecti  I  ahovid  fad  mjaaif 
bbund  by  antfaoritj.  Bot  I  am  free  to  declare,  that,  after 
taisth  reflection,  I  an  entirely  aatiftfitfd,  that  tbe  doctrine  ii 
ibtinded  in  national  lav. 

Th€  if^xt  conBiderathm  it,  whether  the  Court  oaght  now 
to  proceed  to  adjudication,  in  tbe  alMeace  of  the  regnhur 
t^sticnouy  and  documentary  evidence,  required  in  prize 
caast^s.  The  coitrt  always  demaoda  from  the  captora  a 
compliance  with  the  reqnisitiom  of  the  price  statute  and  tbe 
public  instructions ;  and  watches,  with  great  jealousy,  every 
deviation  from  them.  Whenever  such  deviatioiie  occor,  tbe 
court  requires  the  most  satisfactory  proof,  tiiat  tbey  war* 
iinavoidable,  or  at  least  justified  by  rery  cogent  and  press- 
ing reasons.  It  is  an  ancient  and  nindameatal  mle  of  priie 
'  proceedings,  enforced  by  tbe  President's  iostructioDs,  that 
the  master  of  the  captured  ship  should  be  brought  in  and 
examined  upon  the  standing  interrogatories,  and  ttiat  the 
ship's  papers  should  accompany  the  property  brought  be- 
fore the  court  I  do  not  say  that  the  rule  is  inflexible,  for 
cases  may  and  do  occur,  in  which  the  omission  has  not  been 
allowed  to  work  any  injurious  cot^sequenees.  Bot  tbe  Miia- 
sion  must  be  accounted  for  in  a  satisfactory  maimer,  or  the* 
court  will  withhold  its  sentence  even  in  very  clear  tases.^ 

The  transaction,  indeed,  in  the  present  case,  having 
taken  place  in  a  remote  part  of  the.worid,  the  absents  of 
Ibe  Regular  testimony  of  the  enemy's  masters  may  be  easily 
accounted  for  ;  and,  under  such  circumstances,  I  ibosM 
have  no  difficulty  in  admitting  their  afidavits,  tBkeli  biCsra 
some  proper  authority  itr  liie  neutral  country,    fitacfa  a* 

3  Ja  26  Jvm,  U\2,  €h.  107,  «.  6. 
V  2V  Jhjmt  6iM.  R.  373,  tmi  noU  (a)  p.  395,  f. 
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.f  roeeeding  w  by  do  bmbw  unusual.^  But  here  even  ^6c^. 
^gioal  affidavits  are  not  produced.  Copies  only  are  offer* 
ed  of  the  affidaviU  and  certificates  o(  the  eoemy's  mastery 
and  matett,  and  no  reasoo  is  assigned  for  the  noo-prpductiop 
4)1  the  originals.  In  respect  to  the  certificates  of  tl^e  mas- 
ter and  mate  of  the  Madeira^  there  is  this  farther  objection^ 
that  tbej  gave  them  while  tbey  were  at  sea,  as  pnsonjsrs, 
•o  board  of  the  capturing  ship*  Nor  is  there  any  re^pn 
assigned,  why  their  testimony  was  not  afterfsards  takea»  as 
was  done  in  the  case  of  the  Arabellm.  C^tainly,  tbp  cer- 
tificates of  hostile  persona*  while  prisoners  of  war  on  board 
of  an  enemy's  shipi  are  liable  to  some  suspicioQi  for  they  / 
may  have  been  procured  by  duress  or  by  frand*  I  do  not 
mean  to  suggest  any  doqbt  of  the  purity  of  the  transaction 
in  the  present  case.  On  the  ^contrary,  I  have  many  reasons 
to  presume  it  to  have  been  entirely  fair.  But  the  Court 
.irould  surrender  all  its  discretion,  if  it  could  permit  captorf  • 
io  act  with  such  irregularity,  and  not  require  a  plenary  e:|- 
lilaDation  of  the  manner,  in  which  it  happened*  and  pf  the 
circMiBtances  which  may  excuse  it.  It  would  hold  out  temp- 
tations to  gross  misconduct  in  captors,  and  subject  the  prize 
tfibunajs  to  unjust  accusations  of  connivance  in  breaches 
of  natiopal  law.  Our  duty  also*  in  respect  to  the  interests 
of  neutrals,  requires  us  to  act  with  caution,  and  to  afford 
no  just  pretext  for  dissatisfitction  in  administering  the  mari- 
.lime  ri^ts  of  wa^ 

There  is  another  irregularity,  which  indeed  has  become  so 
general  in  practice,  and  has  so  far  obtained  the  silent  ac^qui- 
eaofloce  of  public  opinion,  that  it  seems  almost  to  have  been 
•thoiigbt  to  have  rpac^ed^into  a  right.  I  allude  to  the 
reiDOfal  of  (he  goods  from  prizes  on  hoard  of  the  capturing 
ship.  This  is  in  direct  contravention^  of  the  express  pro- 
visions of  the  prise  act,  which  require,  that  before  bulk  is 


yj^Pmodc,  A  Rob.  R.  185,  191. 
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broken,  or  the  prize  property  is  otherwise  disposed  of  or 
converted,  it  shall  be  brought  in  and  proceeded  against  be- 
fore Bome  competent  tribunal.    This   provision   was  un- 
doubtedly designed  more  immediately  for  the   security  of 
neutfals ;  but  it  is  aTso  a  useful  restraint,  even  as  to  ene- 
my's property,  in  as  much  as  it  has  a  tendency  to  prevent 
embezzlements  and  frauds,  and  to  aid  the  regular  operation 
of  the  revenue  lavrs.     In  relation,  however,  to  neutrals,  it  is 
of  the  highest  importance  ;  as  their  ^property,  especially  on 
board  of  enemy's  ships,  would  otherwise  be  liable  to  every 
■pecies  of  hazard,  and  often  to  irretrievable   ruin.     Courts 
of  prize  are  therefore  bound  to  hold  the  captors  to  very 
strict  scrutiny,  whenever  cases  of  removal  of  goods  occur, 
imd  to  take  every  precaution  to  guard  against  the  abuses 
growing  out  of  the  practice.     I  do  not  say  that  a  removal  is 
in  no  case  to  be  allowed,  unless  of  necessity,  though  per- 
haps the  prize  act  might,  at  first  view,  seem  to  warrant 
that  rigorous  construction.     In  point  of  practice^  however, 
even  in  the  British  courts,  where  a  similar  statutable  direc* 
tion  exists,  a  more  indulgent  rule  has  been  adopted.  Where 
property  has  been  captured  on  a  remote  station,  or  under 
circumstances  calling  for  a  removal,  sale  or  other  conver- 
sion, or  even  a  delivery  on  bail,  on  the  ground  of  sotne 
great  inconvenience,  the  act  has  been  held  valid  upon  the 
proper  explanations  being  made,   and  condemnation  has 
been  pronounced  b  favour  of  the  captors.* 

In  respect  to  our  own  country,  considering  the  character 
of  the  war,  in  which  we  have  been  engaged  i  the  great  na- 
val fqrce  of  the  enemy ;  and  the  consequent  diflSculty  of 
bringing  prizes  into  our  ports ;  it  has  not  been  thought  un- 
reasonable to  hold,  that  a  removal  of  prize  goods  into  the 
capturing  ship,  if  not  strictly  justifiable,  is  at  least  excus- 

•  The  Peaeoek,  A  Rob,  R.  185,  191.— Ir'JffoIt,  •  Rob.  i^.  220, 224.«- 
laDams  dcik,  6  Rob.  R,  207,  260.— TM  Fakon,  6  jEtob.  R.  IM, 
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Me*  I  trust  it  is  no  want  of  proper  decorum  to  assert, 
that  this  conduct  seems  to  have  received  the  favourable 
consideration  even  of  the  government  itself.  It  has  been 
deemed  consistent  with  the  national  policy,  to  interpose  no 
obstacles  to  such  proceedings  ;  and  to  leave  the  courts  of 
law  to  make  the  most  liberal  interpretations  in  such  cases,  in 
favour  of  the  captors.  Under  these  circumstances,  a  uni- 
form practice  has  prevailed  in  all  the  courts  of  the  United 
Stores,  to  proceed  to  adjudication  of  prize  property  without 
any  other  regard  to  the  fact  of  its  transshipment,  than  as  it 
4^alled  for  a  most  exact,examination  of  the  proprie(ary  inte- 
rest. Still,  however,  after  every  indulgence,  the  transship- 
ment is  deemed  an  irregularity,  and  at  the  peril  of  the  cap- 
tors, who  become  ultimately  respousible  to  the  court  for  all 
its  consequences* 

I  have  thought  it  proper  to  state  thus  much,  in  order  to 
▼ladicate  the  Court  from  the  imputation  of  lending  its  aid  to 
great  irregularities  without  reasonable  cause.  In  every 
case,  what  shall  be  the  effect  of  any  irregularity  must  de- 
pend upon  the  sound  discretion  of  the  court,  acting  upon 
an  enlarged  and  liberal  policy.  Cases  may  occur  of  such 
gross  misconduct,  that  it  might  be  proper  to  apply  the 
penalty  of  a  forfeiture  of  the  right  of  the  captors  to  the 
Untied  States.  I  profess  not  to  see  in  the  present  case 
any  circumstances,  which  may  not  entitle  the  parties  to  the 
most  benign  indulgence  of  the  Court. 

What  (  shall  at  present  do  is,  to  suspend  judgment,  and 
to  require  of  the  captors  affidavits  of  the  facts,  which  shall 
Pipkin  the  irregularities,  to  which  I  have  alluded.^ 

^  Oo  a  subsequent  day  of  the  term,  the  affidavit  of  the  commander 
ef  tbe  Rambler t  statinc  the  circamgtances,  haTing  been  produced,  co»« 
demoation  was  decreed.  A  sale  was  ordered  to  be  made  under  the 
direction  of  tbe  Court.  It  was  stated,  that  any  mode  of  sale,  that  might 
\»  agreed  upon  by  the  captors,  would  be  sanctioned  by  tbe  Court. 
And  that,  npon  receipt  of  an  account  of  sales,  it  might  be  filed  in  court, 
and  distribution wdii Id  be  decreed  accordingly. 
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All  goods  foQod  OD  board  of  an  enemy'i  ship,  are  presamed  to  be  tbe  property 

of  the  eaeny,  obI^bm  a  dittmct  oeutral  elumetfr  b  iiiipiciiad  ^foa^  and  aM9iip«« 

nieiUien). 
It  is  a  great  irregulacity  for  tbe  captors  not  to  bring  in  the  master,  or  fone 

principal  oflScer  of  the  captured  ship,  and  this,  oooBbioed  with  other  ciraumtaBcei, 

will  touBtiaieiL  iadoee  a  eoadeaMeion  to  the  UmUd  JMml 
rlodnlcence  to  captors,  who  bad  rdeaaed  the  master  firoan  motirei  of  cpoopasiion. 
iff  tbe  shippers  in  a  Mo$HU  ship  neglect  to  pot  on  board  any  documentary  evidence 

of  its  neutral  character,  they  will  not  be  alloweiyhe  benefit  of  Ihrlfaer  proofl 
« 

J/bi8  was  tbe  case  of  a  British  Teasel,  captored  on  « 
voyage  from  London  to  Triestej  hj  the  priyate  armed 
schooner  David  Potter^  Fish  comniander.  Though  the 
<:argo  was  very  valuable,  there  was  no  paper  found  on 
board,  which  declared  its  national  character  or  proprietary 
interest.  The  only  papers  produced  were  tbe  ahip's 
register,  the  manifest,  cocquets  of  the  shipmeiitB,  and  billi 
'Of  lading.  Tbe  latter  did  not  state  on  whose  account  or 
risk  the  shipments  were  made,  and,  with  a  single  exceptbn 
of  a  consignment  to  order,  they  were  all  consigned  to  per* 
aons  at  Trieste,  whose  national  character  was  not  even 
surmised. 

8TORY,  J.  (afrer  reciting  the  facts*)  Under  theno 
circumstances,  ther^  can  be  little  doubt,  that  the  property 
must  be  deemed  hostile.  It  Is  a  general  rnle  of  the  prise 
Jaw,  that  all  goods  found  on  board  of  an  enemy's  ship,  are 
presumed  to  be  the  property  of  the  enemy,  unless  a  distinct 
neutral  character  is  impressed  upon  and  accompanies  them. 
^^Res  in  hostium  navibus  prsesumuntur  esse  hostium  do- 
nee contrartum  probetur.'^^    If  a  neutral  will  ship  his  goods 

t  Loccenius.  Ub.  2,  cap.  4,  n.  11.  QroHia  ie  Jiire  B.  onf  P.  Ub.  3, 
cap.  Si  $.  t.^B^.  Q.  /.  F.  lak.  L  cap,  IB* 
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ill  an  eneiny^B  ship,  he  16  bound  to  send  with  them  sucb 
documents,  ts  shall  clearljr  evince  their  neutral  character. 
If  he  neglect  so  to  do>  he  justly  incurs  the  penalty  of  for<- 
feiture.  Any  other  course  would  subject  the  prise  tribu- 
aala  to  endless  impositions  and  frauds  ;.  and  enable  the  ene* 
my,  by  suppressing  the  documentary  evidence  of  his 
ownership,  to  obtaift  in  dl  cases. the  benefit  of  farther  proofs 
and  to  evade  the  just  rights  of  cruisers.^ 

In  the  present  case^  considering  the  Dumber  of  ship- 
ments, it  is  almost  incredible,  that  there  should  not  have 


been  SMie  invoices  and  tattera  of  advice  on  board ;  and  it 
is  quite  as  diflScult  to  believe,  that  the  whole  cargo  was 
neutral.  The  only  possible  expUnatioo  is  that  asserted  ta 
have  beed  made  by  the  master,  that  the  invoices  and  letter* 
were  transmitted  by  land  to*  Trieste ;  and  this,  if  tnie^ 
affords  an  irresistible  presumption  of  the  hostile  character 
of  the  cargo. 

Under  these  circumstances,  I  should  not  have  felt  the 
slightest  hesitation  in  pronouncing  a  dteree  of  genersi 
cottdemnation,  if  it  had  not  been  for  a  very  great  irregula-- 
rity  on  the  part  of  the  captors.  .  I  refer  to  the  omission  t<> 
bring  in  the  master  or  mate  of  the  Flying  Fish.  The  only 
witnesses,  brought  in  and  examined  on  the  standing  inter* 
rogatories,  were  one  seaman  an«l  the  cook,  neither  of  whom 
has  spoken,  nor  could  in  the  nature  of  things  be  presumed 
to  apeak,  tb  the  ownership  of  the  cargo. 

It  ia  matter  of  surprise^  that,  at  sa  late  a  period  in  the 
war^  captors  should  have  been  so  ignorant  of  their  duty,  as 
to  suppose,  that  they  were  at  liberty  to  discbarge  theofi* 
eers  of  the  ship,  without  any  examination  before  the  prhe 
eoittrt ;  or  so  negligent,  as  io  suppose  every  frivolous  pre* 
tence  would  anthorixe  them  to  omit  it.  It  is  an  imperative 
rnle  of  the  prize  court,  that  the  master,  or  other  prineipat 
officer  of  the  captured  vessel,  irfiould  be  examined  in  pre* 
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paratorj,  to  (eBtify  to  the  proprietary  interest  of  the  vessel 
and  cargo.  This  rule^  so  indispensable  to  the  regular 
execution  of  judicial  authorities,  is  one  of  the  last*  which 
this  Court  has  been  disposed  to  relax  since  a  reasonable 
time  has  elapsed  after  the  war,  to  enable  the  captors  to 
understand  the  nature  of  their  duties^  The  rule  is  also 
enforcedy  in  the  most  positive  manner,  bj  the  President's 
instructions,  accompanying  the  prize  commission.  The 
absence,  therefore,  of/  the  regular  evidence,  cannot  but 
awaken  suspicion  ^  and,  in  some  cases,  would  induce  the 
Court  to  apply  heavy  penalties  against  the  captors.  Cases 
have  even  occurred  in  this  Court,  in  which  this  omission, 
combined  with  other  circumstances,  has  afforded  such  a 
conclusive  presumption  of  fraud,  that  condemnation  of  the 
property  has  been  adjudged  in  favour  of  the  United  Siaies. 
In  the  British  Prize  Courts,  flie  omission  has  been  reproved 
in  a  very  severe  manner,  and  sentence  of  condemnation  has 
been  withheld,  even  in  the  clearest  cases,  until  it  has  been 
supplied,  or  satisfactorily  accounted  for.' 

The  afEidavits,  brought  in  by  the  captors  to  account  for 
this  omission,  disclose  a  very  humane  motive,  but  certainly 
form  no  legal  justification  or  excuse.  The  master,  or  chief 
officer,  ought  to  have  been  left  on  board  of  the  prize,  and 
it  was  a  great  irregularity  to  remove  both  of  them.  Taking 
it,  however,  as  a  case  of  compassion,  I  am  disposed  to  adopt  . 
a  more  indulgent  course,  than  I  should  otherwise  have  pur- 
sued. In  no  event  should  I  have  allowed  farther  proof; 
for  the  owners  of  the  property,  whether  neutral  or  hostile, 
bad,  by  suppressing,  or  omitting  to  put  on  board,  any  doeiH 
mentary  evidence  of  property,  completely  forfeited  all  title 
to  relief.  The  most,  that  could  in  theur  favour  have  beea 
allowed,  would  have  been  to  suspend  a  decree  for  a  year 
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and  a  day,  to  give  opportunity  for  proof  of  any  miacondttct 
on  the  gart  of  the  captors  in  dismissiBg  the  master* 

Haring  no  doubt,  that  the  property  in  the  present  case 
belonged  to  British  subjects,  1  shall  condemn  the  whofei  as 
good  prize  to  the  captors. 

0.  Sullivan  and  G.  Blake^  for  the  captors. 


The  Bctst  and  cahgo,  Stodohton,  SpAittsB  Consul,  claimant 
roR  Maurt  and  Compant. 

Where  a  captured  cngp  belosged,  one  half  to  a  neutral,  and  the  other  half  to  an 
eD<*m7,  and  there  were  papers  on  board,  from  which  the  enemy^i  interest  might  ha 
dtecovered,  it  was  held,  that  the  share  of  the  neutral  sboold  not  be  sul^Jected  to 
«aft(bieati«Q,  in  coosequenee  of  bit  baviog  persifted  in  a  daim  for  th^  whde  mads 
by  his  agent,  nor  of  bis  having  sworn  lalsely,  that  he  was  solely  interested ; 
such  affidnvit  not  having  been  employed  for  any  fraudulent  purpose  in  the  cause, 
and  not  having  been  filed,  uiftil  after  an  order  for  farther  proof  had  passed,  as  to 
onainoie^,  and  a  decree  of  coodemnatioa  had  by  eooseat  been  eatesed  againtt  ths 
other  moiety. 

Ifaoeotral  fraudulently  attempt  to  cover  and  claim  an  enemy *s  interest  in  a  prise 
court,  he  will  not  be  permitted  to  introduce  farther  proof,  to  shew  hit  owm  neatral 
Interest  in  the  same  property. 

▲  court  of  prise  will  never  busy  itself  in  unravelling  a  web  of  fraud,  to  aid  a  party 
who  has  sought  to  impose  upon  it. 

Jl  HE  Betsjfj  a  British  vessel  chartered  by  Maury  and  Co. 
of  Malaga^  was  captured  on  a  voyage  from  Malaga  ta  8U 
Peieraburg.  No  invoice  was  found^on  board.  The  bill  of 
lading  expressed  the  cargo  to  be  shipped  by  Maury  and 
Co.,  consigned  toorder,  without  declaring  on  whose  account 
and  risk.  The  master,  in  his  answers  to  the  standing  inter- 
rogatories,  affirmed  the  cargo  to  be,  as  he  believed,  the  solo 
property  of  Maury  and  Co.^  excepting  some  few  articles^  ^ 
which  belonged  te  himself.  He  farther  stated,  that  ho 
was  to  deliver  the  cargo  at  St.  Petersburg  to  any  person^ 
jwho  should  product  a  bill  of  lading. 
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Fsoui^a  kUer  oa  board*  written  by  Mmrjf  tod  Co»  Xot 
Amberger  and  Co.  of  St.  Prittsbustg^  and  dated  Aprils 
1813,  it  appeared,  tbat  the  cargo  was  <*  on  joint  account  with 
a  Lomiefi  houae" ;  asd  there  was  alaa  a  meoiorandiiin,  ap- 
parantlj  written  bj  the  captain,  in  the  wordt  following  :-^ 
*<  Instruction.— That  anj  merchants  at  SK>  Petersburgf 
producing  me  the  bill  of  lading  for  the  cargo  now  on  boards 
shipped  hj  Maury  and  Co.  of  Malc^ar  which  I  left  in  the 
hands  of  Mr.  Oaman,  signed  on  the  back  Maury  and  Co.» 
with  other  directions  from  the  house  in  Londofi,  will  be 
entitled  to  have  the  cargo  delivered  to  them." 

The  whole  cargo  was  claimed,  as  the  property  of  Maury 
and  Co.  by  the  Spanish  Consul,  before  any  knowledge  on* 
his  part  of  the  interest  of  the  British  house.  Upon  the 
OTideoce  of  the  papers  on  board  and  the  preparatory  exami- 
nations, the  District  Court,  in  October,  1813,  decreed  con* 
demoation  of  one  moiety  of  the  cargo,  as  enemies'  property. 
As  to.  the  other  moiety  farther  proof  was  ordered.  la  Sep* 
tember,  1814,  a  pro  forma  condeomation  was  decreed,  aa 
to  the  moiety  ordered  for  farther  proof,. and  an  appeal  waa 
thereupon  interposed  to  this  Court,  the  claim  to  the  other 
moiety  having  been  abandoned  by  the  counsel  for  the 
claimants. 

In  January,  1814,  Maury  and  Co*  wrote  to  the  Console 
tftatiiig  themselves  to  be  the  sole  owjiers  of  the  cargp,  and 
transmitting  an  invoice  supported  by  an  affidavit  of  one  o£ 
the  firm,  expressly  declaring  the  property  to  be  exclusive- 
ly, in  them.  This  paper  was  not  producied  in  court,  until  after 
the  claim  as  to  the  condemned  moiety  had  been  abandonedr 
aoc  waa  any  use  made  of  it  on  the  part  of  the  claimants. 

The  evidence  taken  under  the  order  for  farther  proof  waa 
BOW  produced.  It  consisted  of  sundry  lettera  between 
Mjtwry  and  Co.  and  IUtV€8  and  Co.  of  London^  which  dia- 
closed  the  whole  history  of  (he  transaction^  and  clearly 
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proved  the  Spanish  and  the  British  faomes  to  hkr^  bten, 
from  the  outseti  equally  interested  in  the  adventure. 

Blaktf  District  Attorney,  for  the  eaptonu    1.  There  ia 
4IO  evidence  of  the  neutrality  of  anj  part  of  the  cargo.   The 
ftfther  proof  now   introduced  might  be   sufficient  for  that 
purpose,  were  not  its  credit  entirely  destroyed  by  the  frau- 
dulent conduct  of  (he  claimants.     Maury  and  Co.  haTing 
been  infonned  that  the  Whole  had  been  claimed  on  thei^  be- 
half, and  sopposing,  no  doubt,  that  no  proof  of  British  in- 
terest had  appeared,  declare,  under  the  solemnity  of  ail 
oath,  that  the  whole  belonged  to  them.     This  affidavit  Xhvj 
tend  to  the  Spanish  consul,  supposing  him  ignorant  of  the 
transaction,  in  order  that  it  may  be  palmed  upon  the  Oourt. 
The  credit  of  the  farther  proof  rests  enthrely  upon  Mttiitrjf^s 
oath,  and  he  is  not  to  be  believed  aft^r  such  prevarication. 
2.  Here  has  obviously  b^n  an  attempt  to  coter  eni^nries' 
|irOperty.     It  is  a  duty  to  have  on  board  papers  shewing 
^distinctly  to  whom  the  property  belongs.     There  was  no 
document  on  board,  from  which  the  mterest  of  the  English 
house  could  be  discovered.    There  was,  it  is  true,  a  sealed 
letter  stating  the  fact,  and  there  was  a  short  memorandum, 
which  contained  some  hint  of  it.    But  these  formed  no  frart 
'Of  the  ship's  papers,  nor  were  they  intended  to  be  mixe4 
irvth  them,  but  to  be  kept  in  the  captain's  pocket.    It  was 
by  accident  only,  that  they  came  into   the  liands  of  the 
captors.     Such  attempted  concealment,  on  the  part  of  tbe 
neutral,  involves  the  confiscation  of  his  own  property.    He 
'is  not  permitted,  after  a  detection,  to  say,  **  I  did  indeed 
attempt  to  cover  the  whole,  but  so  much  i«  really  ny  pro^ 
perty.^"     9.  The  captain  has  asserted  the  whole  of  the 
property  to  belong  to  Maury  and  Co.    He  must  be  su^* 
*|K>sed  to  know,  for  he  is  bound  to  know  to  whom  the  pco- 
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petty  beloDgs.  There  must  iilwajs  be  some  perton  on 
board,  who  is  acquainted  with  the  truth  of  the  transaction, 
and,  there  being  no  supercargo,  that  personi  must,  in  thffr 
ease,  be  presumed  to  be  the  captain.  'His  knowledge  may 
also  be  inferred  from  the  memorandum,  which  has  been 
read.  That  the  false  swearing  of  the  captain  involves  the 
property  under  his  charge  appears  from  the  case  of  the 
Shepherdess.* 

4.  Admitting  that  Stowghton^s  claim  alone  Would  lead  to 
no  penal  effect,  yet  there  is  here  a  complete  ratification  on 
the  part  of  Maury  and  Co.^  and  the  case  is,  therefore,  to  be 
Tiewed  in  the  same  light,  as  if  the  claim  had  been  made  by 
themselves.  Omnis  ratihabiUb  retro-trahitur.  The  let- 
ter from  Maury  and  Co.  to  Staughton  thanks  him  for  his 
interference,  and  forwards  the  affidavit,  evidently  with  an 
intent  that  it  should  be  used  in  support  of  the  claim. ^  If, 
then,  the  claim  is  to  be  considered  as  the  claim  of  the  prin« 
cipal,  the  property  must  be  condemned  upon  the  principles 
of  the  cases  cited.  The  neutral,  having  falsely  claimed  the 
whole,  is  not  allowed  to  abandon  a  part,  and  claim  the 
residue. 

Preseott  and  W.  Sullivan,  for  the  claimants.  The  pa* 
pers,  from  which  it  has  been  attempted  to  infer  fraud  and 
falsehood  on  the  part  of  the  claimants,  were  filed  while  the 
eounsel  were  ignorant  of  the  real  state  of  the  transaction, 
and  merely  to  comply  with  a  suggestion  from  the  Court  be* 
low,  that  some  proof  should  be  furnished  of  property  in  *f he 
neutral  claimants.  They  were  not  papers  found  in  the 
vessel,  nor  regularly  admissible  in  the  cause.  No  use  has 
in  fact  been  made  of  them.  They  were  not  filed  tknlil 
after 'the  order  for  farther  proof  had  passed^  and  then  only 
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de  bene  esse^  and  as  mailer  of  form.  Thej  are  entirely 
superseded  by  the  fartiier  proof  now  received,  and  should, 
therefore,  be  taken  out  of  the  cause.  The  case  then  pre- 
sents a  fair  commercial  transaction,  the  origin  and  all  the 
circumstances  of  which  are  disclosed  to  the  Court. 

[STORY^  J.  The  letter  and  affidavit  haying  bees  on 
file,  the  captors  have  a  right  to  use  them,  subject,  however, 
to  any  explanation,  which  the  other  party  may  offer.] 

It  is  clearly  proved,  that,  in  the  origin  of  the  transaction, 
one  half  of  the  cargo  belonged  to  the  neutfal.  The  only 
question  then  is,  whether  the  neutral  has  forfeited  his  right 
by  any  misconduct?  This  question  may  be  considered,  1. 
As  to  the  effect  of  the  papers  found  on  board.  2.  As  to  the 
effect  of  the  papers  since  introduced  into  the  cause. 

].  The  penalty  of  confiscation  is  confined  to  cases, 
where  there  is  nothing  on  board,  which  can  lead  the  court 
to  a  knowledge  of  the  enemy's  interest.  Such  was  the 
case  of  the  Eenrom*  But  in  the  case  before  the  Court,  no 
paper  on  board  is  contradicted  by  the  evidence  now  intro- 
duced. The  form  of  the  bill  of  lading  is  far  from  being  an 
uncommon  one.  It  might  be  explained  from  the  invoice. 
It  is  said,  indeed,  that  no  invoice  was  found  on  board.  If 
so,  the  reason  is  obvious.  The  selection  of  the  consignee 
at  St.  Pdersburg  being  left  to  the  London  house,  the 
invoice  was  sent  to  them,  together  with  the  bill  of  lading, 
which  the  master  left  in  the  hands  of  one  of  the  house  of 
Maury  and  Co.  For  the  same  reason  the  cargo  was  ad- 
dressed to  order  generally. 

{STORY^  X  Was  it  not  the  duty  of  the  neutral  to  put 
on  board  such  evidence,  as  would  enable  the  master  to 
state  the  enemy's  interest?] 
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A  mere  negligence  or  omiasioa  will  not  subject  the  iiea>> 
Iral  to  the  severe  penalty  of  confiscation.  Where  he  delibe- 
rately attempts  to  cover  enemies'  property,  and  there  ia 
nothing  on  board,  by  which  the  enemy's  interest  could  be 
detected,  he  is  not  allowed  to  offer  evidence  in  contradiction 
to  the  original  documents.  He  cannot  shew,  that  the 
character  given  to  the  whole  was  false  only  as  to  a  part. 
But  this  is  not  the  present  case.  There  was  here  no  de- 
signed concealment.  There  were  reasons  sufficient  for  not 
instructing  the  master  as  to  the  property  in  the  cargo.  He 
was  a  stranger.  It  could  not  be  presumed,  tHat  he  waato 
be  examined.  He  had,  besides,  no  other  connexion  with 
the  cargo,  than  to  carry  it  to  St.  Ptlersburg^  and  there  de» 
liver  it  to  persons  pointed  out>.  No  injury  has  been  done  to 
the  cruiser,  for  in  fact  no  cruiser  ever  relies  upon  the  in- 
formation of  the  captain.  Had  the  captors  examined,  the 
letter  of  the  27th  of  January  could  not  fail  to  disclose  to 
them  the  real  nature  of  the.  transaction ;  and  the  enemy's 
interest  in  a  part  of  the  cargo.  The  existence  of  such  a 
letter  on  board,  which  there  does  not  appear  to  have  beea 
any  attempt  to  conceal,  is  the  strongest  possible  evidence^ 
that  no  fraud  was  intended. 

There  were,  therefore,  documents  on  board,  which  folly 
disclosed,  that  a  part  of  the  cargo  belonged  to  a  British 
owner.  In  the  captain's  memorandum,  no  attempt  is  made 
to  keep  odt  of  sight  the  Lotidon  house. 

2.  Has  any  thing  been  done  by  the  neutral  since  the 
aailing  of  the  vessel  from  Malaga,  which  can  subject  the 
cargo  to  forfeiture  ?  No  irregularity  committed  out  of  court 
can  be  a  cause  of  confiscation.  The  reason  for  this  peoalr 
ty*  generally,  is,  that  the  papers  are  such  as  to  deceive  and 
mislead  the  cruiser.  If,  on  production  of  farther  proof, 
there  be  an  irregularity,  or  even  an  attempt  at  fraud,  still, 
if  enough  appears  to  shew  the  property  to  be  aa  jelaimad^ 
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eonfiscation  wiH  not  follow.  Now,  the  declaration  of  one 
of  the  partners  attached  to  the  invoice,  is  no  part  of  the 
documentarj  evidence.  Indeed  it  is  not  evidence  of  any 
tort,  being  onlj  the  voluntarj  declaration  of  the  partj. 

[STORY,  J.  If  this  paper  be  admissible  at  all,  it 
Bust  be  as  an  affidavit  suppleoientarj  to  the  claim ;  for 
though  an  agent  may  claim,  yet  if  sufficient  time  intervene, 
the  principal  must  support  it  by  his  affidavit.] 

Had  this  paper  been  found  on  board,  the  consequences 
must  have  been  highly  penal.  But,  in  the  manner  in  which 
it  has  been  now  produced,  it  can  have  no  influence  en  the 
eause. 

[STORY,  J.  The  only  question  of  difficulty  in  thia 
case  is,  whether,  it  appearing  to  the  Court,  that  the  neutral 
has  a  right,  this  false  declaration  shall  induce  the  Court  te 
shut  out  the  evidence?  Had  this  declaration  appeared 
tfnong  the  ship's  papers  upon  the  original  hearing,  farther 
proof  would,  no  doubt,  have  been  refused.  It  is  well  set* 
tied,  that  the  neutral  shall  not  be  permitted  to  introduce 
evidence  to  shew  a  right  to  part,  after  having  fraudulently 
attempted  to  obtain  the  whole.  But,  if  the  evidence  i» 
introduced,  and  the  right  of  the  neutral  appears,  can  » 
£dse  declaration  of  this  nature  defeat  its  effect  ?] 

Prescott.  The  court  attends  to  no  irregularity  or  ini» 
quity,  but  such  as  relates  to  the  cause.  It  is  not  the  mak- 
ing of  the  invoice  in  Malaga,  or  swearing  falsely  to  it  there, 
tliat  could  induce  confiscation,  but  the  effect  and  use  of  it 
here,  to  deceive  and  impose  upon  the  court.  But  in  fact 
Bo  use  whatever  has  been  made  of  it,  and  it  is,  therefore,  ^ 
te  be  entirely  disregarded. 
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STORY^  J.  This 'is  the  case  of  a  British  ship,  cap- 
tured on  a  voyage  from  Malaga  to  St.  Petersburg.  One 
half  of  the  cargo  has  been  condemned  as  enemies*  proper- 
ty ;  and  the  other  moiety  was  ordered  for  farther  proof  in 
the  District  Codrt,  having  been  claimed  in  behalf  of 
Messrs.  Maury  and  Co.  of  Malaga.  The  farther  proof 
has  now  come  in^  and  the  cause  is  to  be  decided  upon  its 
merits. 

The  preparatory  examinations  asserted  the  whole  pro- 
perty to  belong  to  Messrs.  Maury  and  Co. ;  but  there  was 
a  letter  on  board,  which  clearly  narrowed  their  title  to  a 
moiety.  The  whole  cargo  was,  notwithstanding,  claimed  by 
their  agent,  and  that  claim,  as  to  one  moiety,  was  not  aban- 
doned until  the  appeal  to  this  Court  at  October  term, 
1813. 

In  January,  1814,  an  invoice  of  the  property,  with  an 
accompanying  letter  and  affidayit,  was  forwarded  by 
Messrn.  Maury  and  Co.  to  their  agent  in  the  United  States^ 
and  at  May  term,  1814,  these  papers  were  regularly  filed 
in  the  eanse.  In  that  affidavit,  invoice  and  letter,  the  whole 
property  is  explicitly  asserted  to  belong  to  Messrs.  Maury 
and  Co*,  and  not  the  slightest  intimation  is  given  of  anj 
hostile  interest.  Indeed,  Messrs.  Bfaury  and  Co.  appear 
at  that  time  to  have  been  ignorant,  that  their  counsel  had 
abandoned  the  claim  of  one  moiety,  as  utterly  indefensible. 

The  farther  proof,  which  has  been  brought  in  at  this 
term,  under  an  order  made  in  the  District  Court,  shews  in- 
controvertibly,  that  Messrs.  Maury  and  Co.  were  not  owo- 
era  of  more  than  one  moiety  of  the  cargo,  and  that  the 
other  moiety  belonged  to  Messrs.  Reeves^  Bell  and  Co.  of 
hondon.  This  proof  would,  in  ordinary  cases,  have  been 
deemed  entirely  satisfactory ;  and  the  only  difficulty  arises 
from  the  gross  falsity  and  fraud  of  the  invoice  and  affidavit 
originally  furnished  by  Messrs.  Maury  and  Co.  reapecting 
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their  proprietary  interest.  *^  Falaus  in  unOyfaUus  in  emni- 
buSi^  is  a  maxim  of  sound  morals,  as  well  as  of  distributiTe 
justice. 

If  these  fraudulent  papers  had  been  originally  produced 
before  the  order  for  farther  proof,  the  Court  would  bare 
felt  itself  bound  to  deny  it ;  for  it  will  never  trust  a  person 
with  an  order  for  farther  proof,  who  has  already  shewn, 
that  he  is  not  only  capable  of  abusing,  but  {las  been  detected 
in  an  attempt  to  abuse  it.  And  if  these  papers  had  been 
inserted  in  the  cause  with  a  view  to  support  the  claim  to 
the  whole  property,  I  should  have  held  the  party  bound 
by  his  misconduct.  A  court  of  prize  will  never  busy  itself 
in  unravelling  a  web  of  fraud,  to  aid  the  party,  who  has 
sought  to  impose  upon  it.  If  he  knowingly  assert  and  per* 
sist  in  a  fraudulent  claim,  it  will  affect  with  forfeiture  the 
whole  of  his  property,  which  is  engaged  in  the  transac- 
tion.' There  can  be  no  doubt,  that  the  present  claimants 
intended  to  defraud  the  captors  of  their  lawful  rights,  and 
to  withdraw  hostile  property  from  confiscation.  That  they 
have  failed  in  the  attempt  is  not  owing  to  any  repentance 
or  good  will  on  their  part. 

Still,  however,  in  point  of  fact,  this  dishonourable  con- 
trivance was  not  actually  used  to  the  prejudice  of  the  cause. 
The  good  sense  and  intelligence  of  counsel  had  induced 
them,  before  the  arrival  of  these  papers,  to  consent  to  an 
aflSrmance  of  the  decree  of  condemnation  of  one  moiety  of 
the  property,  and  thereby  prevented  the  claimants  from 
committing  themselves.  Until  the  papers  were  actually, 
used,  there  was  a  locus  panitentuB.  In  order  to  entitle  the 
Court  to  pronounce  confiscation  upon  the  moiety  now  claim- 
ed, by  way  of  penalty  for  the  fraud,  there  should  be  a  com- 

'  Tke  Eenrom,  2  Rob.  R.  1.— T^e  Graaf  Bemttorf,   3  Rob.  R. 
100.    8.  P.  J%e8t.  Niehoiatf  1  Wheat.  R.  417. 
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bination  of  intention  and  act.  In  Ibis  case^  the  claimants 
have  noty  if  I  maj  use  the -expresBion^  been  caught  in  delic- 
to. The  onlj  possible  effect^  therefore^  that  could  be  at- 
tributed to  their  misconduct,  would  be  to  throw  a  shade  of 
doubt  and  suspicion  over  the  farther  proof  now  offered  to 
the  Court.  On  examining  it,  however,  I  cannot  but  feel  a 
strong  impression,  that  it  contains  the  real,  undisguised 
transactions  between  the  parties ;  and  as  it  stands  com- 
pletely corroborated  bj  the  original  documentary  evidence, 
J  shall  not  hesitate  to  give  it  entire  credit,  especially  as  it 
is  vouched  by  the  American  consul. 

I  decree  restoration  of  the  moiety  now  claimed  by 
Messrs.  Maury  and  Co.  upon  the  payment  of  the  full  costt 
and  expenses  of  the  captors. 


Thb  Avebt  and  cAaoo. 

If,  upoD  the  ihip*f  papen,  it  bt  doubtful,  wbetbar  th«  property  captuicd'  u  priie  6e- 
loDg  to  ao  enemy,  it  if  not  asoal  to  j^oceed  immediatelj  to  condenntieo, 
althoagh  no  claim  be  ioterpoted.  But  if,  ia  nicb  caae,  m>  claim  be  interpofed 
witbiQ  a  year  and  a  day,  coDdemnatioo  ii  of  eourse  to  the  capton. 

The  Cirouit  Cooit  caooot  rehear  a  caoie,  or  admit  a  claimt  at  a  term  Mbseqiilat  to 
that,  m  which  the  caoie  wai  Jhully  decided. 

W.  SULLIVAN  prayed  the  Court  to  admit  proof  of  the 
neutral  ownership  of  a  part  of  the  cargo  of  this  vessel,  which 
had  been  some  time  since  condemned  for  want  of  a  claim, 
suggesting  that  this  proof  had  been  obtained  from  such  a 
distance,  as  made  it  impossible  to  have  received  it  before. 
The  admiralty  rule  of  a  year  and  day,  however  suited  to 
the  courts  of  Europe,  where,  communication  may  be  had 
with  all  parts  in  sixty  days,  was  not,  he  contended,  appli* 
cable  to  a  country  so  remote  from  many  parts  of  the  eorn^ 
vercial  world,  as  the  United  States. 
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STORY,  J.  The  British  brig  ^ very  was  captured  on 
Ihe  28th  of  A^ril,  1813,  libelled  in  the  District  Court  on 
the  28th  of  July  of  the  same  jear,  and  afterwards,  upon 
the  hearing  in  the  District  Court,  the  vessel  and  part  of  the 
cargo  were  condemned  as  enemies'  property.  As  to  the 
residue,  a  decree  of  dismissal  was,  by  consent  of  the  captors, 
made  against  them,  from  which  they  appealed  to  this 
Court,  and  at  October  term,  1814,  no  claim  ever  having' 
been,  in  either  courts  interposed  to  any  part  of  the  pro- 
pertj/f  the  same  was  finally  condemned  to  the  captors,  and 
distribution  ordered  of  the  prize  proceeds,  which  have  ac- 
cordingly been  withdrawn  from  the  Registry  of  the  Court. 

A  motion  is  now  made  by  counsel,  in  behalf  of  certain 
merchants  of  Morocco^  to  interpose  a  claim  to  said  proper- 
ty,  and  to  have  the  same  regularly  tried,  on  an  appeal  to 
the  Supreme  Court.  And  the  question  to  be  decided  is, 
whether  the  Court  can  now  entertain  this  motion. 

It  is  an  ancient  and  indisputable  rule  of  the  law  of  na- 
tions, *^res  in  hostium  navibus  prasumuntur  esse  hostium, 
donu  contrarium  probetur.*^^  And  it  is  the  duly  of  neu- 
tral shippers  to  put  on  board  the  most  plenary  proofs,  to 
repel  this  presumption.  If  they  omit  it,  and  a  condem- 
nation ensues,  it  is  justly  imputable  to  their  own  laches. 

It  is  not  now  usual,  in  the  prize  courts,  to  condemn  goods 
for  want  of  a  claim  upon  the  hearing  at  the  return  of  the 
monition^  except  in  cases  where  there  is  a  strong  presump- 
lioD  firom  the  evidence,  that  the  property  actually  belongs 
to  an  enemy.  If  there  be  probable  evidence  of  a  neutral 
interest,  sentence  is  suspended  for  a  reasonable  time,  to  en* 
able  the  party  to  make  a  claim.  That  reasonable  time  has 
been  fixed,  by  the  immemorial  usage  of  the  admiralty,  to  a 
year  and  a  day.    And  if  no  claim  is  interposed  within  that 

*Loee.  Lt6.8,  cop.  4,  n.  Ih^'^at.  Lib.  3,  cop.  0,  lecf.  e^^B^/nk.  Q. 
J.  P.  cop.  13. 
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time,  condemnation  follows  of  course  in  piBnam  coniuma- 
CMS.' — Nor  is  this  a  mere  arbitrary  regulation.  It  ia  to  be 
found  in  analogous  cases  in  the  common  law,  as  a  limitation 
to  the  rights  of  property,  in  cases  of  wreck, '  and  estrays*; 
in  the  conclusive  efficacy  of  a  judgment  in  a  writ  of  right, 
eyen  against  strangers,  unless  they  sue  within  that  term ;  *  in 
the  limitation  of  the  effect  of  a  continual  claim ;  in  the  pre- 
scription as  to  suing  appeals  of  death ;  and  in  confining  pro- 
■ecutions  for  murder  to  cases,  where  the  stroke  and  death 
happen  within  the  same  period.  I^i8  likewise  found  applied 
to  similar  purposes  in  the  ancient  Oothic  constitutions/ 
Above  all,  it  is  adopted  in  the  civil  law,  in  the  early  admiral- 
ty ordinances  of  FraneCf  in  the  laws  of  OUronf  and  in  the 
Consolato  del  Mare^  as  a  limitation  of  right  in  cases  of  ship- 
wreck, because,  as  the  custom  of  Normandy  expreases  it, 
<<  eo  tempore  eiapso,  videtur  Dominus  habuisse  pro  derelic- 
to."^  It  is  highly  probable,  from  this  summary  history 
of  the  rule,  that  it  has  been  generally  received  among  all 
maritime  nations,  (a)   At  all  events,  it  is  a  part  of  the  admi- 

*2  lUb.  OoU.  Mar.  p.  89.— iVote.  s  2  InU.  168. 

4  Bl.  Com.  298 — 5  Rep.  108. 

•  PUmfd.  367,  a.^-^Co.  LiU.  254,  b.  262. 

« 1  Bl.  Comm.  298.-4  BL  Com.  315. 

iCod.  NantfragiU,  Lib.  XL  Tit.  5, 1  2.-^Peck.  ad  rem  naut.  889.— 
CofiMol  del  Mare,  chr  252.— Le«  Ue  et  coutumet  de  la  Mer,  5%  54.— 
Lanfs  qf  Oleron,  30. 

[(a)  The  origin  and  Tarious  modifications  of  this  prescriptioD  of  a 
year  and  day  are  explained  with  great  copionsness  and  learning  by 
Heinecchts  in  his  essay  **  De  praicriptione  annaU  juris  Lubecensit  a 
jvre  communi  diverta**'^Opera  Minora^  SvU.  L  Exert.  26.)  After  re- 
markioz,  that  in  the  codes  of  all  the  principal  German  nations,  the  dagr 
is  found  superadded,  tamtam  auctarium  quoddam,  to  the  year ;  he 
proceeds  to  say  ({8^  that  the  Germans  of  the  middle  age  gave  the 
name  of  dtuf  to  that  legitimate  delay,  which  was  indulged  to  erery  one 
before  making  his  appearance  in  Court ;  and  as  it  was  the  custom  (or 
citations  to  command  an  appearance  on  the  fourteenth  day,  and  the 
party  was  to  be  thrice  cited  before  he  incurred  the  sentence  of  contu- 
macy, this,  including  the  three  days  assigned  for  appearance,  gare 
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rait  J  law,  wbich  this  Court  is  bound  to  respect ;  and  we 
are  not  at  liberty,  upon  any  notions  of  supposed  inconveni- 
ence, to  create  a  novel  regulation.  If  the  present  be  found 
unsuitable  to  our  circumstances,  as  a  maritime  power,  it  will 
be  for  the  legislature  to  devise  a  more  just  and  equitable 
rule.  Siare  decisis  is  a  great  maxim  in  the  administration 
of  the  law  of  nations. 

,  In  the  case  at  bar,  althou^  no  claim  was  interposed,  con- 
demnation was  not  finally  pronounced,  nntil  about  sixteen 
months  after  the  prize  proceedings  were  first  instituted — and 
it  was  upon  the  footing  of  the  general  rule,  that  the  sentence 
was  then  passed.  That  sentence  has  been  completely  exe- 
cuted, and  a  distribution  made ;  and  this  Court  can  have  no 
more  jurisdiction  to  revive  or  review  the  cause,  or  to  sustain 
the  present  application,^  than  it  can  have  to  adjudicate  upon 
any  other  cause,  which  has  been  determined  Within  twenty 
yearsv 

The  Supreme  Court  have  refused  to  rehear  a  cause  at  a 
term  subsequent  to  that,  in  which  it  was  determined,  being 
of  opinion,  as  I  well  recollect,  that  the  cause  was  no  longer 

six  w«eks  aod  three  days,  which  period  was  denoted  by  one  word 
**  day*" — Thus,  if  we  may  believe  Hetneccius^  the  "year  and  day'* 
{annus  el  dies)  originally  signified  a  much  longer  period,  than  it  is  now 
thoaght  to  comprehend.  He  adds,  howeyer,  that  in  the  laws  of  Lubec^ 
which  he  was  examining,  the  word  '*day''  means  not  six  weeks  and  three 
days,  but  twenty-four  hours  only,  and  accordingly  the  prescription, 
which  in  Sasony  extended  to  four  hundred  and  ten  days,  was  in  Jbubec 
confined  to  three  hundred  and  sixty-six. — From  the  same  writer  (}  17) 
it  ap|>ears,  that  by  this  law  the  property  both  of  real  and  personal 
thin«  was  lost,  if  not  asserted  within  a  year  and  day.  In  this  respect, 
it  differs  from  the  civil  law,  which  allows  a  much  longer  time  for  im- 
moveable, than  moveable  prc^perty.  By  the  law  of  Lubec  the  prescrip- 
tion did  not  begin  to  run  against  absent  persons,  until  they  had  know- 
ledge of  the  event.  But  the  civil  law,  in  respect  to  moveable  things, 
cranted  no  indulgence  to  the  absent.  ( j  1^)  According  to  the  French 
Encyclopedia  {Mrisprudence — Jn  et  Jour)  the  day  was  added  to  the 
year,  to  aroid  the  difficulty  of  deciding  whether  the  last  day  should  or 
should  not  be  included  in  the  term.  Much  learning  upon  this  subject, 
and  an  enumeration  of  several  examples  from  the  common  law,  will  be 
found  In  Spelman^s  Glossary,  32.J 
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coram  judice.*  It  has  also  affirmed  the  doctrine^  that  wheM 
no  claim  is  interposed  for  prise  property,  condemnation  muat 
{o  to  the  captors. 

If,  therefore,  the  present  motion  could  be  granted,  it 
would  be  of  little  avail  to  the  parties.  But  it  is  utteMj  in- 
competent for  this  Court,  sitting  as  such,  to  grant  an  appeal 
in  a  cause,  which  is  no  longer  within  their  cognizance.  The 
motion  must  be  overruled.* 

fF,  SulUvan  for  the  promovenis. 

•  Oidton  vs.  QuesHer,  7  Craneh,  R.  1. 

•In  TV  Harrison,  1  Wkeaton,  R.  298.  the  doctrine  of  this  case  as  to 
the  year  and  a  day  was  directly  affirmed  bj  the  Supreme  Court. 


BEGULA  OENERALIS. 

The  following  was  added  by  the  Court  to  the  fifty  third 
article  of  the  standing  rules  of  practice : — 

In  vacation,  either  party  may  have  a  commission  to  take 
evidence,  on  application  to  either  of  the  Judges  of  the 
Court,  in  like  manner  as  in  term. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 

RHODE  ISLAND,  JUNE   TERM,  1815,  At  NEWPORT. 


.  Hon.  JOSEPH  STORY,  Anociate  Joatict  of  the  Supreme  Court. 
BIfORE  < 


■ir 


DAVID  HOWELL,  District  Jadge. 


Thb  Francis  and  oaroo,  Botbr  master.  Low  &  Co.  claimant»»^ 


ifa  ihipmeDt  be  nade  without,  or  eootrmiy  to  otden,  it  itiU  icmalu  at  the  fttk  oT 
thethippen.  If  a  ibipper  have  gtoeral  diaeretiooaTy  orclen  to  ihip  goods,  the 
dupment  will  remain  at  bis  own  risk,  unless  at  the  time  of  shipment,  by  some 
evert  ooeqoiTocal  act,  he  designates  or  appropriates  the  shipment  to  his  oorrei- 
pondcot    Until  such  appropriatioo,  the  propertj  is  not  changed. 

STORY9  J.  This  is  R  mere  question  of  proprietary  in- 
terest. The  shipment  was  made  by  Mr.  Bo)vman  Flem- 
ing of  OlasgoWf  to  bis  brother,  Mr.  John  Fleming  at  New 
York.  The  packages  are  all  marked  with  the  initials  BF, 
but  neither  the  bill  of  lading,  nor  invoice,  nor  accompany- 
ing letter,  express  any  account  or  risk.  The  natural  con- 
clusion would  be,  that  the  property  belonged  to  the  shipper. 
The  claimants,  who  are  merchants  at  Savannah,  claim  the 
shipment  on  their  own  account,  and  upon  their  urgent  ap- 
plication^  an  order  for  farther  proof  was  made,  and  the  ori- 
ginal letters  and  documents  respecting  the  shipment  were 
required  to  be  produced.     They  have  had  full  warning  of 
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the  extreme  difficultj  of  their  case,  and  ample  time  to  re- 
moTe  it ;  and  it  must  now  be  presumed,  that  every  thing  ie 
before  the  Court,  which  they  .could  call  in  aid  of  their 
claim. 

Considering  the  nature  of  the  claim,  the  evidence  adduced 
is  not  so  complete,  as  might  have  been  reasonably  expect- 
ed. There  are  several  omissions,  which  it  is  very  difficult 
to  account  for,  and  a  considerable  degree  of  laxity  in  the 
statements  of  the  affidavits  of  claim. 

No  specific  orders  are  produced,  to  authorise  the  ship* 
ments  ;  and  the  orders,  contained  in  the  letter  of  the  2l8t 
of  December,  1811,  would  seem  directly  to  negative  it  It 
is  a  clear  result  of  the  decisions  of  the  Supreme  Court,* 
that  a  shipment  made  without  orders,  or  contrary  to  orders, 
is  at  the  risk  of  the  shipper  during  the  voyage.  The  claim- 
ants attempt  to  support  their  case  under  the  allegation,  that 
the  shipper  had  general  discretionary  orders  to  ship,  what 
and  when  he  pleased,  and  that  there  was  a  sort  of  general 
usage  between  him  and  them  on  the  subject.  It  strikes  me, 
that  there  is  no  sufficient  evidence,  to  justify  so  broad  an 
allegation.  And  if  there  were,  in  point  of  law,  the  ship- 
ment would  remain  at  the  risk  of  the  shipper,  unless  at  the 
time  of  the  shipment,  he,  by  some  overt  unequivocal  act, 
designated  or  appropriated  it  to  his  correspondents.  He 
cannot  ship  goods  generally  to  a  third  person,  and  govern 
himself  as  events  may  turn  up,  either  to  claim  the  gain  for 
himself,  or  to  throw  the  loss  on  them.  Until  such  appro- 
priation, the  property  is  not  changed.  It  might,  with  as 
much  propriety,  be  claimed  as  changed,  when  ordered  from 
the  manufacturers  on  the  general  account  of  the  shipper, 
merely  because  he  had  a  contingent  intention  of  shipping 

^  Tlu  8t.  Jou  Mfumot  I  9Fkealon'9  R.  208,  and  cotes  there  rtfemd 
to. 
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it  to  Us  corraqMMi^Dts.  ^  And  this  aho>  as  I  apprdiMid, 
has  ben  tfae  doctrine  asserted  by  tfae  Supreme  Court* 

'  In  the  present  case,  there  is  not  a  scrip  of  paper  on 
board  pointing  to  an  interest  ior  the  claimants.  If  resU^jr 
designed  for  them,  it  is  inconceivable  that  no  letter,  order- 
ing the  traosshipment  to  SavMnah^  was  sent  to  the  con* 
sigBee.  No  original  letters  to  Mr.  John  Fleming  are  pro- 
dneed )  and  although  the  parties,  from  being  brothers,  can* 
not  but  be  presumed  to  have  an  intimate  connexion,  (a  con- 
nexion palpably  admitted  b  all  the  letters  of  a.confidential 
nature,)  there  is  not  a  line  from  Mr.  Bowman  Fleming  to 
him,  nor  even  an  affidavit  from  Mr.  John  Flemings  to  ne* 
g^tive  the  presumption  necessarilj  arising  from  tlie.  con- 
sigoment*  This  gentleman  has  studiously  withdrawn  him- 
setf  from  all  connexion  with  the  cause,  though  from  his  resi- 
dence at  New  York,  it  is  difficult  to  conceive,  why  he 
shaaU  not  have  originally  interposed  a  claim  as  consignee, 
if  there  had  been  the  slightest  pretence  for  a  bona  fide 
claim#  It  is  impossible  not  to  draw  very  unfavourable  in- 
ferences from  this  sedulous  omission  of  a  necessary  witness, 
who  may  be  really  deemed  conductor  operarum.  I  have 
a  strong  impression,  corroborated  by  some  of  the  letters, 
which  are  in  the  case,  that  if  the  confidential  correspon- 
dence and  articles  of  copartnership  of  the  parties,  were 
fnliy  before  the  Court,  it  would  appear  that  Mr.  Bowman 
Fleming  was  either  a  dormant  partner,  or  a  principal,  in  all 
the  shipments  made  by  him  to  the  houses  at  Savannah  and 
New  York. 

TUere  is  another  important  omission.  In  the  letters  pro- 
d|Mi|l,  there  is  a  perpetual  reference  to  other  letters  pre- 
vioBwIy  written ;  and  contemporaneous  shipments  are  spo- 
ken of  in  the^Fanny,  and  in  the  Thomas  Oibbotie.  These 
vessels  were  captured,  and  brought  into  the  United  Staiee 
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for  adf)«diGtti#D,  aad^l  the  ktters  weee  ^pMited  ia  A» 
prise  cottfffy  or  dtlivered  to  the  pwlieft*  Hoir  hu  k  h^ 
peaedi  thiit  Ml  a  single  letter,  tent  by  .eaj  ynmtk  efier  the 
Aon^M  Bailed,  has  been  prodoeed?  How  haa  it  happaaedy 
that  aot  a  oop^  of  aay*  paper,  relative  to  the  abipmeBta  m 
the  Fmmjfw  the  Thomna  Ojhhomr  haa  bees  addeeed?  fa- 
it crediMe,  that  the  thipiBent  in  the  FnmeiB  thouM  be 
ateled  ii»  leCtera  wtitlett  in  October,  U12,  and  «ol  olice 
aMaded  to  hi  prior  letters?  Sfaee  there  Dutt  havofceea 
tetters  recetred  by  the  ehimaiifs,^  which  thej  hold  bad 
from  the  Court,  it  is  not  an  najuet  eonclaoMHi,  that  Ibegr 
woald  not,  if  shewn,  support  the  present  ciaioi* 

In  respect  to  the  letters  disclosed  to  the  Court,  there  hi 
much  to  awaken  jerionsj.  The  loiter  of  the  22d  of  Oe* 
tober  is  doubtless  genoioe.  But  I  am  entirely  saiisfiedr 
Oat  it  was  written  after  a  knowledge  of  the  eaptoro  of  the 
Francis.  And  I  cannot  but  remark,  th&t  notwifhstandiog 
ril  these  ships  were  captured,  that  circumstance  is  not  oneo 
alluded  to  in  the  correspondence,  at  any  time.  Is  it  posai* 
Ue,  that  the  shipper  should  never  have  expressed  any  aoH^ 
eitude  on  the  subject?  Must  there  not  be  other  letlera  bo^ 
Iween  the  parties  ?  .  The  time  elapsed  after  the  arrival  ol 
the,  Francis  was  ample  to  give  the  knowledge  of  that  fhet 
in  Glasgow  on  the  22d  of  October,  and  the  letter  of  that 
date  has,  in  the  concluding  paragraph,  an  intimation,  which 
may  be  interpreted  to  allude  to  the  protection  of  the  into* 
rests,  which  the  writer  had  in  the  shipments  made  by 
him.  The  language  of  that  letter  is,  in  other  respects, 
wofihy  of  attention.  The  writer  is  very  serupplouo  in  de» 
clarkig  his  having  made  shipments,  according  to  orderoii|NM' 
the  chdmaots,  in  the  Fawny  and  the  l^Vtmeit,  to  his  W^ 
ther's  address  in  New  York*  Yet,  in  a  letter  written  only 
eight  days  before  (on  the  14th  of  October)  there  is  not  tho 
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flKghlest  iiitintiin  of  anj  sUpneDt,  t»cept  id  tiie  TPkonmi 
^Kbk0H9.  Thc^ftame  reoiark  alto  appKta  t»4li»lfltiar  of  ttM 
Htof  JoiMiy,  1813^  and  I  wHl  add^  that  althoogh  tte 
origioolB  Wiire  apeciiA j  directed  to  be  prodaced,  a  copy 
oaty  of  that  letter  is  bofore  the  Coart.  How  caa  tketo 
^misiiofia  be  reaaosablj  acooooled  ibr^  coariBtent  with  the 
Mrity  oflhe  ppeaeat  etainr 

The  letlery  however,  wbiefa  is  amiesed  to  the  lirroleo  of 
Hie  Itth  of  laij,  ia  that,  upon  whieh  the  oiaiaiaato  aiaiaijf 
Mff  to  support  their  title ;  apd  if  that  letter  be  sporiatta^ 
or  oot  BirfBcioBlljr  aiHheatieated  ta  eatklo  it  to  credit^  the 
Coart  would  be  iDseiMibie  to  ita  owa  duty,  if  it  dad  not  roi> 
jeot  it|  and  detree  oondomnatioD. 

That  letter  baa  aot  pa  it  the  alighteat  iaark»  to  Torifj  Ibe 
Have  of  ita  dale,  or  of  ita  receipt.  It  baa  neither  poat^ 
Burk,  nor  ahip-aiark,  nor  mode  of  conTojance  on  it.  Tba 
ofadiaaala  tboBMelvea  do  net  give  any  aatirfactory  account 
of.  It.  They  stale,  that  it  was  received  either  personally^  or 
by  oaobsnre,  horn  Mr.  John  Flemings  bat  do  not  deehva 
at  what  time,  or  at  what  place  it  was  so  received.  Noithor 
k  there  oibrod  any  sappletory  aflidavit  of  Mr.  John  Fkmih 
SNif  f  toooofinn  tiie  declaration,  nor  the  original  letter  in  wUeh 
it  waa  enclosed  to  bin.  All  the  other  original  letters  from 
ifr^  Bammmn  Fkmimg  are  in  his  cnvn  handwriting.  In  tlds 
Ihttor,  &e  signature  only  is  his,  and  the  body  is  filled  np  in 
anatber  handwriting.  The  invoice,  on  the  same  paper,  Is 
asaettod  to  be  in  the  handwriting  of  his  clerk ;  and  on  on^ 
nninatton,  it  bears  considerable  resemblance  to  the  original 
invoice.  There  is  this  remarkable  circumstaooe,  that  m 
Ibo  original  iaviHCe  found  on  board,  no  €harg€$  are  added, 
which  would  be  natural,  if  the  goods  belonged  to  the  sbi|^ 
^ery  bat  in  the  present  invoice,  charges,  and  insurance  and 
€wnissioos  are  fband.  The  words  "ship  Ffwneis,  Ci^. 
Bog^Tf*'  on  the  dvection  of  the  original  invoice,  reacndMe 
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the  handwriting  of  Mr.  Bowman  Flemings  and  ioclne  oie 
•Ironglj  to  believe,  that  it  passed  through  his  hands*  How 
then  can  we  account  for  the  omission  of  the  charges,  or  cff 
the  words  <^the  account  and  risk/'  which  the  new  invoice 
of  the  16th  of  July  affects  to  supply  ? 

There  is  another  circnmstance  connected  with  this  let- 
ter, which  has  great  weight.  In  June,  1813,  a  petition  was 
presented  to  the  Court  for  a  remission  of  the  forfeitore  of 
this  shipment  under  the  act  of  2d  of  January,  16*13.  fa 
support  of  the  vent  j  of  that  petition,  and  of  the  proprieta* 
ry  interest,  copies  of  the  letters  of  the  14th  and  22d  of 
October,  and  of  the  1st  of  January,  were  presented.  The 
letter,  which  is  now  under  consideration,  was  not  even  al- 
luded  to,  much  less  was  it  presented,  as  the  papers  in  this 
cause  most  distinctly  shew.  This  omission  cannot  be  other* 
wise  accounted  for,  than  upon  the  supposition  that  no  such 
letter  was  then  in  existence  or  in  the  possession  of  the 
claimants.  It  is  incredible,  that  merchants  in  regnlikr  biisS* 
ness  should  not  be  able  to  tell,  when  or  where  they  re- 
ceive important  letters;  and  in  this  very  case  there  is 
proof,  that  the  claimants  usually  endorse  letters  received  bj 
themselves.  If,  as  the  claimants  would  lead  us  to  suppose, 
this  letter  was  written  and  sent  about  the  16thof  Joly,  it  is 
somewhat  singular  that  it  should  not  have  been  filed  with 
their  claimt  late  as  that  was  interposed,  in  October  161 2^ 
That  it  never  was  produced  until  the  present  term,  is  not 
accounted  for  in  any  manner ;  and  for  aught  that  appears 
on  it,  it  may  have  been  a  fabrication  of  but  a  very  few 
months  ago. 

.  If  the  Court  should  restore  the  property  upon  the  foot* 
ing  of  a  letter  so  totally  without  authentication,  it  would 
voluntarily  submit  itself  to  every  species  of  imposition.  I 
have  not  the  slij^htest  doubt,  that  it  was  never  written  bimM 
fid€  in  Scotland.    It  would  not,  considering  all  the  circum- 
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stanceif  be  a  harsh  imputation  to  deckre.  that  it  was  pro- 
bably traosaiitted  with  the  invoice,  and  in  blank,  to  be  filled 
up  over  the  signature  in  this  country,  in  such  manner, 
aa  the  firienda  of  Mr.  Bowman  Flemif^  might  deem  ad- 
Tisable. 

If  I  had  entertained  any  doubt,  as  to  this  transaction,  I 
should  have  directed  the  papers  and  affidavits  of  the  par- 
ties in  the  prixe  causes  of  the  Fanny  and  the  Thomas 
(fibkona  to  be  invoked  into  this  cause.  And  I  should  have 
been  surprised,  if  some  light  would  not  have  been  reflected 
from  those  causes  in  aid  of  the  opinion,  which  I  entertain 
on,  this  subject.  But  as  I  am  entirely  satisfied,  that  the 
fdaim  is  utterly  without  satisfactory  proof,  I  shall  condemn 
the  property  as  good  prize  to  the  captors. 

In  case  of  an  appeal,  I  shall  direct  all  the  original  papers 
to  be  delivered  to  the  captors,  upon  their  undertaking  to 
deliver  them  to  the  Supreme  Court,  and  leaving  attested 
copies  *in  the  Circuit  Court*  It  is  impossiUe,  without  an 
inspection,  to  feel  the  full  force  of  some  portion  of  the  diffi- 
culties of  this  cause. 

Condemned. 
fiMrla>  for  the  eiaimants. 

gunriU  sad  JRobinnst  for  the  captors. 


CIBCUIT  COURT  OF  THE  UNITED  STATES- 
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J  Hod.  JOSEPH  8T0EY,  Aoocbte  Jotiee  <if  the  SopOM  Owt, 
EIFORS  ^  ^^  j^jg^  DAV>3,.Diiirict  Jiwife. 


Iht  LffTio  91.  JBorr  &  otbui. 

Tiie  adnlindty  hat  juiiB^cdoo  over  aO'  maiitime  cootradi,  wbengoever  the  mM 
mqr  %€  made  4)r  ewented,  nd  wtntever  au^r  te  the  ftirtt  oftiwitipiMioii.  As 
admiralty  has  aUo  ioriadiclioo  over  all  tocti  apd  iniiuries  eoaiinitted  q^  the  hig^ 
feas,  aod  in  ports  or  harbours  withio  the  ebb  and  flow  of  the  tide.  The  like  caoses 
are  within  the  jurifdictioD  of  the  District  Cootii  of  fhe  Umlsd  Sfafei  Vf  Witoeor 
the  del^g^tioo  of  authority  **  in  all  civil  causes  of  admiralty  and  maritune  jwisdiD- 

tiOD.'» 

A  policy  of  iosaranoe  is  a  maritime  contract,  aod  therefore  of  admiralty  jorisdio' 


Courts  of  eomiMa  law  have  a  joriidictioo  eoncturait  with  the  adarinlty  ovmr  i 


'''  8TORY,  J.  This  is  a  libel  brougbt  id  the  District 
Court  upon  a  policy  ofinsuranceyaneging  it  to  be  a  maritime 
contract,  of  which  that  court,  as  a  court  of  admiralty  and 
maritime  jurisdiction,  has  cognizance.  There  is  a  plea  to 
the  jurisdiction,  and  the  present  question  rests  solely  on  the 
general  safficiency  of  that  plea  as  a  declinatory  bar.  It  has 
been  argued,  and  now  stands  for  judgment. 

I  shall  make  no  apology  for  the  length  of  this  opmioii* 
The  vast  importance  and  novelty  of  the  questions,  which 
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9f  hivolvad  in  this  tuity  render  it  impoMible  to  come  to  a 
correct  deckioD  without  a  thorough  examinatioa  of  the 
whole  jttrisdictioii  of  the  admiralty.  I  shall  therefore  con* 
aider,  in  the  first  place,  what  is  the  true  nature  aod  extent 
of  the  ancient  jurtadiction  of  the  admiralty;  in  the  next 
place,  how  far  it  has  been  abridged  or  altered  by  statutes, 
or  by  coraraoa  law  decisions ;  and  in  the  last  place,  what 
cauaes  are  included  in  the  delegation  by  the  constitution  to 
the  judicial  power  of  the  United  8i€Ue$  of  ^^  all  cases  oC 
admiralty  and  maritime  jurisdiction." 

The  admiralty  is  a  court  of  very  high  antiquity.  It  hat 
been  distinctly  traced  as  early  as  the  reign  of  Edward  the 
firat*  If  it  be  not  of  immemorial  antiquity,  as  Lord  Cok$ 
supposes,'  it  is  almost  certain,  that  its  origin  may  be  safely 
assigned  in  some  anteriour  age.'  There  is  strong  probability 
of  its  existence  in  the  reign  of  Richard  the  first,  since  the 
Laws  of  (Meroti,  which  were  compiled  and  promulgated  by 
Mm  OB  his  return  from  the  Holy  Land,  have  always  been 
deemed  the  laws  of  the  admiralty,  and  could  not  haye  been 
fiilly  enforced  in  any  other  coart«*  And  the  learned  Sd^ 
den  has  shewn  considerable  evidence  of  its  juridical  authori- 
ty in- the  reign  of  Henry  the  first.' 

^FUe.  Amnr}^  102— S.  C.  BMtn  on  Fwiescue,  67,  naU  (e)  to  cA. 
32!.— ZoiicAy  an  Adm.  JvrUd.  114. — Spelman^s  Gloss,  voce  AamiraL'-' 
OMMjpMm  Adm,  JuTitd.  22  to  30.— JEjrton,  Adm.  JurUd.  3.— ^«U.  De 
Dam.  maris,  lib.  2,  cap.  16,  p.  161.— /d.  cap.  24.— 12  Co.  79. 

s  C*.  LUt.  11,  b.  260.  b.--GrMiiii^  ra.  fioHevr.  Qodb.  JR.  280.— 2 
BrowfU.  16. 

s  Godolph.  29.— Burroughs,  Sover.  ofBrUuk  Seas,  7,  8,  9.— SeM.  Ds 
Dom.maris.  lib.  2,  cap.  14, 15,  16,  24.— 2 Brown,  Adm. 2i.— J  Valin, 
Camm.  1. 

*  SM.  De  Dam.  Maris,  lib.  2,  cap.  24,  p.  206.— i^eM.  ad  Flet&m,  cap. 
8,  f.  S.-^odolpk.  143  to  ue.—RotiglUon*s  artieUs,  art.  19,  and  note  C. 
16,  Ofuf  C.  17.  in  CUrk'sPraxU  121.— Co.  LiU.  11,  b.  260  b.— 3  Uf w'a- 
MM.  ia8.-*£«fofi,  24,  ^.  38. 

'  Seld.  De  Dom.  Maris,  lib.  2,  cap,  24,  p.  209. 


400  MASSACHCSlmrB* 

De  Lovio.  «.  Bait 

What  was  originaHjr  the  nature  aad  extent  of  thft  juris- 
diction of  the  admnraltjr  cannot  now  with  abeolttte  certainty 
be  known.  It  is  inyolTed  in  the  tame  o6ec«ritjr,  which  Mftta 
on  the  original  jurisdiction  of  the  courts  of  common  law.  It 
seeoiSy  however,  that,  at  a  rerj  early  period,  tlM  admiralty 
had  cognizance  of  all  questions  of  prize ;  of  torts  and  offHH* 
ces,  as  well  in  po^ts  within  the  ebb  and  flow  of  the  tide,  aa 
upon  the  tigh  seas ;  of  maritime  contracts  and  nav^aiion  ;i 
and  also  the  peculiar  custody  of  the  rights,  prerogatives,  and 
authorities  of  the  crown,  in  the  British  seas.  The  forma  of 
its  proceedings  were  borrowed  from  the  civil  law*;  and' 
the  rules  by  which  it  was  governed,  were,  as  ia  evtfj 
where  avowed,  the  ancient  laws,  customs  and  usages  of  the 
seas.^  In  fact,  there  can  scaroely  be  the  alighteat  donbt^ 
that  the  admiralty  of  England^  and  the  maritime  coarts  of 
all  the  other  powers  of  Europe^  were  formed  upon  one  and 
the  same  common  model ;  and  that  their  jurisdiction  inclod* 
ed  the  same  subjects,  as  the  consular  courts  of  the  Medi-' 
terranean.*  These  courts  are  described  in  the  Catuolmia- 
del  JUfare,  as  having  jurisdiction  of  *^  all  controversies 
respecting  freight ;  of  damages  to  goods  shipped ;  of  the 
wages  of  mariners ;  of  the  partition  of  ships  by  public  sale^ 
of  jettison ;  of  commissions  or  bailments  to  masters  and  ma« 
riners ;  of  debts  contracted  by  the  master  for  the  use  and 
necessities  of  his  ship ;  of  agreements  made  by  the  master 
with  merchants,  or  by  merchants  with  the  master;  of  goods 
found  on  the  high  seas  or  on  the  shore  ;  of  the  armament  or 
equipment  of  ships,  gallies  or  other  vessels ;  and  generally 
of  all  other  contracts  declared  in  the  customs  of  the  sea/'* 

•  Zoueh,  88.— SfeU.  ad  FUUm,  cap.  8,  t.  4.— Go.  LiU.  11.  b. 

''  3  Reeves*  HitL  198.— iSdrton,  33.— ^eM.  ad  FUlam^  cap.  8,  «.  5. 
— e.  Ftfi.  abrid.  dOe,  pL  8. 

^Exion^  44,  46,  49,  63.— 1  FoZtn,  Comm.  1, 120.— Itoccia,  Aueemr. 
NoU  W.^^Uirae.  Juris.  A  la  Marine,  191.— Zmic^  87. 

'  Compare  Consokto  del  JUare,  edit.  Casaregis,  ch,  22.— Cfeirsc,  Us  et 
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■''• /■■  

In  support  of  tboBd  observatiooi,  it  may  not  be  unfit  (o 
trace  (be  earlj  bistorj  of  tbe  jurisdiction  of  tbe  admiraltj 
in  eome  of 'the  more  aocient  records,  wbich  have  escaped  the 
ravages  of  tinie^^;^^^ 

The  Black  ^k  of  tbe  admiraltj  asserts,  that  in  the 
teign  of  Henry  the  first,  and  in  the  time  of  many  kings  be- 
fore,** when  any  man  was  indicted  of  felony,  the  admiral  or 
bis  lieutenant  delivered  a  capias  to  the  admiral  (the  mar- 
shal) of  the  court,  or  the  sheriff,  to  arrest  him ;  and  a  very 
particular  account  is  given  of  the  manner  of  proceeding  in 
case  of  his  avoidance.^'  Hence  its  existence  and  criminal 
jariidiction  may  be  inferred  at  that  early  period. 

The  celebrated  code  of  maritime  laws,  commonly  called 
the  laws  of  Olemn^  were  compiled  by  Richard  the  first,  as 
lias  been  already  observed,  on  his  return  from  the  Holy 
Land.  Besides  these,  he  promulgated  several  maritime  or- 
dinances at  Orimsby  for  the  government  of  the  admiralty/' 

In  the  reign  of  King  John^  several  ordinances  were  made 
with  reference  fo  the  admiralty  ;  particularly  the  ordinance 
directing  the  admiralty  to  make  inquisition  of  all  persons 
unlawfully  taking  customs,  or  tbe  fees  called  anchorage ;  '^ 
and  the  famous  ordinance  for  striking  sail  (or  veiling  the 
bonnet)  in  token  of  tbe  superiority  of  the  British  sovereign 
over  the  adjacent  seas.'* 

Cwt.  JurUd.  de  la  marine^  art.  1,  note  (3).  192.«-Coiin«2(tf  de  la  nut 
ptar  Bouctur,  ch.  22,~^Zmieh  90.— 2  Bro.  Jim,  30. 

*•  "  En  temps  du  premier  roy  Henry,  et  <n  temps  de  phuieurs  r&U  4to- 
vant." 

M  See  Gierke's  Prax.-^Rougk.  Jrt.  122,  noteC,  16, 17.— l^xion  32.— 
SeUL  De  Dmn.  maris.  Ub.  2,  cap.  24,  p.  200. 

u  Prynne  ontheUh  but.  \(».^Exton  26^  27,  182.— C2erft.  Prait. 
113,  (C.  18.) 

»  Extim,  28,  29.— itoi^A.  Art.  35,  36.  iVbfo  C,  26.— CItfrft.  Prs*. 
139,  140. 

^^  Clerk.  Prav.  leS.'^Bvrrowifh,  Sf&vereigntyt  ifc.^Seld.  de  JDom. 
Kb-  2,  cap.  26,  p.  215. 
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De  liiMrio  «i.  Boil 


In  ike  reiga  of  Hmry  tke  tbk d,  the  iMtn  of  OUron  were 
ralified  and  repvblbhMU  ** 

In  tbe  roigo  of  Edmtrd  the  6iiit,  there  wes  a  memoMbkr 
ordiiMiDce  probibitiog  the  courts  baviag  franchises,  &€•  frost 
taking  eognizaDce  of  any  plea,  exceeding  40  shilUnga  aler" 
Hng«  touching  merchants  or  marinersi  sa  well  bj  deedi  as  by 
eharter  of  ehips,  obligations  and  other  transactions ;  and 
farther  declaring,  that  every  extract  between  merchant  tad 
merchant,  ^r  merchant  and  mariner  begond  aen,  or  nntkm 
the  flood  markf  shall  be  tried  before  the  admiral,  and  not 
ebewfaere*** 

The  immemorial  jurisdiction  of  the  admiralty  is  stiU  mosift 
emphatically  asserted,  as  to  all  causes  arising,  upon  the  Bri- 
tish seas,  in  tbe  record  in  the  Tower  entitled  ^de  wiptrio* 
ritaU  maris  Jnglim  et  jure  officii  admiralUatie  in  eaditm^^ 
in  tbe  2&th  year  of  the  same  req;n.-^ 

10  1  Bib.  Legum  cites  Prynne  on  M  In$t,  108.— 2  Bro,  Jd.  39,  40. 

^  ^*  Ordonoe  Bstoit  a  Hagtyngsi  psr  la  Roy  Edw.  le  premier  et 
MS  Migaenrs,  que  eouuDeat  diTen  seigaean  aToieot  diTeriei  ftaoMU*. 
ses  de  trier  pleet  ou  porta,  qua  lean  scaeicbaalz  ai  twiliA  oe  tea^ 
droient  nul  piee,  s'il  touebe  siarcbaDt  ou  msriner,  tant  psr  tait  ooa»» 
me  par  ehsrtre  de  Nefs,  oUigaeioBii,  el  anties  fsits,  eomeat  Is  flamssa 
smoate  qae  a  20».  on  a  40f .  et  s^auena  est  eadite,  qu*il  a  &it  le  ooi^ 
traire,  et  de  ce  soit  oonTicte,  it  aura  mesme  le  jugemeat  eomaie  des* 
ioseHtdlt."    (C.  20.) 

**ChaeuD  cootract  fait  eDtre  marchaate  tmarchaat,  oo  nuurcfaant  oo 
BMiriiier  outre  la  mer,  oa  dedaos  le  flode  mark,  sera  trie  devaat  I* Ad- 
miral, et  neaieat  ailleurs,  par  ordiaanee  du  UoyEdir.  et  set  lei- 
gaeurs.*'  (C.  21.)  CUrk.  Prax,  144. 

iiad  ia  RoughUm*8  JHicUs  the  same  is  tbat  givea.  (38)  ••  Ites^ 
iaquiratur  de  biiK  teaesohallis  et  bsJIiriB  quonimcuaque  Dosunoram 
percosteras  maris  domiaia  habentiom,  qui  teuent,  vel  teoere  osar> 
paat,  aliqood  placitum  mercatores  vel  marinarios  conceraeos,  exoedeas 
iommam  40$.  &c.  fct  baec  est  ordinatio  Ednardi  primi  apod  iSssftagi^ 
regai  sui  aono  secuDdo.  £t  Nota.  quod  qnilibet  coatractas  iaitus  eC 
Ikctus  later  cateatorem,  et  mereatorem,  mariaartum  aot  alios*  ultra 
mare»  sive  intra  fhixum  maris,  rel  refiuzuai*  vulgariter  dictum  Jiood 
mark^  erit  tristos  et  determinatus  C4}raiu  admirallo,  et  ooa  alibi,  per 
ovdiaalioqcm  prwlietam.**— €Mk.  Praans,  143,  144. 

"  Burroughs  Sovereign.  B.-^Chdolph.  28.--4  hist,  142.— Pmrn^  on 
mkinst.  ^09.'^Se^den  deDom.  Ub.  2,  cap.  19,  24,  28.— £;rlon,  68. 
After  reciting  tbe  immemorial  right  of  tbe  King  of  England  to 
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But  it  w  priocipftlly  ia  tbe  records  of  ike  reign  of  fiU- 
wurd  the  third,  that  our  attentioo  should  be  closely  drawn 
to  the  nature  and  extent  of  the  jiirtsdictioB  of  the  adnriral- 
tfl  for  to  this  period  has  the  statute  of  13  Rich*  2  expli- 
cttly  referred. 

'  Edwari  tbe  thh^  gave  to  the  laws  of  Oleron  their  final 
imifiraiation ;  ^  and  called  a  solenio  convocation  of  aU  (he 
judges  of  the  realm,  among  other  things,  to  retain  and  'pr»* 
eerre  the  ancient  superiority  of  the  British  seas,  and  the  ofr 
fleial  rights  of  the  admiraity.'* 

But  the  most  venerable  monument  is  the  Black  Book  ef 
the  aikttiralty  itself,  which,  though  it  contains  considerable 
additions  of  later  periods,  is  generally  agreed  to  have  been  * 

the  sovereignty  of  the  British  teas,  sad  the  right  to  make  lawi  to  re- 
galate  navuntioa,  and  to  keep  the  peaee,  in  those  seas,  it  proceeds 
**  £t  A  de  fi.,  admiral  de  la  dit  mier,  deputey  par  le  roy  d* lUigliierre 
et  tons  les  aoltrts  admirals  par  mesme  celul  roy  A'EngUterre  et  ses 
ancestors.  Jades  roys  d'EnglUerre,  eussent  est  ea  paiseahle  possession 
de  la  dit  sovereign  garde,  ove  la  conisance  et  Justice  et  tous  les  aultres 
apparteoaaees  ayantittta,  te.  espectalraeat  par  empeehement  nsetre 
at  jastice  faire,  surete  prendre  de  la  pees  de  tout  manere  de  geata 
asanta  armes  en  la  dit  mier  ou  meoans  niefs  aultremeot  appareilles  on 
farnias,  que  n'appartient  ao  oief  de  marchants,  et  enanltres  points,  ea 
^eaa  homme  poit  avoir  reasoaable  caase  de  suspioloB  vers  eax  da 
rabhery  ea  des  aultres  mesfaiu.*' 

I*  2  Brown  Jdm.  40^ 

^  The  article  stands  thas-^*'  Item,  ad  finem  quad  resamatar  at 
eontinaetar,  ad  subdf  tonim  prosecotioaem.  forma  praeedendi  < 


ordinata  et  inchoata  per  arum  doraini  noslri  regis  {Etlvmrdum  1.)  et 
cjns  consiKam,  ad  retlaendtim  et  conservandam  antiquam  saperforltaF' 
tern  maris  AaglisB  et  Jos  ofllcH  admiraHatas  in  eOdem,  quoad  cwrigMa- 
dnm,  interpretandttm,  declaraodom,  et  eonservandum*  leges  et  statatti 
far  ejas  antecessores,  AngUa  reges,  dadum  ordiaaU  ad  conservaadam 
paeem  et  Justlciam  inter  omaes  gehtes  aationis  riijnsemiqae  per  mare 
AngUa  transeuntesi  et  ad  cognosceadum  soper  omnibus  in  contrartum 
attemptatis  ia  eadem,  et  ad  panieadam  deltaqaeotes,  et  daama  psssis 
satisfaciendum ;  quae  ouidem  legefi  et  statuta  per  Dominu'm  Richar- 
dom,  quondam  regem  Jnglia,  in  reditu  suo  a  terra  sancta  correcta  Ale- 
runt,  ioterpretata,  deehirata  etio  hisBbOferoe  pahKeata,  et  nominata 
in  linsaa  Oallieana  **Le  Lev  OUraun.*:^^Bvrraugk'»  iSoverc^^,  10. 
^^e&m  de  Dom.  lab.  2,  csgp.  32,  cap.  24.— (TotfelpA.  143.— 4  imU  144. 
-^Exton,  25,  61. 
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originalljr  compiled  id  this  reign.*  This  book  has  .always 
beeo  deemed  of  the  highest  authority  in  matters  concerning 
the  admiralty.  Besides  the  laws  of  Oleron  at  large,  it  con- 
taios  ao  ample  view  of  the  crimes  and  ofienoes  cognizable  in 
the  admiralty,  and  also  occasional  ordinances  and  commen* 
taries  upon  matters  of  prize  and  maritime  torts,  iofuries  and 
contracts.**  Among  other  things,  it  prohibits  the  suing  of 
merchants,  mariners  and  other  persons  at  tlie  common  law 
for  any  thing  appertaining  to  the  marine  law  of  ancient 
right.*"  In  respect  to  torts  and  injuries,  the  jurisdiction  is 
most  explicitly  asserted,  as  well  in  ports  within  the  ebb. and 
flow  of  the  tide,  as  upon  the  high  seas,  as  will  appear  from 
the  slightest  inspection  of  the  articles  of  the  -admiralty,  and 
particularly  the  Inquisition  at  Qiiuensbonrngk  in  tbb  very 
reign — (49  Edw.  3.)  *■  And  the  binding  authority  of  the 
laws  of  Oleron  and  the  customs  of  the  sea  in  the  court  of 
admiralty  is  several  times  alluded  to  and  enforced  in  the 
same  inquisition.**  Indeed,  of  such  high  repute  were 
these  laws,  that  by  an  ancient  edict  of  France^  it  was  de- 

**  BxUm.  eh.  13  and  14,  p.  185, 191.— PrymM  on  4^  ImU  100,  ll^.-r 
Prtfa€€  to  Roughton's  Jrtu^,  Clerk's  Praxis,  92. 

n  See  RaughUm's  ArHtks  in  Clerk's  Praxis,  99,  &c.  180,  Ste. 

V  {i)  **!Sott  enqoit  de  tooi  ceulz  qui  empledeot  aucuns  merchant, 
narioer,  ou  autre  bomme  auelconqiie  a  la  commune  ley  de  la  terre 
apparteoaat  a  lej  marine  d*aonclen  droit-*Soit  enqois  de  tons  JofeSt 

Si  tiennent  devant  ceulx  aucDox  plees  apparteaants  par  droitare  a  la 
nrt  de  1*  Admiral  tie.  *'^Or  as  Roiifhton  readers  it,  '*  Inquiratnr  de 
hiis,  qai  implacitant  aliqao«,  alibi  quam  io  coria  admlralilaiis,  de  his 
nenitiis  teu  causis,  quss  ad  femm  admirali talis  pertinere  noscuotor." 
-^Baugk.  Art.  18,  and  note  C.  35.  D.  61.  D.  02.^CUrk*s  Praxis,  120. 
Baiiffi.  Art.  3».^'Clerk's  Praxis,  143. 

»  See  Rough.  Art.  7,  D.  26.— /&  8,  D.  27.— JU.  12,  D.  87.— JiT.  21, 
D.  66.— /rf.  22,  D.  66.— /if.  26,  D.  45.— irf.26,D.  47.— /rf.  29,  D.  50.— 
CUrTc's  Prax.  110,  111,  116.  126,  126,  129.  130, 134.— fdrton,  172. 

**  **  8oit  enqali  de  torn  marinem,  qui  mettent  en  Tiolence  main, 
00  batteot  leur  maistres  encontre  let  loys  de  la  mer  et  statats  d*OI»- 
ron  stir  ce  faita."— fiow^A/  Art.  25.  NoU  D.  46.-0.  Pr*r,  12ft.-p- 
ffought.  Art.  26,  D.  16.— Cf.  Prax.  131 1 
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ekrod,  that  the  admirailj  ought  to  do  justice  according  to 
the  rights,  jndgmenta  and  usages  of  Oleron*'^ 

As  to  maritime  contracts,  the  jurisdiction  of  the  admi- 
ralty is  expressly  affirmed  in  the  same  book  over  ail  such 
contracts  made  abroad  and  within  the  flood  mark."  And  as 
to  ail  canaea^  it  is  commanded  that  the  admiralty  shall  do 
right  and  justice  summarily  and  by  plain  process,  accord- 
ing to  the  marine  law  and  the  ancient  customs  of  the 
tea."  And  here  it  may  be  proper  to  guard  against  the 
miatake,  tliat  the  particulars  enumerated  in  these  various 
regulations  and  ordinances  comprehend  and  limit  the  whole 
extent  of  the  jurisdiction  of  the  admiralty.  They  cannot 
legally  be  considered  in  any  other  light,  than  as  occasional 
directions  to  a  court  already  exiating  with  general  powers, 
lo  clear  away  a  doubt,  or  to  enforce  more  exactly  an  obser- 
▼ance  of  an  existing  right  or  duty. 

The  commissions  too  of  the  judges  of  the  admiralty  in 
this  and  the  preceding  reigns  evince  a  very  extensive  cog- 
niaance  over  maritime  transactions,  as  well  in  ports  as  on 
the  high  seas.  The  admiral  is  frequently  styled  therein,  in 
reference  to  his  judicial  aothority,  .<'  custos  maritimarum 
partium,''  ^'  custos  portuum  cum  costra  maris,''  "  custos 
marinss,"  '^custos  portuum  et  marinae,"  ^^capitaneum  et 
admiralium  flotae  marinie  nostrae  omnium  marium,et  tamquam- 
que  portuum,  &c.  quam  aliorum  portuum  et  Ibcorum  per 
costeram  maris,";*  and  finally  (as  in  the  commission  of 
Boberi  de  Herle  in  3S  Edward  3,)  as  having  <'  plenam, 

»  Znveh.  88. 

^Roughi.  Jri.  38  and  C.  21.— Ofer*.  Prax.  143.  144. 

99  *<  En  primes  ,  pour  faire  droit  et  doe  justice  a  ton tes  part ies, 
si  bfen  poursuyants  comme  defendants,  en  la  Cour  de  l*Admiraltie.  est 
de  faire  cominaire  et  plain  process  selon  loy  raarisoe  et  ancieaoes 
fOQstomes  de  la  mer.«-Cf.  Pnuru,  160,  D.  71. 

a*  ExUm,  15,  70,  76.-^eld.  ds  Dom,  lib.  2,  cap.  14. 
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tenore  patentium,  potestatem  audieodi  qaerelat  •moium  at 
■iogQlorum  dehiis  que  officium  admirallitaiigootet  cognac 
eendi  in  eauais  tnariiimiSf&cJ'*  * 

Such  are  8oma  of  the  relics  of  aotiqaity,  which  are  to  bo 
foood  in  the  learned  treatises  on  the  admiralty  juriadictioii* 
FrodB  a  historical  review  o(  them  ;  from  the  eonaideisatpon 
that  in  all  other  states  in  Europtt  maritime  coarta  wars 
about  the  same  period  established,  possessing  the  same  jqr 
risdiction,  vis.  over  all  maritime  torts,  offeacea,  and  cob« 
tracts,  proceeding  by  the  same  forms,  via.  the  forma  of  tW 
civil  law,  and  regulated  by  the  same  principles,  via*  the  aan 
cient  customs  of  the  sea ;  from  the  consideration,  that  com<* 
mercial  convenience,  and  even  necessity,  at  the  saoM  p»< 
riod,  required  a  court  of  as  extensive  jurisdiction  in  Em^ 
glandf  and  the  acknowledged  fact,  that  from  its  carlieal 
traces  the  admiralty  of  England  is  found  exercising  a  very 
extensive  maritime  authority,  governed  by  the  mlea  and 
forms  of  proceeding  .of  the  civil  law,  and,  where  statutaa 
were  silent,  by  the  usages  of  the  sea ;  from  all  these  conai* 
derations  it  has  been  inferred,  and,  in  my  judgment^  with  ir» 
resistible  force,  that  its  jurisdiction  was  coeval  and  coex^t 
tensive  with  that  of  the  other  foreign  maritime  courts. 

At  all  events,  it  cannot  be  denied  upon  these  authorities, 
that  before  and  in  the  reign  of  Edward  the  third,  the  adosi* 
ralty  exercised  jurisdiction,  1.  Over  matters  of  priae  and 
its  incidents*  2.  Over  torts,  injuries,  and  offences,  in  porta 
within  the  ebb  and  flow  of  the  tide,  on  the  British  seaa  and 
pn  the  high  seas.  3.  Over  contracts  and  other  matters  re* 
gnlated  and  provided  for  by  the  laws  of  Oleron  and  other 

**  The  words  of  this  oommisstoa  are — **  Dantes  ei  plenam,  tenore 

gatentinm,  potestatem  audiendl  querelas  omoiom  et  singolonim  de 
iid,  qoae  omcium  adrairalli  taogiiDt,  et  cognoscendi  in  eotim  maH' 
Imtf,  et  just  it  lain  faciendi,  et  ezcessus  eorri^ndi,  et  deTinquentef 
Jnjta  eomm  demerita  castigandi,  puoiendi,  incarcerandi,  et  incareera- 
toa,  <|ai  delit>eraadi  ru«^riDt.  deliberandi,  et  amnim  olte,  fun  mi(iffiaimn 
MdminUH  pertinentffaciendif  9(C,  Stc.  EgeUn^  3, 294. 
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Special  ordinances,  and  4.  (as  the  commiMion  ofRoberi  de 
HtrU  shews)  Over  maritime  causes  in  general.  And  even 
Lord  Coke  admits,  that  maritime  causes  include  causet 
arising  upon  the  sea  shore  and  in  ports ;  for  he  declares 
^  iiiaritima  est  super  littus  or  in  portu  maris/'  ^ 

That  this  jurisdiction  was,  from  its  original  establishment, 
exehuitt  of  the  courts  of  common  law  in  all  cases,  maj 
perhaps  admit  of  doubt ;  for  it  appears  from  some  earij 
cases,  on  which  we  shall  have  hereafter  occasion  to  com- 
nent,  that  the  courts  of  common  law  did,  in  some  few  iki- 
•faaces,  assume  authority  to  adjudicate  upon  cases  ariaiDg 
upon  the  seas.  But  that  there  is  any  authority  previous  \o 
the  13  Richard  2,  which,  properly  considered,  impeaches 
tile  jurisdiction  of  the  admiralty,  as  here  asserted,  may  be 
with  some  confidence  denied. 

Let  us  now  proceed  to  consider  such  caseSf  as  have  been 
supposed  to  impugn  or  weaken  the  conclusions,  which  have 
been  attempted  to  be  drawn  thus  far  in  favour  of  the  admi- 
ralty. And  here  we  must  rest  altogether  upon  the  citations 
of  Lord  Cokt  in  his  view  of  the  admiralty  jurisdictioo  in 
his  fourth  Institute.*  It  is  well  known  with  what  zeal,  abi- 
lity, and  diligence,  he  endeavoured  to  break  down  the  court 
of  chancery,  as  well  as  the  admiralty.  It  would  have  been 
fortunate  for  the  maritime  world,  if  his  labours  in  the  latter 
case  had  been  as  unsuccessful,  as  in  the  former.  There  are 
many  persons,  who  are  dismayed  at  the  danger  and  difficul- 
ty of  encountering  any  opinion  supported  by  the  authority 
pf  Lord  Coke.  To  quiet  the  apprehensions  of  such  per-  ^ 
sons,  it  may  not  be  unfit  to  declare,  in  the  language  of  Mr. 
Justice  BulltTf  that  '<  with  respect  to  what  is  said  relative 
to  the  admiralty  jurisdiction  in  4  Insi.  135,  that  part  of 
Lord  Cokeys  work  has  been  always  received  with  great 


»  Hmvkiridg^U  Cose,  12  Co.  129. 
^  4  /ml.  134. 
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caution,  aod  frequebtlj  confradicted.  He  seeiDs  to  bave 
eptertained  not  only  a  jealousj  of,  but  an  enmity  against, 
that  juriadiction."  " 

The  first  citation  of  Lord  Coke  is  of  two  writs  in  the 
Register,  ^  one  for  taking  and  carrying  away  a  ship  found 
at  H.  and  the  chattels  on  board  of  the  same  ship;'*  the 
other  for  drawing  wine  out  of  a  tun  put  on  board  a  ship  at 
S..to  be  brought  from  thenre  to  S.  and  filling  up  the  tun 
with  salt  water.*  It  is  difficult  to  perceive  in  what 
manner  these  writs  can  touch  the  admiralty  jurisdiction,  for 
the  torts  are  not  even  in  the  writs  supposed  to  be  upon  the 
'  high  seas,  or  within  the  ebb  and  flow  of  the  tide. 

The  next  citation  is  a  writ  in  the  Register,*  which  is  thus 
described  by  Fitskerbert*  **  If  an  English  merchant  be  rob- 
bed and  his  goods  be  taken  from  him,  beyond  seas^  by  mer- 
chant strangers,  and  the  English  merchant  sue  beyond  sea 
to  have  justice  and  restitution  made  thereof,  and  cannot  ob- 
tain it,  and  this  matter  be  testified  unto  the  king  in  his  chan- 
cery by  divers  credible  persons  ;  now,  upon  this  testimony, 
if  the  merchant  strangers  come  into  any  place  within  the 
realm  of  England  with  their  goods,  then  the  English  mer- 
chant shall  have  a  writ  out  of  chancery  directed  unto  the 
mayor  or  bailiffs,  where  such  merchant  strangers  are  with 
their  goods,  to  arrest  them  and  their  goods,  and  to  keep  them 

M  Smart  vs,  ff^oflf,  3  T.  R.  348.  »  F.  N.  B.  87,  88. 

34  S.  W.  50  H.  3,  cited  'O  Seldm  on  Farttscue  de  Laud,  ch.  32,  noU 
(«) — Register  Brev,  95. — **  Quare  vi  et  armis  qnaDdam  Davem  iptios  A. 
precii  decern  libranim  apad  H.  ioTeotaiii  cepit  et  abdusit,  et  bona  et 
eatall^  sua  ad  valeotiam  viginti  libramm  io  eadem  navi  inventa  cepit, 
et  aflportavit.** 

"  Register  Brev.  95  b.  «*  Qaare  vi  et  armis  CO  lagenas  de  qnodam 
dollo  vini  ipsiu^  W.  precii  au^nque  marcanim  io  navi  predicti  I.  apod 
S.  posito,  abinde  osqiie  S.  dvcendo,  extraxit,  et  dolium  illod  aqaa  ma- 
ritima  implevit,  per  quod  &c.** 

.     »F.  N.  B.  114. 
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under  arrest  until  they  have  satisfied  the  parly  his  damages,, 
which  he  hath  sustained  by  reason  of  their  misdoing/' — 
**  Bot  it  seemeth  the  English  merchant  shall  not  have  such 
writ  for  any  debt  due  to  him  from  a  merchant  stranger  ttpon 
a  conir<ut  made  beyond  seas^  if  the  merchant  do  come  into 
England  or  his  goods ;  quizre  tamen  hereof." — In  the  Re- 
gister itself  ^  the  tort  is  thus  alleged  **  quodcum  ipsenuper 
apud  C.  in  partibtis  de  Spinia  in  villa  de  C.  causa  mer- 
candisandi  moram  traxisset,  et  bona  et  catalla  ad  valentiam 
centum  librarum  emisset,  /.  et  T.  et  alii  malefactores 
dictae  villsB  mercatores  de  dictis  partibus  de  S.  prefatum 
S.  apud  dictain  villain  de  S.  vi  et  armis  ceperunt  et  impri- 
sonaverunt,  et  bona  et  catalla  sua  predicta  ab  eo  abstulerunt, 
et  alia,  &c.  ei  intulerunt,  contra  'legem  et  rationem  In  ip* 
sius  S.  damnum  noo  modicum,  et  depauperationem  mani- 
festam."  It  is  manifest  that  this  writ  merely  respects  a 
trespass  to  the  person  and  goods  of  an  English  merchant 
committed  in  the  territory  of  a  foreign  sovereign  ;  a  sub- 
ject, over  which  the  admiralty  never  claimed,  or  exercised 
any  judicial  authority.  And  perhaps  it  may  be  inferred 
from  the  language  of  FUsherhert^  that  the  common  law 
courts  did  not  originally  take  cognizance  of  contracts  be- 
tween merchants  in  foreign  countries ;  and  we  shall  in  fact 
find,  that  the  admiralty  did  claim  to  exercise  jurisdiction 
over  them  at  a  very  early  period." 

Another  citation  is  from  Fitzherberfs  Abridgment.'  It 
stands  thus.  ^'  Nota  per  Stanton  Justice,  que  ceo  nest  pas 
fiance  de  mere  ou  home  puit  veier  ceo  que  est  fait  del  un 
part  del  ewe  et  del  autre,  come  a  veier  de  I'un  terre  tan- 
que  a  Fautre,  que  le  coroner  viendra  en  ceo  cas  et  fera  son 

37  p.  129. 
»  Clerke'9  Praxit,  143,  144.  C.  21. 
»  Corone  399,  in  8  Edn.  2.— S.  C.  Stamd,  PL  Cor,  lib.  1,  p.  61,  lb. 
VOL.  II.  52 
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office,  auxi  comme  aventtire  a  yyent  en  un  brace  del  mere^ 
la  ou  home  puit  veier  cie  Pud  parte  tanque  a  Paotre,  del 
aventurei  qoe  eo  eel  lieu  avient,  puit  paiia  aver  coDuaaDce." 
The  opinioD  here  maintained  is,  that  it  is  not  a  creek  of  the 
sea,  where  a  person  may  see  what  is  done  from  both  ahores ; 
and  thai  in  such  place  the  coroner  maj  exercise  his  official 
jurisdiction,  as  he  well  m^y  in  an  arm  of  the  sea,  where  an 
accident  happens,  which  may  be  seen  from  both  shores, 
for  in  such  case  the  pais  may  have  cognizance  thereof.  In 
respect  to  the  first  part  of  this  opinion,  it  cannot  besupport* 
ed ;  for  a  creek,  or,  (what  is  the  same  thing)  an  arm  of  the 
sea,  is  where,  and  as  far  as,  the  sea  flows  and  reflows,  with- 
out any  reference  to  the  distance  of  the  enclosing  shores.  * 
And  admitting,  that  the  opinion  of  a  single  judge,  (oo  what 
occasion  we  know  not,)  is  to  be  considered  as  settling  the 
law,  the  residue  of  the  opinion  proves  no  more,  than  that^ 
in  those  ancient  times,  in  auch  creeks  of  the  sea  the  coroner 
had  jurisdiction.  Yet  from  this  Siaundford,  and  after  him 
Lord  Coke^  infer  that  the  admiralty  had  no  jurisdiction  in 
those  places,  but  only  upon  the  high  seas.**  This  inference 
is  inadmissible,  since  there  is  very  strong  evidence,  that,  at 
and  before  the  same  period,  the  admiralty  exercised  autho- 
rity in  the  creeks,  arms  and  ports,  of  the  sea ;  and  so  the 
jurisdiction  could  at  most  be  only  concurrent*  Lord  Hal$ 
explicitly  asserts,  that  in  ancient  times  the  common  law  ex* 
ercised  jurisdiction,  concurrent  with  the  admiralty^  over 
crimes  committed  even  upon  the  narrow  seas  or  coaf ts, 
though  it  were  high  sea ;  and  that  this  jurisdiction  did  not 
cease  until  about  the  38  Edw.  3 ;  and,  among  other  cases  in 
support  of  his  opinion,  he  cites  this  very  case  in  8  Edw. 
2,  and  infers  from  it,  that  in  the  present  times,  as  well  the 
coroner  of  the  county,  as  of  the  admiraly  may  take  inqoi- 

*  22  J$$is.  23.->i?U»  ie  Portubm  mniif  ek*  4. 
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•itions  upoo  deaths  happening  io  great  rivers,  namely,  arms 
of  the  sea,  that  flow  and  reflow/beneath  the  first  bridges  ;** 
and  that,  notwithstanding  the  stat.  of  2»  H.  8,  cb.  15,  the 
courts  of  common  law  have  still  a  concurrent  jurisdiction 
of  all  felonies  committed  in  a  navigable  arm  of  the  sea.*^ 
Admitting  then,  that  this  case  is  good  proof  of  the  juris- 
diction of  the  common  law,  it  is  not  shewn  to  be  exdu8i9$ 
of  that  of  the  admiralty,  but  is  perfectly  consistent  with  it. 

The  next  case  is  43  Edw.  3,  (cited  in  Dj/er  326)  which 
decides  no  more  than,  that  marsh  land,  bordering  on  the 
sea,  over  which  the  sea  ebbs  and  flows,  may  b^  parcel  of 
a  manor ;  from  which  Lord  Coke  infers,  that  it  must  be  par- 
cel of  the  county.  Assuming  this  inference  to  be  correct, 
it  does  not  follow,  that  the  jurisdiction  of  the  admiralty  is 
excluded ;  for  in  Sir  Henry  Constable^a  case,  ^  it  was  clear- 
ly held,  th|4tb€  soil,  on  which  the  tide  ebbs  and  flows,  may 
be  parc^|[fl^a  manor,  and  yet  tiiat  the  common  law  and  the 
admiraltymve  there  a  divided  eAipire,  the  former  when  the 
tide  ebbs,  and  the  latter  when  it  flows. 

The  next  case  is  5  EdfV.  3,  3.^  It  was  a  replevin  for 
goods  taken  in  the  vill  of  W. ;  the  defendant  justified,  that 
he  took  them,  as  wreck  of  the  sea,  by  virtue  of  a  franchise 
of  wreck  appendant  to  his  manor  ;  and  the  whole  case 
turned  upon  a  mere  point  of  pleading.  There  is  nothing  la 
it  touching  the  admiralty  ;  and  the  only  possible  deduction 
from  it  is,  that  a  plea  of  wreck  of  the  sea  was  sustained  in 
a  court  of  common  law  ;  but  nothing  can  thence  be  argued, 
thitt  this  was  an  exclusive  jurisdiction.* 

^2  HaU  P.  C.  12,  13.  noU  (a),  14,  16.  16. 

'  i3  2HaleP.  C.  18,  and  see  Zouch.  114.— 40  AssU.  25.— J3«j  ys. 
SoUguard.  Jndr.  231. 

«*  5  Co.  10.  b.  107. 

45  S.  C.  Fitsh.  Abrid.  Replevin  41. 

«•  8.  P.  i«  37  and  38  H.  3,  cited  Fwies.  de  iMd.  ch.  32,  Selden's 
note  {e). 
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The  oext  case,  43  Edw.  S,  stands  thus  in  Fitsherberfs 
Abridgment.^  "  Trespass  fait  en  Kingston  sur  finll, 
port  pur  A.  d'un  nyefT  prist  en  le  ew  de  Hull  versus  certen 
persons.  Le  maire  et  bajles  de  Hull  demandent  conusance 
par  chartre  le  roje  a  eux  grant,  quod  cives  nee  burgesses 
de  Hull  non  implacitentur  alibi  de  aliqoibus  transgreflsioni- 
bus,  conventionibusi  contractis  infra  burgum^  quam  infra 
burgum ;  et  fuit  challenge  eo  que  I'un  partie  fuit  estran- 
ger,  et  nient  burgess,  et  auximent  semble  que  il  n'est 
enclose  en  ceux  paroix  que  ils  puissont  tener  plees.  Finch- 
don  dixit  sic ;  et  pur  ceo  le  conusans  fuit  graunt,  &c." 

It  would  seem  from  the  reasons  assigned  by  Finckdont 
that  the  conusance  ought  to  have  been,  and  in  fact  was,  de« 
nied  ;  and  that  the  word  **  non"  was  omitted  in  the  abridg- 
ment by  mistake.  But  Lord  Coke  asserts  that  it  was 
granted,  and  that  this  <<  pro  vet  h  that  the  havM  of  Hti/I, 
where  the  ship  did  ride,  was  infra  burgum  de  .J^^  and  by 
consequence  infra  corpus  comitatos,  and  determffible  by  the 
common  law  and  not.  in  the  admiral  court.'*  The  case  au- 
thorizes no  such  conclusion.  It  does  not  appear,  that  the 
place  where  (he  ship  was  taken,  was  within  the  ebb  and 
flow  of  the  tide,  but  only  that  it  was  <'  on  the  wafer  of 
Hull  ;''  much  less  does  it  appear,  that  anj  point,  as  to  the 
right  of  the  admiralty  to  entertain  suits  for  acts  done  in 
ports,  was  even  glanced  at,  or  put  into  controversy.  The 
case  turned  wholly  on  the  claim  of  the  corporation  of  Hull 
to  withdraw  suits  arising  within  its  franchises  from  the 
courts  of  common  law.  For  aught  that  appears,  Hull 
might  have  had  the  franchise  to  bold  pleas  of  things  done 
on  tide  waters,  as  it  is  unquestionable  the  corporation  of 
Ipswich  had.^  And  even  if  the  claim  of  conusance  bj 
JiuU  were  well  founded,  it  does  not  follow  that  a  concur- 

*^  Comuanu  36.  <•  ExUm,  138, 142. 
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rent  jarisdiction  might  not  still  remain  in  the  admiralty 
over  all  things  within  its  general  authority.^ 
*  The  next  case  is  48  Edtv.  3,  3,  in  which  it  would  be 
supposed  from  Lord  Cokeys  manner  of  quoting,  that  it  was 
adjudged  '*  if  a  mariner  make  a  covenant  with  me  to  serve 
me  in  a  ship  upon  the  sea,  yet,  if  his  wages  be  not  paid, 
they  shall  be  demanded  in  this  court  by  the  common  lair, 
and  not  by  the  law  of  mariners,''  ^  or  the  marine  law.  In  fact, 
on  examining  the  year  book,  it  is  incontestible  that  this  was 
the  mere  argument  of  Tankard^  as  counsel  in  the  cause, 
and  it  was  not  in  any  manner  recognized  by  the  court. 
Nor  did  the  case  in  judgment  require  any  such  observa- 
tion. It  was  an  action  brought,  among  other  things,  for  a 
sum  due  on  a  retainer  to  serve  in  the  war  in  France  ;  and 
the  exception  taken  was,  that  this  was  triable  before  the 
court  of  the  constable  and  marshal,  being  of  a  service  in 
war  out  of  the  realm.  Finch,  however  held,  that  the  courts 
of  common  law  had  cognizance  of  the  cause.  It  is  mani- 
fest upon  this  statement,  that  nothing  can  be  gathered  from 
this  case  in  favour  of  Lord  Cokeys  favourite  position.  But 
there  is  a  pretty  strong  implication  in  the  argument,  that 
mariners'  wages  were,  at  that  time,  claimed  as  within  the 
cognizance  of  the  maritime  court.  And  Lord  ffott  himself 
has  declared'^  that  the  jurisdiction  of  the  admiralty,  in  case 
of  mariners'  wages,  was  a  very  ancient  concurrent  juris- 
diction, as  ancient  as  the  constitution  itself."  And  it  should 
never  be  forgotten,  that  this  dictum  of  counsel,  frail  and 
untenable  as  it  is,  is  the  only  authority  previous  to  the  13th 
of  Richard  2,  which  the  diligence  of  its  most  strenuous 
,foe  has  been  able  to  adduce,  to  take  from  the  admiralty  its 

^  See  The  King  vs.  Soleguard.    Jndrms,  Rep.  331. 
*•  "  Et  De  pur  la  ley  de  mariner.*' 
a  Bronm  vs.  Benn.  2  Lord  Raym,  1247.  ^ 

»  S.  P.  71^  Qu^en  vs.  hondum,  6  Mod,  205. 
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jarisdiction  ov.er  maritime  contracts.  All  the  other  caaea 
apply  to  the  jurisdiction  oTer  torts  and  injuries  in  porta  or 
in  arms  of  the  sea. 

But  the  case,  which  is  mainly  relied  on  against  this  jn- 
rtsdiction,  is  that  in  the  time  of  Edward  the  first,  as  cited  in 
Fitsherbert*8  Abridgment."  It  stands  thus.  Replevin  de  son 
n jeff  prise  en  le  cost  de  Searburgh  en  le  merey  et  dillon* 
ques  fist  carier  en  le  conte  de  N.  et  la  le  detienf,  &c.  Mutt- 
ford.  II  se  pleint  de  prise  en  le  cost  de  S.,  que  n'est  ville 
ni  liew  certea  par  que  pais  puit  estre  prise,  quare  le  cost 
dure  4  leuks,  et  auxi  de  chose  fait  en  le  mere  cest  court  ne 
puit  aver  conueans^  quare  certen  jugement  est  done  as  may- 
ners.  Bery»  Le  roj  voit  que  le  pease  soit  cy  auxi  bien  gard 
en  le  mere^  come  en  le  terre,  et  nous  trovomus  que  tous 
estes'venu  per  due  proces,  et  ne  veiomus  riens  pur  que  ne 
deves  respondre.  Muttford.  II  suppos  le  prise  estre  fait 
en  la  counte  de  E.  et  il  port  son  breve  al  vicecomte  de  M. 
[N.]  d'aver  delivere,  et  issint  suppos  le  distress  prise  et 
^mesne  de  un  counte  en  auter,  par  que  il  ad  breve  don 
per  le  Slatut  en  ce  cas.  Howard.  Le  Statut  parle  dea 
avers  araesnes  de  un  counte  en  auter,  et  ne  des  che'ox. 
MvJtiford.  Le  Statut  parle  generalment  de  distress,  que 
comprehend  de  ambideux.  Howard.  Jeo  ne  crey  que 
je  U8se  eu  sur  le  statut.  Mvitford.  Donques  usaes  eo 
le  vi  et  armis,  car  ceo  chose  encountre  le  peseet  chescon 
que  doit  distrein,  doit  le  distres  poser  en  ceo  liew  ou  la 
deliverance  puit  estre  fait  al  comen  ley.  Howard  pria 
conge  d'enquerer  meliour  brief.*'  This  is  the  whole  case, 
from  which  Lord  Coke  draws  **  the  following  extraordinary 
conclusions.  .  1.  That  it  is  called  the  sea,  which  is  not 
within  any  county  from  whence  a  jury  may  come.  2.  That 
the  sea,  (being  not  within  any  county)  is  not  within  the  j%h 
risdiction  of  the  court  of  common  pleas,  but  belongs  to  the 

»  Jvmry,  192.  544  Inti.  140,  and  12  Co.  79. 
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admiral  jurisdiction.  3.  That  when  the  ship  came  with- 
in the  river,  then  it  it  confessed  to  be  within  the  cpunty  of 
Northumberland.  4.  That  when  a  taking  is  partly  on  the 
leai  and  partly  in  a  river,  the  common  law  shall  have  juris- 
diction. 9.  And  (12  Co.  79)  that  if  a  thing  be  done  upon 
the  sea  hore  del  county,  the  party  may  plead  to  the  juris- 
diction of  the  court. 

As  to  thesie  conrclusions,  many  remarks  might  be  made- 
It  is  true,  that  Mutiford,  of  counsel  for  the  defendant,  did 
assert  thai  the  courts  of  common  law  had  no  jurisdiction  of 
things  done  upon  the  sea,  for  that  a  certain  judgment, 
(which  Lord  Coke  interprets  as  meaning  the  jurisdic- 
tion of  the  admiralty  '^  is  given  among  or  to  mariners. 
But  Berrjjford,  C.  J.  utterly  denied  it,  and  so  far  from 
allowing  the  claim  of  the  admiralty  to  jurisdiction  on 
ike  sea,  or  even  admitting  its  legal  existence,  he  expressly 
declared,  that  the  King  willed,  that  the  peace  should  be 
kept,  as  well  on  the  sea  as  on  the  land,  and  that,  as  the  par- 
ty was  by  due  process  before  the  court,  he  should  be  com- 
pelled to  answer.  Of  what  was  he  to  answer?  Of  an  al- 
leged trespass  upon  the  eea  on  the  coast  of  Scarburgh.  So 
that  there  is  not  any  pretence  that  the  injury  arose  in  any 
port,  or  within  any  county  of  the  realm.  Nor  is  there  any 
intimation  by  the  court,  that  the  taking,  for  which  the  suit 
was  brought,  was  within  any  county,  from  which  a  jury 
might  come ;  nor  that  the  jurisdiction  was  sustained  be- 
cause, after  the  taking  upon  the  sea,  the  ship  was  brought 
into  port ;  nor  that  the  sea  was  without  the  body  of  any 
county.  On  the  contrary,  the  court  expressly  claim  juris- 
diction to  keep  the  peace  upon  the  sea,  as  well  as  upon  the 
land,  and  overrule  the  objection  of  the  counsel,  as  to  the 
necessity  of  the  act's  being  done  in  some  place  upon  land^ 
from  whence  a  jury  might  come. 

M  12  Co.  79. 
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So  far  then  from  its  being  true^  as  Lord  Coke  boldly  as- 
serta,  "  that  *^  all  these  points  are  directly,  without  any 
•train,  collected  out  of  the  s^id  book,"  it  may  be  safe- 
ly affirmed,  that  not  one  of  them  derives  any  support  or 
countenance  from  the  report ;  but,  as  far  as  the  case  de- 
cides any  thing,  it  is  against  them.  And  finally  the  case 
went  off  against  the  plaintiff  upon  his  own  prayer  for  a  bet- 
ter writ. 

Nor  is  this  all.  The  same  case  is  more  fully  and  exact- 
ly reported  by  Selden  from  a  manuscript  year  book  in  his 
own  possession,  from  which  it  is  here  recited  verbatim.^ 
<*  William  Crake  de  Hotham  fuit  soromon  a  respondre  a 
Robert  de  BeufSf  de  play  pour  que  il  avoit  prise  une  sune 
nief,  pris  de  t.40,  en  le  mer  juste  la  costere  de  Scardburgy  et 
de  yieke  le  amena  a  Hotham  en  le  counte  de  Norff.--^ 
Muitford,  Del  hore  qu'il  avute  counte  de  une  prise  fete  en 
le  mer  que  est  bors  del  conte,  issi  que  si  pais  se  join  fiats, 
il  ne  savereint  a  quel  visconte  mander  pur  fere  vener  pays,  e 
demand  jugement,  si  ceyns  pussont  de  ces  conuster. — 
Ed*  autre  part,  il  ly  sont  assigne  Admiral!  de  par  le  roy 
9ur  la  mer^  a  oyer  et  terminer  les  pleynts  de  chose  faii  en 
merj  et  n'entendons  point,  que  vous  volys  a  eux  tolyr  ju- 
risdiciioo.  Bery*  Nous  atons  poer  general  pur  my  tut 
Engleterre^  mes  del  poer  des  Admiralls,  dont  vous  paries, 
fie  Savons  rien^  ne  rien  de  nostre  poer  a  eux  volumus  assig- 
ner,  si  ceo  ne  seist  per  commandement  le  Roy,  de  quey 
▼ous  ne  moostres  rien,  &c.  Muitf.  Sire,  le  luy,  ou  ils 
dient  la  neef  este  pris,  n'est  in  nulle  visne  de  que,  &c. 
Howard.  II  est  issint  visne,  que  si  une  homme  occist  un 
auter  la  il  serra  pris  et  amesn  al  terre  e  pende,  aussi  ben 
come  pur  fet  fet  sur  le  terre.  Metingham.  Nous  \ous 
dioni  que  nous  avons  ausi  ben  poer  de  conisans  de  fei 

••  12  Co.  W.         "  Selden  on  ForUscue,  ch.  32.  noU  («). 
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fd  €11  mtr  come  Bur  terre,  dont  agard  que  toub  reapoDdea 
oualer/' 

Thia  ia  undoubtedly  an  authentic  reporti  and  completelj 
confirma  the  obaervationa  already  made  upon  Lord  Cokeys 
extraordinary  commentarj.  It  ia  here  explicitly  stated  by 
counaeli  that  the  admiralty  had  jurisdiction  to  hear  and  de- 
termine all  plaints  of  things  done  upon  the  seas ;  and  that 
the  supposed  taking  was  upon  the  sea  without  any  county. 
But  Beryford'  C.  J.  in  answer  aaid,  *<  we  have  general 
jurisdiction  throughout  all  England;  as  to  the  power  of 
the  admirals,  of  whom  you  speak,  we  know  nothing,  and  we 
will  assign  to  them  none  of  our  power,  unless  by  command 
of  the  King,  of  which  you  shew  nothing." — And  upon  the 
argument's  being  again  pressed,  that  the  taking  was  not  in 
any  ville  or  neighbourhood,  from  whfch  a  jury  might  come, 
Melingham  J.  declared,  <<  we  again  say,  (hat  we  have 
power  to  take  cognizance  of  a  thing  done  as  well  upon  the 
sea^  as  upon  the  land ;  and  we  award  you  to  answer  over.'' 
It  is  clear,  therefore,  that  the  court  did  claim  a  common 
law  jurisdiction  over  the  sea  at  this  time.  And  the  learn- 
ed Selden  (who  is  not  an  advocate  for  the  admiralty  in  ge* 
Dcral)  accordingly  remarks  *^  it  seems  to  me  by  this,  that  in 
those  times  the  common  law  had  cognizance  of  things  done 
upon  the  British  sea,  however  afterwards  it  kept  its  limita 
infra  corpus  comitatt^^  leaving  the  sea  to  the  admiralty ;'' 
and  in  his  treatise  upon  the  dominion  of  the  sea,  he  delibe- 
rately  asserts  the  same  doctrine."  In  corroboration  of  thia 
doctrine,  there  is  in  Molloy  (Book  2,  ch.  3,  s.  16,  p.  224,) 
a  copy  of  a  record  in  the  Tower  of  24  Edw.  3,  in  which 
an  action  was  brought  at  common  law  for  an  embezzlement 
on  board  of  si  ship  on  the  high  seas  (*Mn  mari  juxtaBritan- 
niam")  and  the  plaintiff  recovered  judgment." 

"  Selden  deDom.  mar.  lib.  2,  cap,  14,  p.  155,  cap.  24,  p.  209. 
^  See  also  Spelman  Reliq^.  217.— 40  J$sis.  Hdj^Zouch  114.— 2  HiOi 
VOL.  II.  63 
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Another  case  is  7  Rich.  2,  cited  from  Sialkam^s  Abridg- 
ment.* It  is  thus  summarily  stated  <'  En  trans  d'un  neife 
et  certen  marchandises  pris;  Vavasour^  Nous  le  priso- 
mus  en  U  liaut  mere  ovesque  les  Normandes  qu'eux  sont 
ennemyes  le  Roy,  jugemeni  si  actionem.  JlfarfcAom,  Ceo 
amount  a  nient  pluis  que  de  riens  coupable.  Charleiony  ceo 
pie  est  bone,  per  quod  respondes  a  ceo." 

If  this  case  prove  any  thing,  it  proves,  that  a  capture  on 
the  high  seas  from  the  enemy  may  well  be  pleaded  as  a  spe* 
cial  plea  and  bar  to  an  action  of  trespass  for  the  capture ; 
and  that  a  court  of  common  law  will  sustain  such  a  plea.  If 
it  be  supposed  to  affirm  the  jurisdiction  of  such  a  court  over 
matters  of  prize,  it  is  not  law ;  if  to  deny  it,  it  has  nothing 
to  do  with  the  present  controversy. 

These  are  all  the  cases  adduced  by  Lord  Coke  down  to 
the  13  Rich.  2,  to  disprove  the  jurisdiction,  which  has  been 
asserted  in  favour  of  the  admiralty.  Unless  I  am  very 
much  mistaken,  they  entirely  fail  of  their  intended  pur- 
pose ;  and  leave  the  current  of  ancient  authority  flowing 
with  an  uniform  and  irresistible  force  in  its  favour.  ' 

Such  then  being  the  ancient  or  original  jurisdiction  of  the 
admiralty,  it  will  be  in  the  next  place  proper  to  consider,  in 
what  respects  it  has  been  altered  by  statutes  and  decisions 
made  since  the  period,  of  which  we  have  been  speaking. 

The  Stat.  13  Rich.  2,  ch.  5,  enacts,  <Mhat  the  admirals 

and  their  deputies  shall  not  meddle  henceforth  of  any  thing 

done  within  the  realm,  but  only  of  a  thing  done  upon  the 

seOf  according  as  it  hath  been  duly  used  in  the  time  of  the 

noble  King  Edward  [3]  grandfather  of  our  Lord  the  King, 

that  now  is."  * 

P.  C.  17.— 5«fl  Laws,  Treetite  qf  the  Dotn.  tftkt  S^;i45.~-And  Ex- 
Un  121,  te.  where  he  oouuneDts  very  satisfactorily  oH  this  very  case. 

^  TransgretiUf  pL  54. 

00  ••  Qiie  les  adiniralx  et  leur  deputees  ne  sol  mellent  desorenavant 
de  oalle  cboi>e  fait  deinz  le  Roialme,  niais  soutement  de  chose  fait 
stir  le  meer  selonc  ceo  q*ad  este  duement  use  el  temps  da  neble  Hoy 
Edward  aiel  nostre  seigoeur  le  roy  q*or  est.'* 
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The  Stat.  15  Rich.  3,  ci.  3,  enacts  <<  that  of  all  manDer 
of  contracUi  pleas  and  quereles  "  [complaints  or  controver- 
sies] and  of  all  other  things  done  or  arising  "  within  the  bo* 
dies  of'Counties,  as  well  by  land  as  by  water;  and  also  of 
wreck  of  the  sea,  the  admiraPs  court  shall  have  no  manner  of 
cognisance,  power  nor  jurisdiction;  but  all  such  manner  of 
contracts,  pleas  and  quereles,  and  all  other  things  rising 
within  the  bodies  of  counties,  as  well  by  land  as  bj  water, 
as  afore,  and  also  wreck  of  the  sea,  shall  be  tried,  determin- 
ed, discussed  and  remedied,  by  the  laws  of  the  land,  and  not 
before  or  by  the  admiral,  nor  his  lieutenant,  in  any  wise.  / 
Nevertheless  of  the  death  of  a  man,  and  of  a  roaihem  done 
in  great  ships,  being  hovering  in  the  main  stream  of  great 
rivers,  only,  beneath  the  bridges  "^  of  the  same  rivers  nigh 
to  the  sea,  and  in  none  other  places  of  the  same  rivers,  the 
admiral  shall  have  cognizance ;  and  also  to  arrest  ships  in 
the  great  flotes  for  the  great  voyages  of  the  king  and  of  the 
realm ;  saving  always  to  the  king  all  manner  of  forfeitures 
and  profits  thereof  coming;  and  he  shall  also  have  jurisdic- 
tion upon  the  said  flotes  during  the  said  voyages,  only  sav- 
ing always  to  the  lords,  cities  and  boroughs,  their  liberties 
and  franchises/' 

The  Stat.  2  Hen.  4,  ch.  11,  provides,  that  the  statute,  13 
Rich.  2,  be  firmly  holdeo  and  kept,  and  put  in  due  execu- 
tion ;  and  that,  as  touching  a  pain  to  be  set  upon  the  admi- 
ral or  his  lieutenant,  that  the  statute  and  the  common  law 
be  holden  against  them ;  and  that  he,  that  feeleth  himself 
grieved  against  the  form  of  the  said  statute,  shallbave  his 
action  grounded  upon  the  case  against  him  that  doth  so  pur- 
sue in  the  admiral's  court,  and  recover  his  double  damages 
against  the  pursuant,  and  the  same  pursuant  shall  incur  the 
pain  of  {.10  to  the  King  for  the  pursuit  so  jnade,  if  he  be 
attainted. 

*i  *«  Contraetest  pleet  et  qnereles." 

n  '*  Faitx  oo  sonrdants."  Exton  omits  "  ouV       .  *"  "Poaats."  , 
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It  was  upon  these  statutes,  that  thcf  cootroversies  respectp 
log  the  adtniraltj  were  so  zealously  and  obslinately  main* 
tained  during  more  than  two  centuries.  It  is  not  oij  inten* 
tion  to  examine  how  far  the  statutes  themselves  or  the  pre* 
ambles  thereof,  or  the  petitions,  on  which  they  were  found- 
ed,  have  been  fairly  published  from  the  records  of  the 
Tower.M  It  will  be  sufficient  for  my  purpose  to  shew,  what 
have  been  the  constructions  respectively  urged  by  the  ad- 
vocates and  the  opponents  of  the  admiralty,  and  to  consi- 
der how  far  the  respective  opinions  are  reconcileable  witb 
themselves  or  with  sound  principles. 

In  the  construction  of  these  statutes,  the  admiralty  baa 
uniformly  and  without  hesitation  maintained,  that  they  never 
were  intended  to  abridge  or  restrain  the  rightful  jurisdiction 
of  that  court ;  that  they  meant  to  take  away  any  preteocB 
of  (fdtertaining  suits  upon  contracts  arising  wholly  upon 
land,  and  referring  solely  to  terrene  aflfairs ;  and  upon 
torts  or  injuries  which,  though  arising  in  ports,  were  not 
done  within  the  ebb  and  flow  of  the  tide ;  and  that  the  lan- 
guage of  those  statutes,  as  well  as  the  manifest  object  there- 
of as  stated  in  the  preambles,  and  in  the  petitions,  on  which 
they  were  founded,  is  fully  satisfied  by  this  exposition.  So 
that  consistently  with  these  statutes,  the  admiralty  may  still 
exercise  jurisdiction  1.  Over  torts  and  injuries  upon  the  high 
seas  and  in  ports  within  the  ebb  and  flow  of  the  tide,  and 
in  great  streams  below  the  first  bridges ;  2*.  C>ver  all  mari- 
time contracts  arising  at  home  or  abroad ;  3.  Over  matters 
of  prize  and  its  incidents. 

On  the  other  hand,  the  courts  of  coromba  law  have  held, 
that  the  jurisdiction  of  the  admiralty  is  confined  to  con- 
tracts and  things  excltmvely  made  and  done  upon  the  high 

'*  Those  who  have  coriosity  to  iadolge  io  sueb  speculations  may  re- 
ceive a  great  deal  of  information  from  the  learned  latxrars  of  Doctor 
EsBlon.    See  Exum  e^,  2,  p.  286,  Id.  eh,  6,  p.  314,  14.  ch.  6,  p.  331.  - 
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seas, and  to  be  executed  upon  the  high  seas;  that  if  has  no 
juriadietion  over  torts,  offences  or  injuries,  done,  in  ports 
within  the  bodiea  of  counties,  notwithstanding  the  places  be 
within  the  ebb  and  flow  of  the  tide ;  nor  over  maritime  con- 
tracts made  within  the  bodies  of  counties  or  bejond  sea, 
although  they  are,  in  some  measure,  to  be  executed  upon 
the  high  seas;  nor  of  contracts  made  upon  the  high  seas  to 
be  executed  upon  land,  or  touching  things  not  in  their  own 
nature  maritime,  such  as  a  contract  for  payment  of  money; 
nor  of  any  contracts,  though  maritime  and  made  at  sea, 
which  are  under  seal  or  contain  unusual  stipulations ;  and 
to  complete  (he  catalogue  of  disabilities,  it  has  been  strenu- 
ously held  by  Lord  CokCf  that  the  admiralty  is  not  a  court 
of  record,  and  of  course  has  no  power  to  impose  a  fine,  and 
ttiat  it  cannot  take  a  recognizance  or  stipulation  in  aid  of  its 
general  jurisdiction.**  So  that,  upon  the  common  law  con- 
struction of  these  statutes,  the  admiralty,  as  to  contracts,  is 
left  with  the  idle  and  vain  authority  to  enforce  contracts, 
which  are  made  upon  the  high  seas  to  be  executed  upon  the 
high  seas.  We  shall  have  occasion  hereafter  to  notice  some 
extraordinary  exceptions  to  these  doctrines. 

Happily  for  the  admiralty,  it  has  been  able  to  regain  the 
right  to  fine  and  punish  for  conteAipts,*^  and  to  take  and  en- 
force stipalations.**  But  let  it  not  be  imagined,  that  the 
limited  powers  at  present  permitted  to  be 'exercised  by  the 
admiralty  have  been  obtained  without  a  struggle.  From  a 
historical  review  of  the  cases  in  the  books,  it  will  abundant- 
ly appear,  that  it  has  been  constantly  in  danger  of  losing  its 
most  useful  jurisdiction.     On  the  other  hand,  the  courts  of 

»  TmUn$om'»  Cau  12  Co.  104.— 4  intt.  ^M.^Empring^am*s  Case 
12  Co.  84,  and  cases  cited  in  Creamer  vi.  TooKUy.  Godb.  385,  387. 

«'  12  Co.  62.— 1  Feti/.  1.— fif/yfe«  17. 

w  Hook  vs.  Shoreton  1.  Ld.  Ray.  097.— S.  P.  2  U.  Ray.  632.— 
'Grtenway  vs.  Barker^  Godb.  261 . 
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common  law,  by  a  silent  and  steady  march,  have  gradually 
extended  the  limita  of  their  own  authority,  until  they  have 
naorped  or  acquired  concurrent  jurisdiction  over  all  causes^ 
except  of  prize,  wilhin  the  cognisance  of  the  admiralty.— 
And  even  as  to  matters  of  prize,  its  exclusive  authority 
was  not  finally  admitted  and  confirmed  until  the  great  case 
of  Lindo  vs.  Rodney,^  almost  within  our  own  times.  It  is 
curious  indeed  to  observe  the  progress  of  the  pretensions 
of  the  courts  of  common  law  in  amplifying  their  jurisdic- 
tion. At  first  they  disclaimed  all  cognizance  of  things 
done  without  the  bodies  of  the  counties  of  the  realm;  and 
even  over  collateral  matters  done  out  of  the  realm,  which 
came  incidentally  in  question  upop  issues  regularly  be- 
fore the  courts.^  They  afterwards  held  cognizance  of  con- 
tracts originating  within  the  realm,  to  be  executed  abroad; 
of  contracts  made  abroad,  to  be  executed  within  the  realm; 
and  finally,  after  much  hesitation  and  doubt,  by  the  use  of 
a  fiction,  often  absurd  and  never  traversable,  over  all  per- 
sonal causes  arising  on  tlie  high  seas  or  in  foreign  realms, 
without  any  regard  to  the  place  of  their  transaction  or  con- 
summation.''^ Upon  what  principles  of  the  ancient  com- 
mon law  this  extension  of  jurisdiction  can  be  supported,  it 
is  difficult  to  perceive.  It  has,  however,  been  established 
by  the  usage  and  decisions  of  ages ;  and  now  rests  upon 
the  same  basis  and  no  other,  that  sustains  the  immemorial 
claims  of  the  admiralty. 

^  Lindo  TS.  /Sodrusy.  Doug,  R.  613.  n. 

"^v  Maifn-  Year  Book,  613.  18  Eim.  2.— Lttt.  lib.  3,  $.  440.  21  Bin.  4 

36.— Docfor  and  Stud.  B.  2,  ch.  i.-^ForUsc^,  ch,  32  p.  38.— fi^eU.  ds 
Dom.  Maris^  ch,  24,  p,  209,  and  the  cases  cited  in  Creamer  ts. 
TooKUy,  Godb.  38d.  387. 

71  See  1  Rich.  3,  4,  pi  7.-32  H.  6,  25,  b.— 39  H.  6,  39.— 11  H. 
7,  6._F.  N.  B.  114.— Domioie**  Case,  6  Co.  46.— Co.  LUt.  261*  b.— 
4  JntL  141,  142.— CofwtoAie'i  Case,  5  Co.  106.— 12  Co.  79.-2  Inst.  51. 
—2  BronnL  16.-  Tucker  ts.  Capp,  2  RoU,  R,  497.— S^dnM  Jmbash 
▼s.  JoUig".  Hob.  78.— ZoticA.  101,  125. 
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It  will  be  Decessary,  in  the  subsequent  examination  of  the 
doctrines  which  the  common  lawyers  have  asserted  to  sup* 
port  their  construction  of  the  statutes  of  Richard  2»  to 
dasB  the  cases,  in  order  more  effectually  to  investigate  the 
principles  upon  which  they  are  founded*  Before,  however, 
we  proceed  to  that  examination,  it  may  be  well  to  dispose 
of  some  of  the  cases  cited  by  Lord  Coke^  which  canno) 
properly  be  reviewed  jo  any  other  manner. 

Several  of  these  may  be  dismissed  in  a,  few  words.  The 
cases  in  12  H.  6,  rot.  123,  124,  in  38  H.  8,  and  in  Bm- 
UWs  Entries  23,  do  not  appear  to  have  been  adjudg- 
ed. The  same  observation  applies  to  the  cases  of  premu- 
Hire  in  38  H.  6,  roL  36  and  9  H.  7.  Indeed,  these 
eases  seem  open  to  a  more  decisive  objection,  for  it  is 
impossible,  consistently  with  any  reasonable  interpretation 
of  the  Stat.  16  Rich.  2,  c&.  5,  or  of  any  previous  statute 
of  premunire,  to  apply  the  words  to  (be  admiralty.  The 
language  of  all  of  them  is  exclusively  and  directly  pointed 
against  the  usurpations  of  the  church  of  Rome  ;  and  there 
is  not,  as  far  as  I  have  been  able  to  trace,  a  single  authority 
to  support  the  dictum  of  Lord  Cofce,  that  a  premunire 
lies  against  the  admiralty.''^  Indeed,  the  extravagance  of 
his  doctrines  on  this  subject  cannot  be  better  illustrated, 
than  by  his  pertinacioiisly  including  any  excess  of  juris- 
diction by  the  court  of  chancery  in  the  same  penalty ;  an 
opinion,  which  has  been  long  since  exploded. 

In  respect  to  some  other  cases  cited  by  him,  it  is  im- 
practicable to  give  any  answer ;  because  they  are  not  so 
stated,  as  to  present  any  particular  points,  and  no  reasons 
are  assigned  for  the  asserted  judgments.^*    %\tfk  the  case 

7'  4  Imt.  137,  kc. 

T3  3  Imt.  120.— See  BwkUyU  Case,  2  Leo.  182.— Zoucft.  116.— iE^^r- 
/on,  261. 

7^  See  cases  cited  4  Ime.  136,  &e.  and  G(mI6.  261. 
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of  Burton  ts.  Pu^,^  on  which  he  so  Btreouously  fcliefl,  is 
the  mere  naked  statement  of  a  record ;  and  to  make  it 
at  all  applicable  to  his  purpose.  Lord  Coke  gratuitously  as- 
sumes, that  the  taking  of  the  ships  was  actually  in  the  haven 
of  Bristol^  within  the  ebb  and  flow  of  the  tide,  whereas  the 
record  itself,  as  quoted  by  him,  only  states  the  taking  to 
have  been  **  infra  corpus  comitatus  Bristoliie,  et  non  super 
ahum  mare."  It  would  seem  also,  that  the  ships  were  prizes 
taken  out  of  the  possession  of  the  captors ;  for  the  taking  is 
alleged  to  be  with  the  plaintiff's  prisoners  and  merchandises 
on  board  ;  and  if  so,  whatever  doubto  might  then  exbt,  it 
IS  now  clear  that  the  admiralty  had  jurisdiction*  Be  this  as 
it  may,  in  as  much  as  no  reasons  are  given  for  the  judgment* 
it  cannot  be  admitted^  that  it  warrants  the  inferences  of 
Lord  Coke.  The  action  was  founded  on  the  slat,  of  13 
Rich.  2,  enforced  by  2  H.  4,  ch.  21,  which  prohibits  the 
admiral  to  meddle,  but  only  of  a  thing  done  upon  the 
sea,  according  as  had  been  done  in  the  reign  of  Edw.  3. 
If,  at  that  time,  the  admiralty  i;ad  jurisdiction  over  torts 
done  on  tide  waters  within  ports,  (as  it  seems  to  me  incon- 
testible  it  had)  there  could  be  no  ground  to  support  the  ac* 
tion,  if  the  taking  was  on  tide  waters  in  Briitol ;  and  the 
verdict  of  the  jury  would  fairly  warrant  an  inference,  that 
the  taking  was  not  in  the  haven  of  Bristol  on  such  waters, 
.but  in  some  place  out  of  the  ebb  and  flow  of  the  tide.''*  It 
is  useless  however  to  comment  upon  a  case,  the  circum- 
stances of  which  are  not  so  stated,  as  to  raise  any  distinct 
qnestions.'" 

w  6  H.  6,  rot.  303.--4  Jmt.  137.  f«  Zouch.  116. 

''^  It  is  not  a  little  remarkable,  that  no  actions  founded  on  this  sta- 
tute, for  an  alleged  tart  or  trespass  in  ports,  are  cited  in  the  lMX>k8,  ex- 
cept this  case,  and  tvro  others  (12  H.  6.  ro/.  123,  124.— 4/fuf.  138,  139. 
whtch  do  not  appear  to  have  t)«en  adjudged.  All  the  other  cases 
reported  are  upon  contracts.  Dyer  159. — Godb,  38«'>. — Cro,  Jac,  603.— 
1  RoU.  415.— S|.  C.  3  Bulst.  205.— 31  tl.  6.  in  4  Inst.  138.  The  prohi- 
bitions Ro  frequent  in  the  books  were  prohabijr  fiNin4ed  on  the  stat.  15 
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Ab  to  the  dictum  in  30  H.  6^  6,  respecting  the  admiralty 
judges,  that  **  the  place  aod  things  of  which  they  hold 
plea,  are  out  of  the  realm/'  ^  if  it  means  to  speak  of  the 
realm  in  its  largest  sense,  it  will  include  the  British  seas,^ 
and  is  not  law ;  if  in  a  more  narrow  sense,  as  including  only 
the  bodies  of  the  counties,  it  will  be  fully  considered  here* 
after. 

Let  us  now  pass  to  the  consideration  of  the  reasons  alleg- 
ed, in  the  construction  of  Ihe  statutes  of  Richard  2,  to  ex- 
clude the  jurisdiction  of  the  admiralty  in  ports  and  havens^ 
within  the  ebb  and  flow  of  the  tide.  As  far  as  these  rea- 
sons can  be  gathered  from  the  imperfect  light  of  reports, 
and  from  the  laborious  commentaries  of  Lord  Cokty  they 
resolve  themselves  into  the  following  propositions.  1.  That 
the  body  of  every  county  includes  all  navigable  salt  wa- 
ter^j  **  where  one  may  see  what  is  done  on  the  one  part  of 
the  water  and  on  the  other,  as  to  see  from  one  land  to  the 
other.''  2.  That  the  sea  is,  ex  vi  termini^  without  the  body 
of  any  county.  3.  That  all  ports  and  havens  are  within  the 
.  bodies  of  counties.  4.  That  where  the  common  law  hath 
jurisdiction  it  excFudes  the  admiralty,  and  the  common  law 
hath  jurisdiction  in  ports  and  havens. 

In  respect  to  the  first  proposition,  it  undertakes  to  define 
the  boundary  of  a  county  on  the  sea  coast  at  common  law» 
The  only  authority  in  support  of  this  definition  is  the  opin- 
ion of  Stanton^  J.  in  8  Edw,  2,  already  cited ;  **  for  nei- 
ther Staundford  "  nor  Lord  Coke  pretend  to  assert  it  upon 
any  other  ground.  And  even  StantoUf  J.  does  not  state^ 
that  such  waters  are  within  the  body  of  a  county,  but  only 
that  the  coroner  has  jurisdiction  there;  and  we  have  alre«- 

''*  Le  lieu  et  les  choses  douat  ils  tiendroot  plea  sent  bors  dal 
ipqialme.** 

"^  Co.  lAU.  259,  b.— 1  Rott.  Jbr.  528, 1. 13. 

«  Fiit.  Akr.  Carone  399.  •«  Stmmi.T.  C.  51. 
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dy  shewn,  tbat  io  early  times  coroneri  and  sheriffs  exercis- 
ed a  concurrent  authority,  even  upon  the  high  sea  itself."" 
Indeed  Lord  Hale^  in  quoting  this  very  case,  "  couHidera  it 
as  no  absolute  proof;  for  he  says,  *'  an  arm  of  the  sea,  which 
lies  within  the  fauces  (errcr,  where  a  man  mtiy  reasonably 
discern  between  shore  and  shore,  is,  or  at  leaf^t  may  be^ 
within  the  bod^  of  a  county.'^  And  it  is  undoubtedly  true, 
that  by  ancient  grant  or  statute  an  arm  of  the  sea  may  be 
within  the  bounds  of  a  county ;  and  perhaps  as  to  all  nar 
Tigable  rivers,  where  the  tide  ebbs  and  flows,  since  the  stat. 
15  Rich*  2,  ch.  3,  the  admiralty  jurisdiction  may  be  well 
held  to  be  excluded  in  all  places  above  the  first  bridges  next 
to  the  sea.^  And  this  would  be  a  satisfactory  answer  to 
the  cases  cited,  by  Lord  Coke  in  7  H.  6,  22,  25."*— 16  H. 
6.^35  H.  8,  and  36  H.  8."  But  to  niointain  that  this  is 
true  by  the  mere  force  of  the  common  law,  something  more 
is  necessary  than  so  imperfect  a  case  as  tbat  of  8  Edw.  2, 
which,  if  ever,  was  adjudged  at  a  time«  when  the  jurisdic- 
tion of  the  commoa  law  was  concurrent  with  the  admiralty 
upon  the  high  seas.*'  Besides,  in  Ftoie^  vs.  Blake  "  this 
very  case  of  8  Edrv*  2,  was  by  the  judges  denied  to  be 
law,  though  it  was  affirmed  in  some  other  cases.*" 

On  the  other  hand,  in  Sir  H.  Consiable^s  case,  ^  it  was  ex- 
pressly adjudged)  as  has  been  already  stated,  that  the  soil^ 

»5«M.  de  Dam.  Mar.  Ub.  2,  cap.  U.^Zoueh.  114.— ^jwlm.  Reliq. 
917.-^2H.P.G.  17, 18,  10. 

«  De  PaHiOuimaritf  cb.  4,  p,  10. 

M  ExUm.  127,  kc  2  H.  P.  €.  16,  17. 

^  TMa  is  probablf  a  wmg  cJtatkMi,  ibr  there  it  ockcaae  at  aH  a^ 
plicable  to  tbe  salject  in  the  year  book  of  tbat  jear. 

^     »  4  huL  138,  141. 

^  Zouck  UA.^Seld.  Dom.  Mar.  IW.  2,  cap.  14,  p.  156,  560, 106.— 
Andr.  R.23\.^E2Unh  155. 

^2RoU.4B.  ••Oroenl22,  ••  5  Co.  106,  &c. 
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OB  vfaicli  the  sea  ebbs  and  flows,  may  be  parcel  or  a  manor, 
and  thai,  when  the  sea  flows  and  has  plenUuiintm  mariB^ 
the  admiral  shall  have  juriftdkrion  of  every  thing  done  on 
the  water,  between  the  high  and  low  water  mark,  bj  the 
ordinary  and  natural  cu^orse  of  the  sea;  and  yet,  when  tbt 
sea  ebbs,  the  land  may  belong  to  a  subject,  and  every  thing 
done  on  the  land,  when  the  sea  is  ebbed,  shall  be  tried  at  com- 
mon law,/or  it  u  ihen  parcel  of  the  eouuty^  and  infra  corpus 
comitatus  ;  and  so,  between  the  high  and  low  water  mark| 
the  cofiimon  law  and  the  admiralty  have  divisutnnmfmum. 
It  i«  probable  that  the  court  meant  here  to  speak  of  land  on 
the  open  sea  coast ;  but  it  is  very  difficult  to  perceive,  why 
the  same  principle  should  not  apply  as  to  the  tide  water) 
io  ports  of  the  sea*  If  land  on  the  sea  coast  when  the  tide 
is  out,  be  to  low  water  mark  within  the  body  of  tbe  county, 
and  yeU  when  the  tide  is  at  the  flood,  it  is  deemed  within 
the  admiralty  jurisdiction,  because  it  is  then  the  sea,  why 
should  not  the  same  doctrine  apply  to  the  ebb  and  flow  of 
the  tide  in  ports  and  hayens  ?  Until  some  strong  reason  can 
be  assigned  for  a  distinction,  it  would  seem  more  conforoh 
able  to  law  and  nature  to  hold,  that  the  bodies  of  counties, 
bounding  on  navigable  waters,  are  limited  at  all  times  by  the 
line  of  the  sea  tide ;  and  this  is  the  doctrine  asserted  by  the 
admiralty." 

In  the  next  place,  it  is  asserted,  that  the  sea,  ex  vi  ter- 
Wiim,  imports  salt  water  without  the  body  of  a  county,  by 
tbe  definition  of  the  common  law.  The  authority  prineipaily 
relied  on,  to  support  this  position,  is  the  case  in  Edward 
the  fifst^s  time."*  That  case  has  been  already  fully  con- 
•idered,  aad^  it  is  clear,  that  it  does  not,  in  any  manner, 


«  Esi&n,  eh.  X  p.  90.-^h.  4,  p.  87.-<&.  8,jp.  Mh^Zauck,  UO.^ 
^*f  Cm.  Moore  121 — But  see  2  Eaa.  P.  C.  803.—  Bac.  JJkidg, 
ourtt  qfAdmirdthf  A. 

»  FUi.  4^.  ^vonsy,  192.— 4  Imt.  140-12  O.  79. 
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warrant  the  assertion.  On  the  other  hand.  Lord  Hale^^ 
in  defining  what  the  sea  is,  says,  that  it  is  either,  that 
which  lies  within  the  body  of  the  county  or  without ;  that 
arm,  or  branch  of  the  sea,  which  lies  within  the  fauc€$ 
ferrety  and  is,  or  at  least  may  b«,  within  the  body  of  a 
county ;  that  part,  which  lies  not  within  the  body  of  a 
'county,  is  called  the  main  «ea,  or  ocean.**  And  his  Lord- 
ship  is  well  warranted  in  this  distincfion  or  definition  by 
authority.^  Beliides  the  cases  already  ciled  (in  2:2  AssU. 
93  and  5  Co.  107)  it  was  held  by  Choke,  J.  in  8  Edw.  4. 
19  {and  his  opinion  was  approved  in  5  Co.  107)  that  where 
the  sea  ebbs  and  flows  over  land,  when  it  flows,  it  is  ihea 
pares/  of  the  sea.  And  in  Barber  vs.  Wharton,*  the 
Court  held,  that  a  contract,  alleged  <o  be  made  infra  fiux* 
urn  et  r^uxum  maris,  might  be  on  the  high  sea,  and  was 
so,  if  the  water  was  at  high  water  mark.  It  should  have 
been  called,  in  accuracy  of  1an)i;uage,  **  the  sea,"  because 
the  **  high  sea,"  or  *^  main  sea,"  {altum  mare,  or  le  haul 
meer)  properly  begins  at  low  water  mark.**  Aiid  so  is  the 
unquestionable  distinction  of  the  admiralty •**  Nor  is  this 
distinction  unimportant.  The  statute  of  13  Rich.  2.  ch.  5. 
prohibits  the  admiral  to  meddle,  except  of  things  done  on 
the  sea  (*^sur  le  meer'**)  which  includes  the  ebb  and  flow 
of  the  tide  on  the  seacoast,  and,  as  the  admiralty  contends, 
in  ports  and  havens  also;  whereas  Lord  Coke,  and  the 
common  lawyers,  perpetually  construe  the  exception  of  the 
statute,  as  though  it  were  **  high  sea"  {altum  mare,  le  hasd 

^  De  p&riubut  martf«  eh,  4«  p*  10. 

•«  hofd  HsU  msQifettiy  eon^iden,  that  the  mere  cirsamitaBce,  that 
•  the  place  is  wilbin  the  body  of  a  oouot  j,  &oen  not  eiclude  the  admi* 
ralty  jurisdiction,  for,  after  speaking  of  the  narrow  sea,  as  l)eitig 
within  the  liody  of  a  county  or  irithout,  he  adds,  that,  in  tbix  sea,  itie 
king  ezercises  his  right  of  Jurisdiction  ordinarily  by  his  admiral.— />i 
Port,  Mar.  ch.  4. 

9^2L,Bt^.U52.      M  1  ai.  Cbmin.  IMi      •v  JBstoma.3,4,(^«r- 
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meer)  and  assert,  ^'  that  where  a  place  is  covered  over  with 
•alt  water,  and  not  of  any  countj  or  town,  there  it  is  alium 
marti  but  where  it  is  within  the  county,  it  is  not  aliwn 
mclT*e.**"  In  fact,  what  is  **  the  sea,'*  or  the  «*  high  sea," 
has  nothing  to  do  with  the  bounds  of  counties,  but  is  ascer- 
tained bj  high  and  low  water  mark,  on  the  sea  coast ;  and, 
hj  parity  of  reason,  it  should  be  the  same  in  ports  and 
havens."* 

The  third  proposition  is,  that  all  ports  and  havens  are 
within  the  bodies  of  the  counties  of  the  realm.  By  ports 
and  havens,  as  the  words  are  here  used,  are  meant,  not 
merely  port  or  haven  towns,  but  all  the  tide  waters  includ* 
ed  within  the  harbours  and  franchises.  This  proposilioo 
is  attempted  to  be  sustained  as  an  inference  from  the  prior 
propositions,  and  '  from  the  authorities  already  stated,^*** 
which  have  been  fully  considered  and  answered.  All  Ihe 
subsequent  cases,  from  the  earliest  to  the  latest,  profess  to 
proceed  upon  these  apthorilies,  feeble  and  inconclusive  as 
they  must  be  confessed  to  be.^  Indeed,  some  of  these 
cases*  are  perfectly  consistent  with  the  claims  of  Ihe  admi* 
ralty,  for,  since  the  statute  13  Rich.  2,  ch.  6,  it  is  admit* 
ted,  that  the  admiralty  has  no  jurisdiction  in  rivers,  above 

*"  Liigh  vs.  BurUy^  Omn  122.— C<mi^a6(e'i  casct  6  Co.  106.— 1  H. 
P.  C  424. 
••  See  QodfreyU  case.  Latch.  11.  Hale  de  Port.  th.  4,  p.  10. 
*••  Fits.  Jwmry  192.— /rf.  Corone  309.— /<!.  Conisance  36. 

»  Leigh  vs.  Burley,  Omen  122.— 5f.  C.    2  BrotvnL  37.— rfofcf  vs. 

Blagve,  Cro.  Juc.  ,VA.^S.  C.  2  RoU.  A^.-^-Mowe  891 fViUet  ▼«.  New- 

fort^  1  RoU,  2fiO — Dorrington*s  case,  Moore  916.— 7Wn%  Home  ts. 
Boreman^  2  Bronml.  13.— Bu/2er  vs.  Thayer^  2  BronmL  29.'^Goodmn 
vs.  Tomj^'yif,  JVoy.  R.  148.— TVuilcer  vs.  Gait,  1  Roll.  Atrrid,  633. 1. 
-Id.^FeUhason  ▼».  Ormslejf,  3  T.  R.  316.— The  doctnoe  in  3  oors 
891,  **  that  the  coasts,  nhores,  and  taarboars,  are  all  oat  of  the  power 
of  the  admiral.  ezr«>pt  io  the  two  ra^es  allowed  ^periallj  in  statute  16 
Rich.  2.*'  \%  not  law ;  for  it  it  dear,  that  oo  the  ^ea  coasif:.  as  far  as 
the  tide  flows,  the  adrotraltj  hath  jurisdiction,  when  the  sea  is  foil. 

9  Nojf  148,  Cr^  Jac,  614,  and  3  T.  it.  3f5. 
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the  first  bridges  next  to  the  sett,  and  the  places  on  fbe 
Thames^  mentioDed  in  these  reports,  would  therefore  be 
exchided. 

The  fourth  proposition  is,  that  where  the  commoD  law 
hath  jurisdiction,  it  excludes  the  admiralty ;  and  the  com* 
mon  law  hath  jurisdiction  in  ports  and  havens.  This  pro- 
position  also  rests  on  the  same  authorities,  as  the  preced- 
ing.' It  has  been  already  shewn,*^  that  the  common  law 
originally  had  jurisdiction  on  the  high  seas,  concurrent  with 
the  admiralty  ;  and  the  exercise  of  that  jurisdiction  would 
be  just  as  conclusive  against  that  of  the  admiralty  on  the 
high  seaSf  as  it  is  now  assumed  to  be  in  forts  and'havens. 
It  is  certain,  that  the  admiralty  did  anciently  take  cogni* 
zanre  of  suits  in  porta,  and,  if  the  common  law  did  the 
same,  the  only  reasonable  inference  is,  that  the  cognisance 
was  concurrent.*  And  it  is  hardly  necessary  to  repeat, 
that  the  authorities  relied  on  do  not  warrant  any  diflhrent 
doctrine.  Indeed  it  never  was  true,  and  is  not  now  true, 
that  the  jurisdiction  of  the  common  law  excluded  tliat  of 
the  admiralty.  In  cases,  now  manifestly  within  the  admi- 
ralty jurisdiction,  the  common  law  claims  a  concurrent 
cognizance,  as  will  be  abundantly  shewn  hereafter.* 

In  confirmation  of  the  doctrine  of  the  common  law,  which 
excludes  the  admiralty  from  cognizance  of  things  done  in 
ports  and  havens,  the  provisions  of  the  statute  of  2  H.  5.^ 
ch.  6.  and  27,  Elix.  ch.  11,  have  been  cited.  Theatatute 
of  Elis*  provides,  that  such  of  the  offences  therein  men- 
tioned, as  shall  be^done  on  the  main  sea,  or  eoasis  of  tk$ 
seOy  being  no  part  of  the  body  of  any  county  of  the  realm, 

3  FUx,  JvoTvry  192.— Conuaticf  36,  Cor<me  309, 

*  Zouch,  113,  Hak  ih  ParhAui,  ek.  7,  p.  99, 

*  Since  tlie  statate  29,  H.  9,  ch.  1A,  the  eoortt  of  eommoa  lavr  still 
claim  concurrent  Jurisdiction  of  the  otfeoces  8tated  in  that  statute, 
committed  in  creeks  and  arms  of  the  sea.    (2  H.  P.  C.  19— M.) 


OCTOBER  TERM,  1815. .  431 


De  LotSo  «i.  Bolt 


and  without  the  precincts,  &c.  of  the  cinqueporfSy  shall  be 
tried  aod  determined  befor^  the  Lord  High  Admiral,  and 
other  justices  of  oytr  and  terminer^  according  lo  the  form 
of  the  statute  of  28  H.  8.  ch.  15.  And  so  (says  Lord 
Coke)*  bj  the  judgment  of  the  whole  parliament,  the  juris- 
diction of  the  Lord  Admiral  is  wholly  confined  to  the  main 
sea,  and  coasts  of  the  sea,  being  no  parcel  of  any  county  of 
the  realm.  To  this  remark  it  has  been  very  properiy  te^ 
plied.  1.  That  the  jurisdiction  here  conferred  is  not  oa 
.  the  admiralty,  but  on  the  high  commission  court.  2.  That 
several  of  the  offences^  stated  in  the  statute,  are  buch,  aa 
never  were  within  the  admiralty  jurisdiction. 

The  statute  of  2  H.  5.  ch.  6.,  commonly  called  the 
$tahUe  of  truces^  gives  power  and  authority  to  the  coo»er- 
▼atora  of  truces,  appointed  by  that  act,  **  to  inquire  of  all 
auch  treasons  and  offences  against  the  truce  and  safe  con- 
ducts upon  the  main  sea  {sur  le  haui  meere)  out  of  the 
bodies  of  the  counties,  and  out  of  the  franchises  of  the 
cioqueports,  aa  the  admirals  of  the  kings  of  England,  be- ' 
fore  this  time,  reasonably,  after  the  old  custom  and  law  on 
the  sea  {sur  U  meer)  used,  haye  done  or  used  ;"  and  as  to 
similar  offences  committed  within  the  body  of  the  counties, 
the  coi^aerfator,  and  two  commissioners  joined  with  him, 
are  to  make  inquisition.  So  far  aa  this  statute  may  have 
been  argued  to  disprove  the  jurisdiction  of  the  admiralty  in 
ports,  it  admits  of  a  decisive  answer.  1.  That  the  juris- 
diction is  special,  and  no  more  disproves  the  admiraltj 
jurisdiction  in  ports,  than  on  the  high  seas ;  or  than  that 
of  the  common  law  over  offences  against  truces  committed 
on  land.  2.  That,  by  this  statute,  the  breaking  of 
truces  is  declared  treason,  and  is  punishable,  in  the 
manner  stated  in  the  statute,  by  a  special  court ;  but  it 

•  4  Tnxt,  137. 
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cannot,  bj  implication,  oust  either  the  common  law  or 
admiralty  of  its  jarivdictioo  over  any  other  offences.  3. 
That  if  the  argument  could  prevail,  it  would  onst  the 
jurisdiction  of  the  admiralty  over  homicides  and  mayhems 
com;iiitted  in  great  rivers  beneath  the  first  bridges,  which 
has  never  been  pretended. 

Indeed,  the  argument  derived  from  the  collateral  provi- 
sions of  statutes,  is  generally  unsatisfactory,  and  rarely 
conclusive ;  and  if  there  be  any  weight  in  the  present  one» 
as  an  exposition  of  the  true  jurisdiction  of  the  admiralty 
aince  the  statutes  of  Bichard  ILj  it  is  completely  counter- 
poised by  other  statutes.  The  statute  28  H.  8.  ch.  15| 
gives  the  high  commission  court  (created  by  that  act,  and 
of  which  the  admiral  is  the  chief  judge)  jurisdiction  of  ail 
<*  treasons,  feloniesi  murders,  and  confederacies,  thereafter 
to  be  committed  In  or  upon  the  «ea,  or  in  any  other  haven, 
river,  creek,  or  place,  where  the  admiral  or  admirals  Jbave, 
or  pretended  to  have  power,  authority,  or  jurisdiction." 
And  it  has  been  argued,  that  this  is  a  complete  recognition 
of  the  admiralty  jurisdiction  in  all  ports  and  havens.  Lord 
Coke  has  attempted  to  evade  the  force  of  the  argument,  by 
asHuming,  that  the  words,  *<  or  pretend  to  have,"  &c.  are 
to  be  understood  between  the  high  water  mark  atod  low 
water  mark ;  for  though  the  land,  at  the  reflow,  be  within 
the  county,  yet,  when  the  sea  is  full,  the  admiralty  has 
alHO  jurisdiction  as  low  as  the  sea  flows ;  but,  that  the 
words  extend  not  to  any  haven,  ri^er,  creek,  or  place,  that 
is  vrithin  the  body  of  the  county ."^  This  construction  is 
perfectly  gratuitous,  and  is  unsupported  by  the  words  of 
the  statute.  There  never  was  any  question,  that  the  admi- 
ral had  jurisdiction  within  the  ebb  and  flow  of  the  tide  o» 
the  8ea  coast.     The  only  controversy,  at  the  time  of  pass- 


7  See  Leigh  vs.  Burlejf,  Owen  132 3  Inst.  113. 
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ing,tbe  statute,  was,  whether  he  had  jurisdictioD  in  ports 
aod  havejBB,  and  it  is  certain,  that  he  always  did  **  preteod 
to  have"  jurisdictioD  there*  And  the  statute,  so  far  from 
neiatiying  this  claim,  declares  io  the  alteraative,  that  he 
Am,  or  pretends  to  hawe,  the  jurisdictioD.  Lord  flale,  in 
commenting  on  this  passage  in  the  statute,'  says,  "  This 
aeems  to  me  to  extend  to  great  rivers,  where  the  sea  flows 
and  reflpws,  below  the  first  bridges,  and  also  in  creeks  of 
the  sea»  at  full  water,  where  the  sea  flows  and  reflows,  aod 
upon  high  water  upon  the  shore,  though  these^  possibly^  be 
wUhiu  the  body  of  the  county ;  for  there,  at  least,  by  the 
statute  15  Itich.  2,  they  (the  admirals)  have  a  jurisdiction  ; 
and  thus,  accordingly,  it  hath  been  constantly  used  at  all 
iimeSf  even  when  the  judges  of  the  common  law  have  been 
named  in  the  commissbn ;  but  we  are  not  to  extend  the 
words  *^  pretend  to  have,"  to  such  a  pretence,  as  is  with- 
out any  right  at  all,  and,  therefore,  although  the  admiral 
pretend  to  have  jurisdiction  upon  the  shore,  when  the 
water  is  reflowed,  yet  he  bath  no  cognizance  of  a  felony 
committed  there."  And  in  Lacy*s  case,*  an  indictment 
before  the  high  commission  court  was  held  good  for  a  mur- 
der committed  at  Scarborough  sands,  though  it  was  alleged 
to  be  done  **  within  the  ebb  and  flow  of  the  tide  in  Scar- 
borough,  and  to  be  parcel  of  the  port  of  Scarborought** 
and,  as  some  of  the  reports  shew,  expressly  upon  the  ground 
that  the  jurisdiction  of  the  high  commission  court  extend- 
ed to  such  places.^*    And,  it  may  be  added  in  confirma- 

<2JBUe,P.  C.  16. 

•  2  mu,  P.  C.  19.— fif.  C.  I  Lto.  270,  sod  Mowe  121,  sod  see 
Oiven,  122. 

>•  1  Leo.  270.— Jtfbore  121.— Lord  HdU'i  explanation  of  this  judg- 
ment  (2  H.  P.  C.  20.)  does  not  seem  to  eomport  with  the  grounds  oi 
the  decision,  jm  stated  in  Leonard  and  Moore,  In  both  reports,  the 
case  is  pot  npon  the  point,  that  it  was  within  the  jurisdiction  of  the 
high  commission  court,  under  statute  28  H.  8,  and  not  (as  Lord  Hale 
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tion,  that  the  cominisBions,  issued  upon  this  statute,  have 
unifortnly  authorized  iDquisitions  of  all  relooies,  **  super 
mariy  vel  aliquo  rivo;  portu,  aqua  duici,  creca,  seu  loco 
quocunque  infra  fluxum  maris  ad  pleniludiDem  maris  a  qui- 
buscUnque  primis  pontibus  versus  mare  et  super  littus 
maris,  etc.  secundum  stjium  et  consuetudioem  regni  An- 
gliffi  et  curiiB  admiralitatis.'*'^  And  the  judicial  writs, 
issued  by  the  high  commission  court,  from  time  to  time,'' 
and  the  statute  of  11  and  12  Wtn.  3,  ch.  7,  in  pari  ma" 
teriay  seem  to  put  this  construction  beyond  all  question. 
The  statute  of  28  H.  8,  does,  therefore,  warrant  a  strong 
inference,  that,  at  the  time  of  its  passage,  it  was  understood 
as  law,  that  the  admiralty  had  jurisdiction  upon  tide  waters, 
in  ports,  havens,  and  creeks  of  the  sea.  And  Lord  Hale*9 
exposition  of  this  statute,  and  his  affirmation  of  the  admi* 
raify  jurisdiction  in  these  places,  ip  contradiction  to  Lord 
Cokey  has  been  very  recently  and  solemnly  recognised  by 

supposes)  the  death  being  on  land,  by  virtue  of  any  common  law  com- 
mission. In  the  reuort  in  Moore,  121,  the  followiiig  additional  opinioii 
is  inrputed  to  the  court,  that  '*  by  the  statute  13  Rich.  2,  ch.  6,  tbe 
admiral  him^^elf  is  prohibited  to  intermeddle  vrith  any  thing  within 
the  body  of  the  county,  as  aU  havens  are,  and.  on  that  account,  havens 
are  not  within  the  admiralty  ;  yet  all  tbe  land,  upon  which  tbe  water 
of  the  sea  flows  and  leflows,  is  within  the  jurisdiction  of  tbe  admi- 
ralty.*' This  remark,  in  its  obvious  purport,  seems  to  recognise  the 
doctrine  of  the  admiralty,  that  it  has  not  jurisdiction  in  ports  and 
Jiaveos,  as  such,  and  oirer  the  ports  and  haven  towns,  but  only  so  far  In 
the  ports,  &c.  as  the  sea  flows ;  and.  if  this  be  the  true  meaning,  it 
teems  to  coincide  with  that  avowed  by  Lord  Hale,  2  H.  P.  C.  17. 

11  2  HaU^  P.  C.  18.-*-The  words  of  tbe  commission  are  given  some- 
what diffpTcntly  by  Zouch,  112.  The  jurisdiction  is  thus  described : — 
**  Tam  in  ant  super  mari  ant  aliquo  portu,  nvo,  aqua  daici,  creca  sea 
loco  quocunque,  infra  fluxum  maris  ad  plenitudinem,  a  quibttscunqoe 
primis  pontibus  versus  mare,  quam  super  littus  maris  et  alibi  ubicon- 
que  infra  juried ictionem  nostram  maritimam  aut  iimites  admiralltatis 
regni  nostri  et  dominiorum  nostrorum."  And  see  Zoucht  93»  and 
g  Batt.  P,  C.  795,  and  Sir  L.  Jenkins'  charge,  91,  92. 

13  JExUnk  cA-  17,  p.  245,  &c, 
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the  twelve  judges  of  England^  and  sentience  of  death 
passed  in  pursuance  of  that  opinion.^' 

It  m^y  be  well)  in  this  connexion,  to  take  notice  of  an- 
other doctrine  of  the  common  law,  vis.  that  where  an  act  is 
done  partly  upon  the  land  and  partly  upon  the  sea,  the 
admiralty  is  excluded.  Hence  it  is  said,  that  if  a  ship  be 
taken  at  sea,  and  carried  to  a  port  within  the  body  of  a 
county,  the  admiralty  loses  its  jurisdiction.^*  It  is  difficult 
to  comprehend  what  an  act  is,  that  can  be  done  partly  on 
the  sea  and  partly  on  the  land ;  and  still  more  difficult  to 
perceive,  how  the  bringing  the  property  infra  praesidia, 
(if  I  may  so  say)  can  deprive  the  admiralty  of  its  jurisdic- 
tion. The  corpus  delicti  still  remains,  and,  until  the  pro- 
perty is  so  brought  within  the  power  of  the  Court,  it  would 
seem  impracticable  to  exercise  any  jurisdiction  at  all ;  and 
it  would  be  strange,  indeed,  if  the  only  circumstance,  which 
would  render  the  jurisdiction  eflectual,  should  take  it  away. 
The  statute  13  Rich.  2,  ch.  5,  allows  the  admiralty  cogni- 
zance of  things  done  upon  the  sea,  and  yet,  upon  this  con- 
f  trnctioB,  it  would  be  entirely  lost  or  useless.  It  is  utterly 
impossible  to  support  such  an  opinion ;  and,  accordingly, 
it  has  been  in  other  cases  qualified  or  abandoned. '^  Other 
distinctions,  however,  have  sprung  up  in  its  room,  to  defeat 
the  claims  of  the  admiralty.  It  has  been  held,  that  if  the 
tort  be  done  at  sea,  and  afterwards  the  property  be  changed 
by  a  sale  on  land  ;  or,  if  the  tort  be  qot  one  continuing  act, 
but  be  severed  by  the  intervention  of  new  parties,  the 
jurisdiction  of  the  admiralty  is  gone.'"  These  distinctions 
have,  in  their  torn,  been  denied,  and,  after  a  very  severe 


^Biruee'9  ease,  1812,  2  Leach  C.  C.  (4th  edition)  1403.— See  also 
Co&mbeU  cote,  1  Leach  C.  C.  388. 

?*  4  Inst.  140.— 12  Co.  79.  ^*  1  RoU.  Jbr.  933, 1  13. 

'•  Spanish  Amb.  y%.  JoUiffe,  Hob.  78.— C<wi.  Dig.  Aim.  F.  5,— 
2Bro,,Adm.US. 
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and  duubtfal  cooflict,  the  Teaaonable  doctrine  aeeilis  now 
established,  that,  where  the  tort  is  done  at  set,  the  jarltdic- 
tion  of  the  admiraltj  is  not  defeated  bj  anj  sobsequent 
transactidn  on  land,  or  bj  any  concurrent  jarisdietion  of 
the  common  law.*'  And,  it  maj  be  added,  that  thit  it  the 
unquestionable  doctrine  in  the  Untied  SMts.^ 

We  have  now  considered  the  principal,  if  not  ail  the 
reasons,  which  the  courts  of  common  law  have  advaneed, 
to  exclude  the  admiralty  from  jurisdiction  in  porta  and 
havens. 

On  the  other  hand,  the  admiralty  has  strenuooslj  con- 
tended, that  the  statutes  of  Richard  //.  never  intended 
to  deny  the  jurisdiction  in  ports  and  havens,  within  the 
ebb  and  flow  of  the  tide,  and  in  great  atreana  beneath 
the  first  bridges.  It  fortifies  its  pretensions  by  the 
consideration,  that  such  was  its  undoubted  jnriediction  in 
the  reign  of  Edward  1/f.,  to  which  the  statute  of  13  ittdk. 
2,  ch.  5,  appeals  for  a  determination  of  its  authority ;  that 
this  is  the  only  statute,  speaking  affirmatively  in  respect  to 
the  admiralty  jurisdiction,  declaring  it  to  extend  to  things 
done  upon  the  sea  ;  and  that  the  sea  (which  includes  all 
waters  as  far  as  the  tide  flows)  never  was  within  the  body 
of  any  county ;  that  long  after  the  statutes  of  Richard  ih^ 
the  admiralty  continued  to  exercise  jurisdiction  in  ports 
and  havens  ;'*  that  it  was  recognized  by  the  courts  of  com- 
mon law  upon  writs  of  procedendo  and  consultation,  in  the 
reigns  of  Henry  VEIL  and  Eliaabeth^^  by  acts  of  parlia- 
ment, and  especially  by  statute  28  H.  8,  ch*  15 — 82  A. 

"^  1  Fent,  ^a^.-^RadUy  vs.  Eggle^ld,  1  Fent.  173.— 5.  C.  2 
Sound.  25».-'-Cro.  Elu.  685.— 1  RoU.  Jbr.  530,  I.  40.— Com.  Dig. 
Adm.  F.  5  and  6. 

!•  Bme  vt.  iRm«^,  4  Ofm^  241 .  '"  Exttm^  dun,p.2&^ 

»  EsUm,  €hs.  3k  10, 11, 12,  13,  17, 18,  19,.aDd  20,  p.  80  to  276. 
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8,  eb.  14,  aad  1  Elis.  cJk.  17.  ;"^  that  it  is  coDfirmed  bj  the 
forms  of  the  commissioifs  of  the  Lord  High  Admiral,  wbich, 
notwitfastanding  the  statutes  of  Riehardf  have,  for  ages 
since,  continued  to  include  jurisdiction  in  ports  and  havens, 
and  rirers  beneath  the  first  bridges ;"  and,  finally,  that  it 
seems  admitted  in  1632,  by  the  concurrent  opinion  of  all 
the  twelve  judges.^  These  pretensions,  too,  have  been 
deliberately  adopted  bj  Sir  H.  Spdman;  for  he  says,** 
'*the  place  absolutely  subject  to  the  jurisdiction  of  the 
admiralty  is  the  «ea,  which  seemeih  to  comprehend  public 
ri9er$t  frteh  waterSf  creekSf  and  surrounded  places  what- 
soever,  within  the  ebbing  and  flowing  of  the  sea  at  the 
highest  water,  the  shore  or  banks  adjoining^  from  all  the 
first  bridges  seaward.^*  Lord  Hale  seems  to  admit  the 
same  doctrine;"^  and  it  has  been  solemnly  recognized  and 
enforced  (as  we  shall  hereafter  see)  by  the  Congress  and 
the  Supreme  Court  of  the  United  States.* 

We  are  next  led  to  the  consideration  of  the  jurisdiction 
of  the  admiralty  over  contracts.  And  here  it  is  held  by 
the  courts  of  common  law,  that  the  jurisdiction  is  con- 
fined to  contracts  made  upon  the  high  sea,  to  be  executed 
upon  the  high  sea,  of  matters  in  their  own  nature  mari* 
time. 

"  JBjrfon,  ch.  6,  p.  104— cA.  20,  p.  270.— ZoticA,  112. 

«  ZowcA,  92. 

^  **  Likewise,  the  admiral  may  inquire  of,  and  redress  all  annoj- 
ances  and  obstractions,  in  all  nof/igabU  riven  beneath  the  first  bridges, 
that  are  impediments  .to  navigation,  or  passage  to  or  from  the  sea, 
and,  also,  to  try  personal  contracts  and  injurieg  there,  which  concern 
narigstion  on  the  tea."— jSj?<(m,  404 — Zouck,  122 — Agreement  in  1632. 

*•  Spelman  Reliq.  Aim.  Jurisd,  226. 

^  2  HaU,  P.  C.  16.— ITo/e  D$  Port,  ek,  7,  p.  88. 

^  In  Go^rejf^t  ease  {Latch  1 1]  the  opinion  of  Doddridge^  J.  seems  to 
assert,  that  the  sea  extends  to  tide  waters  in  ports,  for,  when  he 
speaks  of  a  contract  made  on  board  of  a  ship  of  anchor ,  and  says  it  is 
then  made  on  iho  isa,  he  probably  means  at  anchor  in  port.  , 
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These  restrictions  purport  to  be  founded  upon  the  con- 
struction of  the  statutes  of  Richard  II.,  and  more  espe- 
cially on  that  of  15  Richard  II.  cb.  3.  There  is,  as  we 
have  already  seen,  lio  authority  for  them  in  any  anteriour 
reign ;  and  it  is  certain,  that  before  Richard^ s  time  the  ad- 
miralty did  openly  assert  and  exercise  jurisdiction  over  ma- 
ritime contracts.  The  statute  of  13  Rich.  U.^  ch.  5,  is  the 
only  one,  which  (as  has  been  already  stated)  speaks  in  af- 
firmance of  the  admiralty  jurisdiction,  and  it  allows  it  of 
'*  thi^igs  done  upon  the  sea."  It  is  difficult,  looking  to  the 
obvious  intent  of  this  statute,  as  explained  in  Uie  pream- 
ble, and  more  fully  in  the  petition,  to  which  it  waa  a 
response  f^  to  believe,  that  it  meant  to  abridge  the  jurisdic- 
tion then  claimed  by  the  admiralty,  except  as  to  things  on 
land  within  the  porta  of  the  realm.  It  meant  to  check  its 
usurpations,  and  not  to  narrow  its  ancient  rightful  authority. 
And  as  to  cases  without  the  mischiefs  of  the  statute,  as  con- 
tracts beyond  seas,  on  which  the  common  law  would  then 
afford  no  retnedy,  and  disclaimed  jurisdiction,  there  was  no 
reason  to  extend  the  meaning  of  the  enacting  clause,  so  as 
to  embrace  them.  And  such  for  some  time  was  the  con- 
struction adopted  in  practice."  The  words,  however,  are 
not  "things  done  upon  the  sea''  absolutely,  but  according 
to  the  usage  in  the  time  of  Edward  the  third.  And  we 
have  seen  that,  at  that  time,  the  sea  comprehended  the 
waters  in  ports,  as  far  as  the  flood  tide  extended  ;  and  that 
maritime  contracts  were  enforced  in  the  admiralty.  The 
true  interpretation  then  of  the  words  "  things  done  upon 
the  sea,''  in  this  connexion,  would  seem  to  be  all  things 
done  touching  the  sea,  i.  e.  maritime  affairs  in  general ;  and 
this  is  the  approved  interpretation  asserted  by  the  admiral- 

»  Exton,  289,  290,  &c. 
»  Tucker  v«.  Cappc,  2  RoU.  R.  497. 
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fy.*  Nor  let  it  be  deemed  a  straiaed  or  unnatural  con- 
•traction  of  the  words.  It  is  adopted  by  Selden  in  respect 
to  similar  expressions  in  an  ordinance  respecting  the  juris- 
diction of  the  admiralty  of  France.  The  ordinance  uses 
this  phrase,  **  pour  raison  ou  occasion  de  faict  de  la 
titer"  ^  **  id  est,  (says  Selden^)  ob  causam  aliquam  a  re 
marUitnd  ortam,"^*  Valin  too  recites  several  ordinances  of 
France  respecting  the  jurisdiction  of  the  admiralty,  and 
particularly  one  about  this  very  period,  (Ordtn.  of  1400,) 
which  gives  (art,  3,)  *'  connoiasance  et  jurisdiction  de  tons 
Ub  fails  de  la  mer^  et  des  dependences  crimineljement  et 
civilement;"  and  again  {art.  20,)  <<  de  choses  dependants 
de  la  mer,'*  which  expressiotas  he  does  not  scruple  to  de- 
clare as  agrant  of  jurisdiction  over  all  maritime  contracts. 
He  adds,  that  the  judges  of  the  admiralty  have  always  of 
right,  from  the  very  nature  and  object  of  their  institution, 
possessed  cognizance  of  them  ;  and  this,  not  only  as  td  con- 
tracts then  in  use,  but  as  to  all  other  contracts  of  a  maritime 
nature."  ValiUf  therefore,  affords  a  dislinct  authority  in 
favour  of  this  exposition  of  the  words  of  the  statute,  for  there 
is  no  substantial  distinction  between  "choses  fails  sur  la  mer" 
and  **  faits  de  la  mer ;"  and  this  too  in  a  sin^iiar  controver- 
sy as  to  jurisdiction  between  the  rival  courts  of  France, 
contested  with  as  much  zeal,  as  it  has  been  in  England. 

But  if  we  waive  this  interpretation,  which  rests  on  the 
reference  to  the  usage  in  the  time  of  Edward  III.,  and  if 
we  reject  this  reference  altogether,  (which  in  common  rea- 
son we  are  not  at  liberty  to  do)  still,  in  the  most  literal  and 

»  Zauch,  103.— ITjtfon,  .321. 

^  The  words  of  the  statute'  of  Rich.  II.  are  <*  ehoses  faits  sar  la 
mer."  » 

31  Sdd.  ie  Dom.  Mar.  lib.  2,  cap.  18,  p.  169. 

32  1  Faltn,  Comm.  124. 
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rigid  sense  of  the  termSy  **  thingi.doiM  upon  the  sem''  tht 
admiraltj  mutt  have  joriBdiction  in  all  casea  of  maritime 
aervice  and  labour,  for  these  are  strictly  done  upon  the 
aea.  And  whether  the  contract  or  engagement  be  made  at 
land  or  not  is  immaterial,  since  the  service  is  actually  per^ 
formed  upon  the  sea,  and  the  jurisdiction  attaching  to  the 
serrice,  the  other  things  are  but  incidents.  We  shall  pre- 
sently see,  how  far  the  common  law  courts  have  adopted 
this  or  any  other  consistent  construction  of  the  statute. 

Let  us  now  recur  to  that,  which  should  principally  en- 
gage our  attention,  vis.  the  stat.  of  15  Rich*  IL,  ch.  3.  It 
prohibits  the  admiralty  from  taking  ohgnizance  of  ^'  all  man* 
ner  of  contracts,  pleas  and  quereles,  and  all  other  thinga, 
done  or  arising  within  the  bodies  of  counties,  as  well  bj 
land  as  by  water."  The  whole  question,  as  to  the  extent 
of  this  prohibition,  turns  upon  the  legal  meaning  of  the 
words  *^  contracts,  pleas  and  quereles  atiHng  within  the 
bodies  of  counties,"  for  no  particular  stress  can  be  laid  upon 
the  word  <^  done,"  as  in  every  fair  construction  it  must  re« 
fer  to  its  next  antecedent,  <'  other  things."  In  respect  to 
**  quereles,"  if  by  this  word  be  meant  torts  or  injuries  us 
remy  or  in  pe^^onam,  the  jurisdiction  would  seem  limited 
to  the  place  where  the  act  is  done,  for  there  it  may  be  said 
properly  to  arbe.  If  **  complaints  or  controFersies"  be 
meant,  (as  would  seem  to  be  the  critical  sense)  the  place 
where  they  arise  must  depend  upon  the  subject  matter ;  if 
torts  or  injuries  t»  rentf  they  arise,  where  the  acta  are 
done ;  if  contracts  or  personal  rights,  they  arise  where  the 
performance  or  breach  of  performance,  or  other  invasion 
of  right,  takes  place.  The  same  observation  applies  to 
"  pleas"  or  actions,  for  exfadojue  ortlur,  et  ocfse  oritur 
ex  delicto.  In  a  more  enlarged  sense,  **  controversies, 
pleas  and  actions"  arise,  where  the  law  has  appointed  the 
forum  competent  to  try  them.     Such  are  i^/orum  rei 
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9ii(Bf  ihef^rum  difpiiciliif  tb€  forum  maleficiii  &c.  which 
'  depeod  upon  the  oiuoicipai  regulations  of  each  particular 
oouatry.'^    lb  respect  to  *^  contracts,"  the«e  may  be  said 
to  arise^  where  they  origioate  or  are  made,  or,  with  equal 
piropriety,  where  they  are  tp  be  executed  or  performed.  So 
it  M  laid  dowo  iu  the  civil  law,  <<  contraxisse  unusquisque 
io  eo  lo€4»  intelligitiir,  in  quo  ut  soiveret  se  obligavit  ;"^ 
"  ^umtractum  autem  non  utique  eo   loco  intelligitur,  quo 
negotiuoi  geatum  ait^sed  quo  solvenda  est  pecunia."^  Hu» 
.  berua  ^  aaserts  the  same  doctrine  ;  <<  non  eum  esse  locum 
contractus  apmper,  ubi  negotium  inter  partes  celebratum, 
sod    ad  quern  contrfbentes  respexerunt."     The  common 
law  has  adoptctd  the  same  doctrine,  for  it  construes  a  con« 
tract  by  the  law  •£  the  place,  where  it  is  to  be  performed 
or  executed,  and  not  simply  the  place  of  its  origin.    And 
il  now  sustains  actions  in  its  own  courts  upon  foreign  con- 
•  tractSi  solely  upon  the  ground,  that  such  contract^  are  not 
h>cal,  but  exist  or  arise  in  every  place,  where  the  debtor  is 
found.     It  proceeds  yet  farther,  and  takes  cognizance  of 
torta    and  injuries  to  persons  and  property  without  the 
realoiy   both  upon  the  high  seas  and  in  foreign  countries, 
opon  the  ground  that  they  are  not  local,  but  arise  wherever 
the  party  resides.     And  in  this  respect  it  seems  to  have 
adopted  the  doctrines  of  the  civilians." 

It  is  utterly  impossible  to  reconcile  the  decisions  of  the 
courts  of  common  law  with  the  construction  of  the  stat.  of 
15  Rich.  II.,  ch.  3,  here  stated,  or  indeed  with  any  other 

^  See  Pothur's  Pandects,  lib.  6,  tU,  1,  *.  35,  Sec, 

3*  Dig.  lib.  44,  tit.  7,  I.  21.— 2  Einer.  331. 

3»  Dig.  lib.  42,  tit.  5,  L  S.^Extan^  323.— ^«m.  Ekment.  Pandect, 
part.  2,  s.  36. 

M  Deforo  compel,  s.  53. 

^  Hub.  deforo  compel,  i.  57,  p.  731 .  '^ 
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construction  warranted  bj  the  words  o(  the  statute  or  bj 
consistent  principles  of  interpretation. 

liet  us  now  proceed  to  consider  these  various  decisions. 
And,  in  the  first  place,  it  is  held,  that  (he  admiralty  has  no 
jurisdiction  over  matters  done  upon  land  in  foreign  parts.* 
Itisught  to  be  observed,  that  the  admiralty  never  did  claim, 
as  of  right,  the  cognizance  of  torts  or  injuries  in  rem  or  in 
personam  in  foreign  countries,  nor  of  contracts  made  there, 
which  were  not  of  a  maritime  nature.  It  may  sometimes 
have  entertained  suits  of  a  different  kind ;  but  the  limit, 
which  upon  principle  it  has  prescribed  to  itself,  has  been  to 
decline  all  jurisdiction  except  of  foreign  maritime  con- 
tracts.' The  principal  ground,  upon  whicJt^  the  common 
law  proceeds  to  enforce  this  restriction,  is  that  by  the 
statute  of  13  Richard  II.,  ch.  5,  the  admiralty  is  confined  to 
things  done  upon  the  sea.  It  has  been  already  submitted, 
that  this  is  not  a  necessary  construction,  for  the  principal 
object  of  that  statute  was  to  prevent  the  admiralty  from  in* 
termeddling  with  things  done  within  the  realm,  and  that  it 
did  not  mean  to  abridge  its  ancient  rightful  jurisdiclion,^but 
left  it  as  it  was  in  the  time  of  Edward  III.  It  is  incontro- 
vertible, that  at  that  period  the  admiralty  had  cognizance  of 
foreign  maritime  contracts,  for  in  the  ordinance  of  Edward 
I.  at  Hastings^  (already  quoted)  it  is  given  in  express 
terms.^  So  reasonable  did  it  in  fftct  appear  to  allow  this 
jurisdiction  as  to  foreign  contracts,  that  there  is  a  string  o( 
adjudicatipns  each  way.  In  De  la  Broche  vs.  BameyJ^ 
upon  a  suit  in  the  admiralty,  upon  an  obligafion  supposed.. 

38  4  Inst.  134.  139. 

*  Upon  this  groahd,  the  cases  of  the  Spanish  Amb.  rs.  Fotn/t, 
2JBu2t(.  322,  S.  C.  1  RoU.  R.  133.  an']  Dm  Alomo  ¥r.  Comern.  Hob. 
212,  S.  C.  2  Bronml,  29,  and  Empringkam's  Case,  12  Co,  84.  may.  con- 
siitently  with  the  rightful  claims  of  the  adminiltj,  t>e  held  good  law. 

^CUrkeU  Prax.  143,  144.  *'  31  Elit.  3  Leon.  232. 
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to  be  made  and  delivered  in  France^  the  whdie  court  held 
HI  effect,  that  the  admiralty  had  a  concurrent  jurisdiction  with 
the  common  law  over  foreign  contracts.  This  doctrine  was 
affirmed  in  Fwnes  vs.  Smith 'y^  and  not witbutanding  divert  . 
intermediate  contrary  cascs,*^  it  was  again,  after  solemn 
debate,  deliberately  heid  in  Tucker  vs.  Jones  ;^  it  was 
conceded  in  the  agreements  of  the  judges  in  1575,  and  of 
the  twelve  judges  in  1632;^  it  was  again  debated  in  Cre- 
mer  vs.  Tookleyf^.  and,  Bnally,  in  the  last  cases  reported 
in  the  books,  was  denied,  and  the  point  of  jurisdiction  ad- 
judged  against  the  admiralty.*' 

In  this  conflict  of  opinion,  it  may  not  be  unGt  to  enter* 
^  tain  shch  a  doctrine,  as  comports  best  with  the  principles, 

4a  11  Car.  6  Vin,  Jhr.  517,|>i.3.— S.C.  1  RoU.  abrid.  530,  i.  39; 
and  see  Spanish  Amb,  vs.  Plage ^  Moore  814 — and  Blaney  ys.  Cotton,  2 
^       RoU.  R.  486. 

«  Tfcom/ifMon'f  case,  12  Co.  104. — I  Inst,  139.— Pafnwr  vi.  Pope, 
Hob,  79,  212. — Bridgeman^^  case.  Bob.  U — S.  C.  Moore  9^H. — Jnon. 
2  Bronml.  l^.-^ennings  vs.  Audl^,2  Brotvnl,  30,  S.  C.  Hob.  79,  213. 
^Tourson  vs.  Toursm,  I  RolL  R.  80,  S.  P.  2BronnU.  34. 

44  1  RoU.  R.  492,  497.  * 

4Sln  the  agreement  of  1575,  it  stands  thai:  «*  That  the  Judge' of 
the  admiraltj,  according  to  such  ancient  order,  as  hath  been  talieo  **  b^ 
King  Edward  I.  and  his  coiiocil,  and  accordine  to  the  letters  patent  of 
the  lord  high  admiral  for  the  tiitae  being,  and  aUorved  by  otker  kings  tjf 
the  land  ever  stnce,  and  by  custom  time  out  qf  memory  qf  man,  may 
/  have  and  enjoy  cognition  of  all  contracts  and  other  things,  rising  as  well 
beyond  as  upon  the  sea,  without  Jet  or  prohibition.**  In  the  agreement 
of  1632  it  stands  thus :  *'  If  suit  be  commenced  in  the  cQart  of  admiral- 
ty upon  contracts  made,  or  other  things  personally  done,  beyond  or 
open  the  seas,  no  prohibition  is  to  be  awarded.'*  Zoueh,  121, 122.  Esy 
ion,  443. — So  much,  indeed,  was  the  right  to  entertain  suits  upon 
foreign  maritime  contracts  deemed  as  of  course  in  f-be  admiralty,  that 
in  CUrke's  Praxis,  {tit.  41)  the  mode  of  proceeding  is  pointed  out  with- 
out any  intimation  of  doubt.  "Aliquando  etiam  factor,  vel  negotiorum 
tuorum  gestor  in  partibus  transmarinis,  signavit  tibi  quaedam  bona  ad 
toum  osnro  vel  commodum,  alius  tamen  ea  dstinet,  vel  injoste  oecupat, 
in  his  casibus  obtinere  potes  warcantum,"  kc.  &c. 

40  GodboU,  385,  S.  C.  Latch,  138. 

47  BaU  vs.  Trelawny,  Cro.  C^r.  eOl^.^Jurado  vs.  Gregory,  1  Fent.  32. 
^S.  C.  1  Lev.  267,  2  Keble,  511. 
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which  ought  to  regulate  the  subject.  Coosideriog  theo, 
that  the  admiralty,  from  the  highest  antiquity  had  this  juris- 
diction  ;  (hat  it  was  the  only  court,  which,  as  the  law  was 
then  understood,  coutd  enforce  foreign  contracts  ;  that  the 
statute  of  Richard  was  made  on  a  special  occasion,  to 
check  the  encroachments  of  the  admiralty;  that  the  lan- 
guage oPthat  statute,  **  choses  faits  sur  la  mer,''  may  well 
admit  the  interpretatioh  asserted  by  the  admiralty,  vis* 
such  things  as  are  of  a  maritime  nature,  and  more  especial- 
ly,  as  that  was  the  rightful  usage  of  the  admiralty  in  the 
reign  of  Edward  III.,  which  is  incorporated  into  the  very 
exception  of  the  statute ;  considering  afso  that  the  admiralty 
continued  to  exercise  (hat  authority  for  two  centories  after 
the  passage  of  (he  statute,  and  that  there  is  a  great  weight 
of  common  law  authority  in  its  favour,  it  does  not  seem 
unfit  to  hold,  that  the  admiralty  has  cognizance  of  all 
foreign  maritime  contracts. 

There  is  this  additional  circumstance  of  great  im* 
portance,  that  it  is  the  only  con8(ruction,  upon  which  whole 
classes  of  cases,  still  acknowledged  to  be  within  the  admi- 
ralty jurisdiction,  can  be  sustained  or  reconciled  with  prin- 
ciple. I  allude  to  the  right  to  en(ertain  suits,  1.  To  enforce 
the  judgments  of  foreign  admiralty  courts.  2.  To  proceed 
in  rem  upon  bottomry  bonds  executed  in  foreign  parts.  In 
neither  case  can  there  be  the  slightest  pretence,  that  the 
things  are  "done  upon  the  sea;"  or  "arise  npon  the 
sea,"  in  the  sense  aiBxed  to  these  terms  by  the  common 
lawyers.  Yet  in  both  these  cases  the  authority  of  the 
admiralty  has  been  admitted  in  the  most  ample  manner;^ 
and  in  n  recent  case  of  bottomry  triumphantly  upheld 
against  every  objection.*^     These  melancholy  remains  of 

•  Com,  Dig.  Jim.  E.  10,  17. 
^  Menetone  rs.  Gibbam,  3  T.  J3.  267. 
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its  former  tpleadour  Btaod  upon  the  anctent  fouodations  of 
the  admiralty  before  the  reign  of  Riclmrd  II.,  and  if  tbej 
hare  survived  the  assaults  of  enniitj  and  time,  it  is  be- 
eause  the  principles,  on  which  they  rest,  are  solid  and  im- 
moreable.*^ 

In  the  second  place,  it  is  held  that  the  admiralty  has  no 
jurisdiction,  where  the  contract  is  made  at  sea  (o  be  exe- 
cuted upon  land*  One  reason  of  this  is  said  to  be,  that  in 
such  cases  the  courts  of  common  law  may  entertain  suits, 
and  where  they  can,  they  exclude  all  other  courts.^' 

The  doctrine,  that  the  admiralty  is  ousted  by  a  concur- 
rent jurisdiction  of  the  common  law,  would,  if  true,  com- 
pletely destroy  its  authority  in  all  cases,  except  of  prize  ; 
for,  in  all  others,  |he  common  law  has  now  acquired  or 
claimed  a  concurrent  jurisdiction.  It  cannot,  therefore, 
be  maintained.  There  would  be  a  much  stronger  reason 
for  contending,  upon  sound  principles,  that,  where  the  ad- 
miralty possessed  jurisdiction,  the  common  law  ought  to 
be  excluded. 

As  little  foundation  is  there  for  the  suggestion,  that  this 
is  a  proper  construction  of  the  statute  of  15  Rich.  II;,  ch.  3. 
Contracts  made  at  sea  certainly  ^*  arise'*  there  in  the  sense 


^  One  arggment,  and  indeed  a  principal  one,  urged  by  Lord 
Coke  against  the  admiralty  jurisdiction  over  foreign  contracts,  is  that 
they  are  cognizable  by  the  court  of  the  Lord  Constable  and  Marshal, 
commonly  called  the  court  of  chivalry.  This  amiment  is  a  full  illus- 
tration of  Mr.  Justice  BuUer^s  remarks  on  Lord  Coke^s^  4  Inst.  134,  re- 
specting the  admiralty.  By  tjie  stat.  of  13  Rich,  II.,  ch.  2,  the  jurisdic- 
tion of  the  court  of  the  Lord  Constable  and  Marshal  is  expressly  limit- 
ed to  conusance  **  of  contracts  and  deeds  of  arms  and  of  war  out  of  the 
realm,  and  also  of  Ihings  which  touch  war  within  the  realm.'*  Hence 
it  is  very  clear,  that  it  has  cognizance  of  such  contracts  only  as  touch 
deeds  of  arms  and  war.  (Zo«fA,119.— 2  H.  P.  C.  33.-3  Bl.  Comm.  C8  ;) 
and  consequently  its  jurisdiction  over  all  other  foreign  contracts  \» 
excluded. 

5'  4  ImL  A^.-^Anon.  2  Bromnl.  16.— TTiomJwMon's  case,  12  Co.  104. 
--Tucker  ys.  Cajt^e,  2  Roll.  R.  492,  497.— Coot.  Dig.  Mm.  V.  T;  and 
C— i/ai«  Hist.  C.  L.  31  .—3  Bl.  Comm.  106. 
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of  the  term  assumed  by  the  common  law,  and  the  admiraltjr' 
jurisdiction  ouj^ht  therefore  to  attach.  And  so  the  court, 
in  an  anonymous  case  in  Cro.  Eli^.  685,  held,  and  said, 
that  when  the  original  cause  ariseth  upon  the  sea,  and  other 
matters  happen  upon  the  land  depending  upon  the  original 
cause,  those  mal^ters,  although  done  upon  land,  shall  be 
tried  in  the  admiralty ;  and  this  decision  was  approved  in  a 
still  later  case."  Nevertheless,  against  the  words  of  the 
statute  and  the  reason  of  the  thing,  the  .Courts  of  common 
law  have  not  hesitated  to  disavow  this  at  least  consistent 
doctrine. 

It  is  in  the  next  place  held,  that  if  a  contract  be  made 
at  sea  upon  a  subject  not  maritime,  or  be  under  seal,  or  be 
afterwards  sealed  upon  land,  the  admiralty  has  no  jurisdic* 
tion.^  Consistently  with  the  interpretation  put  upon  the 
statutes  of  Richard  11.,  by  the  common  larUf  these  distinc- 
tions ought  not  to  prevail,  for  the  contracts  *^  arise"  upon 
the  sea,  and  are  "  things  done  upon  the  sea ;''  and  there  is 
not  a  word  in  the  statutes  annexing  any  qualification,  as  to 
the  nature,  objects  or  form,  of  the  things  done  upon  the 
sea.  And  so  is  the  opinion  held  by  Lord  Holt  in  Collins 
vs.  Jessotj^  where  he  asserts,  that  the  admiralty  has  juris- 
diction in  respect  to  the  locality  of  the  cause  of  action,  let 
the  nature  of  the  action  be  what  it   will.     The  doctrine, 

93  Spark  Ts.  Stafford,  Hard.  R.  183.  In  this  case,  there  was  a  suit 
in  the  admiraltj  by  the  master  of  a  ship  against  the  owner,  to  recorer 
the  amount  of  a  ransom  for  the  ship,  which  was  taken  at  sea  bj  pi- 
rates, and  the  ransom  money  was  paid  by  the  master  on  land.  Of 
course  the  suit  was  upon  au  implied  contract  of  the  owner  arising  from 
a  payment  on  land  for  his  benefit.  The  court  denied  a  prohibition, 
*'  because  the  original  cause  of  action  arose  upon  the  sea,  and  what* 
CTer  followed  was  but  accessary  and  consequential,  and  therefore  well 
determinable  in  the  court  of  admiralty.**  See  also  Go^rty'*s  case. 
Latch,  \\, 

M  Bridgman's  case.  Hob.  11.— S.  C.  Moore,  918.— Palm«r  vs.  Fogfo 

Hob.  79,  213.— 3  Saik.  23. 

M  6  Mod.  155. 
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however^  which  we  are  now  considering,  abandons  this  test 
of  jurisdiction)  and  so  far  as  it  regards  the  nature  of  the  con- 
tract, maritime  or  not,  rests  whollj  upon  the  exposition  of 
the  statute  asserted  by  the  admiralty ;  and  is  inadmissible 
in  every  other  view.  As  to  the  effect  of  a  seal  in  ousting 
the  jurisdiction,  we  shall  have  ^occasion  more  fully  to  con- 
aider  it  hereafter. 

Another  and  leading  principle,  asserted  at  common  law, 
is,  that  the  admiralty  hath  no  jurisdiction,  though  the  thing 
be  done  or  happen  at  sea,  if  the  original  of  the  act  was  upon 
land.  Hence,  it  is  held,  if  a  contract  be  made  at  land  for^ 
any  maritime  business  or  thing,  to  be  performed  upon  or 
beyond  the  seas,  and  there  be  a  breach  upon  or  beyond  the 
seaa,  the  cognisance  belongs  exclusively  to  the  common 
law.  This,  it  is  said,  is  a  necessary  result  from  legal  prih- 
ciplea,  for  the  contract  and  breach  are  both  requisite  to 
maintain  an  action,  and  as  both  are  not  "  done  or  made  upon 
the  sea,''  the  admiralty  cannot  claim  any  jurisdiction.  It 
would  be  a  waste  of  time  to  go  over  the  different  cases  in 
'  the  books,  in  which,  upon  this  ground,  prohibitions  have 
been  granted  on  account  of  suits  in  the  admiralty  on  charter 
parties,  affreightments,  and  other  maritime  contractsr — 
With  a  few  exceptions  they  are  ranged  on  one  side,  and  in 
general  state  the  decision  without  condescending  to  illus- 
trate it  by  any  reasons  or  argument.^ 

This  doctrine  affects  to  be   founded  upon  a  strict  con- 
struction of  the  statutes  of  Richard  11.^  becaose  the  con- 


»  4  Inst  134,  138,  130.*--r^n(m.  Moore,  iSO.^Bi^lota  vs.  PointeU 
159.8.  C.  Bend.6cDal,G9,''.John5onY9,  Drake,  1  Keble,  176.— Mcrru- 
iceather  rs.  Mwntford,  3  Kfhle,  552.'-FUminge  vs.  Yate,  1  Roll,  R. 
415.— S.C.  3  BhUL  205.— Capp«*s  case,  2Roa.  R.  495, 497.— iSlan^  vs. 
Cotton,  2  Roll.  R.  488.— Cracfoc/c^x  case,  2  BrownL  Zl. --Leigh  vs.  Bur- 
Uy^  Ofven,  122. — Spanish  Amb.  V8.  Joll\ff,  Hob.  IS^'-Hankeridge's 
case,  12  Co.  129.— £fore  vs.  Clement,  2  Show,  388.— /burton  vs.  Fttf- 
gerald,  2  Sir.  1078.— Juttm  vs.Baltom,  1  Satk.  34.-6  Fin.  Abrid.  526, 
pi.  15,  16. 
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tract  *'  arises''  on  land.     It  is  carious  to  observe  the  incoa* 
sistencies  of  the  common  law  courts  on  this  subject,     in  thtt 
first  place,  (he  admiralty  has  no  jurisdiction  of  contraicli 
made  at  sea  to  be  executed  upon  land^  because  tbottgh  llit 
contracts  arise  at  sea,  jet  the  performance,  which  is  tiM 
principal  thing,  is  to  be  on  land.     In  the  second  place,  tb« 
admiralty  has  no  jurisdiction  of  contracts  made  on  land  t« 
be  executed  at  sea,  because  the  contracts  arise  on  land,  and 
the  performance  at  sea,  though  a  principal  thing,  ought  not  to 
oust  the  common  law,  whose  jurisdiction  attached  upon  the 
contracts.     Upon  what  principle  is  it,  that  the  common  Umt 
assumes  jurisdiction  in  the  one  case  or  the  otherf     Where 
the  breach  or  the  performance  of  the  contract  is  upon  «r 
beyond  the  seas,  no  foreign  venue  can  be  laad,  and  bo  jury 
can  come  to  try  the  issue  joined  upon  such  fact.     And  fisr 
this  reason,  as  we  have  seen,  the  courts  of  eomomii  Um 
formerly  declined  jurisdiction  of  such  causes,  because  de«e 
without  the  realm.     Besides,  whatever  may  be  the  pheeef 
the  contract y  the  action,  plea^  or  qtierele  ^  arises"  tfom 
the  subsequent  facts  done  upon  the  seas,  a  fine  omnii  orf- 
tur  actio  ;  and  of  the  action,  plea,  or  quereie,  the  admirmify 
onglit,  at  all  events,  to  have  cognizance.    The  proper  jtras- 
dictionof  the  courts  of  common  law  is  of  things  done  witbin 
the  bodies   of  counties,  and  its  farther   enlargement^    by 
means  of  fictions,  can  be  considered  only  as  ingenious  sub- 
terfuges and  devices,  to  amplify  their  powers.     The  only 
ground  of  principle,  upon  which  these  courts  can  stand  on 
this  point,  must  be,  that  the  cognizance  of  any  one  matter 
of  fact  within  the  county  draws  after  if  the   cognizance  of 
all  others,  as  incidents  to  the  exercise  of  this  right  ;^  and 
in  this  view,  that  it  is   perfectly  immaterial,  whether  the 
jurisdiction  vest   by  the  making,  the  performance,  or  the 
breach,  of  the  contract  within  the  county  ;  or  that  personal 

»•  Tremovlin  vs.  Sands,  Comb.  462.-4  JnsL  1 42.-^0.  Lttt.aSl. 
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GMitractfl,  pleas  and  actions,  have  no  locality,  and  <*  arise," 
and  majy  (as  the  civilians  hold)  be  enforced,  wherever  the 
party  or  his  property  is  found.  In  either  view,  the  same 
reasoning  must  apply  equally  to  the  admiralty  and  entitle 
it  to  all  the  jurisdiction,  which  it  has  ever  claimed  as  of 
right  .^  And  in  respect  to  mariners'  wages,  Lord  ManS' 
field  !"  evidently  adopts  the  former  construction,  as  in- 
deed it  had  been  held  before.''  He  says,  ^  There  [i.  e. 
in  cases  of  wages]  the  contract  is  only  a  memorandum  fixing 
the  rate,  and  ascertaining  the  wages,  but  the  service  at  sea 
is  the  principal  matter  in  consideration..  The  gist  and 
foundation  of  the  action  [in  the  admiralty]  is  the  niarine 
tervice."* 

And  why,  in  the  case  of  a  charter  party,  bill  of  lading, 
or  other  maritime  contract,  is  the  doctrine  less  true  ?  The 
service  or  other  act  is  at  sea,  and  the  gist  or  foundation  of 
the  action  is  the  marine  transportation  or  other  service, 
neglect  or  injury,  and  the  contract  is  .  but  collateral  to  the 
action.  This  principle  was  forcibly  pressed  by  Noy  in 
the  interesting  case  of.  Tttcker  vs.  Capped  and  was  in  part 
adopted  by  the  court.  It  was  in  effect  held  by  Mallettj  /. 
in  Woodward  vs.  Bonithan^^  and  was  solemnly  supported 
and  adjudged  in  Coke  vs.  Cretchet.^ 

Much,  indeed,  that  might  be  properly  urged  on  this 
head,  has  been  anticipated  in  another  place.  It  has  been 
already  shewn  ;  1.  that  in  reason  and  law  a  contract  may 
be  said  to  "  arise,"  as  well  where  it  is  executed,  as  where 
it  is  made  ;    2.  that  contracts  made  at  land,  to  be  executed 

"  Zimck,  104.  M  Howe  vs.  Napier,  4  Burr.  1944. 

M  Coke  vs.  CretcheU  3  Lev.  60. 

**  See  3  B<.  Com.  lOS.-^Abbott  on  Shippmg,  part  4,  eh.  4,  s,  1. 

*'  2  RoU.  R.  497.      .  03  T.  Raym.  3. 

*3  3  Lev.  60.^See  2  Brown,  Mm,  86. 
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at  sea,  were  originally  irithin  the  admiralty  jurisdiciioo ;  3. 
that  contracts,  pleas  and  qoereles,  whereof  part  of  the 
facts  arise  on  land,  and  part  at  sea,  may  well  support  a 
coneumnt  jurisiiction  of  the  common  law  and  the  admi* 
ralty,  since,  in  respect  to  each,  a  principal  matter  arisesi 
within  its  cognizance';  and  4.  that  this  constractioo  m 
consistent  with  the  words  of  the  statutes  of  Richard  II.» 
and  avoids  all  the  incongraities  of  the  deciaioiiB  of  tbm 
common  law. 

These  doctrines  are  yet  farther  supported  by  authority. 
By  the  stat.  of  32  H.  VIII.,  ch.  14,  cognisance  was  ex- 
pressly giren  to  the  admiralty  over  charter  parties  and  aC* 
freightmeots  within  the  purview  of  that  act.**  In  the  agree- 
ment of  the  judges  in  1575,  and  again  in  that  of  the  twelve 
judges  in  1632,  the  admiralty  jurisdiction  in  these  cases 
is  admitted  in  the  most  ample  and  explicit  manner.*  To 
the  former  agreement  Lord  Coke  has  made  some  objections^ 
which  are  not  probably  well  founded  ;*>  but  to  the  latter 
no  objections  can  apply,  unless  we  are  to  deem  the  opioioDS 
of  a  single  judge,  or  a  single  court,  of  more  weight  than  the 

•«  Zouch,  106,  Prynne's  Jfwmad.  121,  122. 

•>  The  clause  in  the  agreement  of  1575  has  been  already  quoted. 
In  that  of  1632  are  the  following:—"  H  suit  be  before  the  admiral  lor 
freight  or  mariners*  wages,  or  for  the  breach  of  charter  parties  far 
voyages  to  be  made  beyond  the  seas,  though  the  charter  jmrtiee  kappei^ 
to  be  made  within  the  realm ;  and  though  the  money  be  payable  withhi 
the  realm,  so  as  the  peaalty  be  not  deuoianded  ;  a  prohibition  is  not  to 
be  granted.  But  if  suits  be  for  the  penalty,  or  if  the  question  be  made 
whether  the  charter  party  be  made  or  not,  or  whether  the  plaintiff  did 
release  or  otherwise  discharge  the  same  within  the  realm,  that  is  to  be 
tried  in  the  king*s  court  at  Wtstmintttr,  and  not  in  the  king's  roart 
of  admiralty,  so  that  first  it  be  denied  upon  oath,  that  the  ehaiter 
party  was  made,  or  a  denial  upon  oath  tendered.*' — *^  if  suit  shall  be 
in  the  court  of  admiralty  for  building,  amending,  saving,  or  necessary 
Ylctualling,  of  a  ship,  against  the  ship  itself  and  not  against  any  party 
b^  name,  but  such  as  for  bis  interest  makes  himself  a  party,  no  pvolil- 
bition  shall  be  granted,  though  this  be  done  within  the  realm.**  If  ft 
were  pertinent  we  could  here  explain  the  cestrictlons  In  these  i 
but  it  would  occupy  too  much  time. 

••  4  but.  135. 
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opinions  of  the  twolre  jodgeiy*'  delivered  after  solemn  de- 
flate and  deliberation  before  the  king's  council,  upon  this 
very  contest  as  to  jurisdiction,  and  designed  to  deliver  the 
subject  from  the  endless  controversies,  to  which  it  seemed 
doomed  by  the  shifting  adjudications  of  the  rival  courts.** 
The  ordinance  too  of  parliament,  made  during  the  comraon*- 
wealth,  (in  1648)  completely  confirms  this  jurisdiction  in 
its  full  extent.*' 

Nor  do  these  authorities  stand  alone.     They  are  cor* 
roborated  by  the  early  practice  of  the  admiralty,  imme- 

'^They  are  at  least  of  a«  great  freight,  as  the  resolutioDS  of  the 
judges  on  a  like  occasion  in  the  Ariiculi  Cleri  (3  Jac)  vrhich,  though 
not  enacted  in  parliament,  nor  adjudged  ia  any  caose  pending  in  eoart, 
Lerd  Coke  himself  declares,  *'  heiog  resolved  naanimously  by  all  the 
judges  of  England  and  barons  of  the  exchequer,  aie  for  matters  of  lavr 
of  the  highest  antiiority,  next  unto  the  court  of  parliament."  2  Smt. 
618. — Sir  L$otine  Jenkku  has  remarked,  that  the  agreement  of  the 
judges  in  1632,  *'  was  vunctualb/  observed  as  to  the  granting  and  deny- 
ing of  probihttlons,  till  the  late  disoitierly  times  (meaning  the  times  ef 
the  usurpation^  bore  it  down,  as  an  act  of  prerogative,  prejudicial  (as 
was  pretended)  to  the  common  laws  and  the  liberty  of  the  subject.*' 
And  the  same  articles  were,  in  substance,  re-enacted  in  the  ordinance 
of  parliament*  in  1648.  given  in  the  next  note.  Sir  L.  Jenkinses 
ftorksj  Arguimin  k/c,  p.  81. 

"  See  2  Bto.  Adm,  77. 

ss  This  ordinance  is  given  at  large  from  ScobeWs  collection  (147) 
in  Mr.  HaWs  valuable  translation  orClerkc'i  Praris  (xxiv.)-  The  first 
seetioo,  after  reciting  the  public  inconveniences  to  trade  through  **  the 
iincert«inty  of  the  jurisdiction  in  maritime  cases,**  enacts  'Uhat  the 
eoort  ef  admiralty  shall  l)a\e  cognizance  aud  jurisdiction  against  the 
ship  or  vessel  with  tiie  tackle,  apparel,  and  furniture  thereof,  in  all 
causes  which  concern  the  repairing,  victualling,  and  furnishing  pro- 
visions, for  the  setting  of  such  ships  or  vessels  to  sea ;  and  in  all  cases 
of  bottomry,  and  likewise  in  contracts  made  beyond  the  seas  concern- 
ing shipping  or  navigation,  or  damages  happening  thereon,  or  arising 
at  sea  in  any  Toyage ;  and  likewise  in  all  cases  of  charter  parlies,  or 
eentraats  for  freight,  bills  of  lading,  or  mariners'  wages,  or  damages  in^ 
geeds  laden  on  board  ships,  or  other  damages  done  by  one  ship  or  ves- 
sel to  another,  or  by  anchors  or  want  of  laying  of  Laoys,  except  always 
that  the  said  court  of  admiralty  shall  not  hold  pleas  or  admit  actions 
apon  any  bills  of  exchange,  or  accounts  betwixt  merchant  and  mer- 
chant or  their  factors.**  This  ordinance  was  made  perpetual  by  an- 
other in  1663,  but  it  fell  with  the  other  acts  of  the  comoioiiwealtb 
upon  the  restoration  of  Charles  If. 
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^lately  affer  the  passage  ot  the  statutes  of  Richard;  by 
the  recognition  of  that  practice  io  the  courts  of  chaDcerj 
'  and  common  law»  in  granting  commissioos  of  appeal  and 
writs  of  procedendo  and  consultation  in  the  respective 
reigns  of  Richard  II.,  Henry  IV.,  Henrjf  yill.»  EUm- 
beihy  James  I.  and  Charle$  I.  ;*  by  subsequent  conmon 
law  decisions  scattered  in  tbe  reports  ;^  and  lastly,  by  the 
uniform  language  of  the  commissions  of  the  lord  high  ad- 
miral, granted  since  the  statutes  of  Richard  11.,  wbidi 
confer  the  most  ample  jurisdiction  over  all  maritime  coo- 
tracts,'' 

There  is  also  an  exception  to  the  doctrine,  which  we 
have  been  considering,  {vig.  that  the  admiralty  hath  no  ju- 
risdiction, where  the  contract  is  made  at  land,  although  to 
be  executed  at  sea)  which  is  wholly  irreconcileable  with  the 
construction  attempted  to  be  given  by  the  common  lawyers 
to  the  statutes  of  Richard  II.,  and  with  every  general  prin- 

"^  Exton,  ch.  7,  8,  9,  page  338  to  394.— ^i^oniiA  Atnb.  vf.  Plage^ 
Moore^  814. 

''1  Tasker  vs.  Gale,  6  Fin.  Jbr.  627,  pi  19,  21  ;  and  see  Oo^rey's 
CSM,  LtOck  U.^Smith  ?».  TiUeg,  1  K^U,  712. 

«>  ZfMck  (92)  has  gifeo  a  ropy  of  the  important  elaases  of  one  of 
those  cominiKsionfi.  It  authorizes  the  admiraltj  **  to  hold  conusanoe 
of  pleas,  debts,  bills  of  exchange,  policits  qf  asswranee,  aoconats,  ehar* 
ter  parties,  contractions,  bills  of  lading;,  andiall  other  contraets  whioh 
majr  any  ways  concern  moneys  due  for  f)*eiglit  of  ships  hired  and  let  to 
hire,  moneys  lent  to  he  paid  beyond  the  ^eas  at  the  hasard  of  the 
lender,  and  also  of  any  cause,  business  or  injury  wbatsoeyer  had  or 
4one  in  or  upon  or  through  the  seas,  or  public  rivers  or  fresh  waters* 
streams,  havens,  and  places  subject  to  overflowtag  whatsoever  within 
the  flowing  and  ebbing  of  the  sea,  upon  the  shores  or  banks  whatsoever 
adjoining  to  them  or  either  of  them  from  any  of  the  said  first  bridges 
whatsoever  towards  the  sea  throushoot  our  kingdoms  of  l^tout  ud 
Ireland,  iopur  domioiops  aforesaid,  or  elsewhere  beyond  the  seas,  er  in 
^y  ports  beyond  the.  seas  whatsoever.*'  And  see  ColUdion  rftta  Umt^ 
eh.  2,  MahpUn  Lex.  Merc,  p.  47.  The  clause  in  this  commission,  as  to 
Jurisdiction  pp  the  shores,  would  seem  to  refer  to  the  meaniijc  of  tbe 
word  **  fiuKn'/tme,*'  as  stated  in  Hawkeridge^s  case,  12  Co,  129.  where 
it  is  said  th^t  **  maritima  est  super  littos,  or  In  porta  maris.^  Even 
Lord  Hale  felt  himself  bound  to  admit  tbe  antiquity  of  these  claims  of 
the  admiralty,  while  he  endeavoured  to  evade  tbe  fofee  pf  tbe  argii* 
ipent.  t^tce  ts .  Brown.  Hard.  473. 
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eiple,  for  which  the j  contend.  I  allude  to  the  acknowledg- 
ed right  or  the  admiralty  to  entertain  suits  for  mariners' 
wages.  The  history  of  this  exception  is  highly  instructive ; 
and  cannot  be  studied  with  too  much  attention  by  those, 
who  are  in  search  of  the  true  exposition  of  the  statutes  of 
Rkkard  If.,  and  the  rightful  jurisdiction  of  the  admi- 
ralty. 

It  was  at  first  held,  that  the  admiralty  had  no  jurisdiction 
over  mariners'  wages,  because  the  contract  was  made  on 
laod.^  And  the  earliest  case  in  the  reports,  in  which  the 
jurisdiction  was  affirmed,  is  in  the  19th  year  of  James  I.^«  \ 
prohibition  was  there  prayed  for  and  denied,  **  because  he 
didnot  sue- his  prohibition  in  due  time,  vis.  before  a  judg* 
meat  given  in  the  admiralty  court,  which  in  point  of  discre- 
tion they  disallowed ;  and  also  these  are  poor  mariners,  and 
may  not  be  delayed  of  their  wages  so  long,  and,  besides, 
they  nay- all  join  in  a  libel  in  the  admiral's  court,  but,  if 
they  sue  here,  they  must  bring  their  actions  several,  and 
therefore  it  is  good  discretion  in  the  court  to  deny  the  pro- 
hibition." This  decision,  founded  upon  compassion  and 
laches,  does  not  seem  to  have  been  readily  acquiesced  in,  for 
in  Woodvmrd  vs.  BontiAan,"  the  court  held,  that  mariners' 
wages  were  not  sueable  in  the  admiralty.  Soon  after  this 
the  courts  sustained  the  jurisdiction  in  various  cases,  al- 
though constantly  contested  '^  and  from  that  period,  this 
sufferance,  as  Keeling^  C  /.^  calls  it,  became  general, 
and  gradually  ripened  into  a  right,  which  has  ever  since,  in 
ca^es  of  ordinary  hire,  remained  undisputed. 

fs  Dyer^  159,  note  38.  '^^  Anon,  Winek.  8. 

w  21  Ray.  3. 

76  Awm.  1  Vent.  146,  343.    AUtton  vs.  Marth,  2  Fen/.  181.-- TAe 
King  T«.  PHu,  2  SebU,  779. 

rt  8mUh  vs.  TOt^^  1  KtbU,  712. 
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The  grounds,  upoo  which  this  exception  has  been  sup- 
ported, remain  to  be  considered  ;  and  the  different  reasons^ 
which  hare  been  assigned  by  different  judgesi  nay  be  ar- 
ranged under  the  following  heads :— 1.  That  it  is  more  con- 
venient for  seamen  to  sue  in  the  admiralty,  because  thejr 
may  all  join  in  one  suit.^  2.  That  by  the  maritime  law,  iC 
the  ship  perish  by  the  mariners*  default,  they  are  to  lose 
their  wages ;  which  (it  should  seem  from  this  reason)  would 
be  otherwise  doe  at  common  law.^  3.  That  the  troe  rea* 
son  is,  that  though  the  contract  be  made  on  land,  yet  the 
ship  is  made  liable  for  the  wages^*  4«  That  mariners' 
wages  grow  due  to  them  for  labour  or  serrice  done  aC  sea» 
and  the  charter  and  contract  at  land  is  only  to  ascertain 
their  rate.*^  5.  That  it  is  not  on  account  of  the  service 
done  at  sea,  but  because  l&ey  are  marinerB^  and  the  suit  is 
for  mariners*  wages ;  and  therefore,  if  the  service  be  dm» 
in  port,  and  the  voyage  be  abandoned,  the  mariners  may 
still  sue  for  their  wages  in  the  admiralty.*  6.  That  the 
jurisdiction  of  the  admiralty  over  mariners*  wi^ea  is  an 
ancient  concurrent  jurisdiction,  as  ancient  as  the  constito* 
tion  itself.*^  7.  That  it  is  expressly  against  the  stetuies  of 
Rich.  II. ;  and  is  a  mere  indulgence,  and  b  now  groonded 

7*  Jnon.  1  Fent,  146.— IFettt  ▼•.  Cknumd,  6  Mod.  236.— fif«  C.  2  L. 
Raym.  1044.— C%  vs.  Sudgrave^  I  SaOc,  83.—^.  C.  1  L.  Rm/.  676.— 
12  Mod,  405.— .Howe  ys.  Napier,  4  Burr.  1044.— IZoff  fs.  fTaihtr,  2 
irOr.  2(14.— ^noa.  8  Mod.  37».— ilfiUf  ▼«.  Qngary,  S^ftr,  127. 

•n  Jnon.  1  FerU.  146. 

to  fTeUs  Y8.  Osmond,  6  Mod.  238.—^.  C.  11  Mod.  31.-5.  C.  2  JU. 
Ray.  1044.— Ctoy  vf .  Sudgrave,  1  SaUc.  Z^.^-MoreUm  ts.  Hook.  1  Ld. 
Ragfin.  397.— AoM  vs.  fFMer,  2  Wik.  264. 

•<  Coke  Ts.  Cretchet,  3  Lev.  eo.Sone  vs.  Napier,  4  Burr.  1044. 

»  JFeOs  vs.  Osmond,  6  Mod.  £38-^.0. 11,  Mod.  31— £f.C.  2  Ld.Rayni. 
1044.— S.  P.  Jnon.  1  Feni.  343.— Jtfittt  ts.  Qregory,  S^er,  R.  127. 

o  Brown  ts.  Benn,  2  Ld.  Ray.  1247.— S.  P.  The  Queen  n .  London, 
6  Mod.  206. 
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upon  Ike  maxifli  qnoi  comnmnia  error  faeii  jus  ^  and 
nothing  but  constant  practice  aflBrms  it  ;**  and  it  is  not 
dejurtf  bnt  by  iadolgence." 

A  abort  review  of  these  reasons  may  not  be  without  use. 
As  to  the  first,  it  cannot  of  itself  furnish  any  solid  ground 
lor  vesting  a  jurisdiction  otherwise  unauthorised.  It  is  an 
argument  merely  oh  ineomfenienii  ;  and,  besides,  the  juris- 
diction  exists  equally,  whether  one  or  many  mariners  sue.*^ 
The  second  is  founded  upon  a  supposition,  that  the  com- 
mon  law  would,  in  the  given  case,  decide  differently  from 
the  maritime  law,  which  is  not  true.  The  third  is  not 
univeffsally  true,  or  rather  does  not  universally  apply,  for 
a  suit  may  be  maintained  for  mariners'  wages  in  the  ad- 
miralty, as  well  in  fWBonam^  as  in  rem.  It  is  an  entire 
mistake^  that  its  jurisdiction  is  in  general  limited  to  pro- 
ceeiUngs  in  rem/^  The  fourth  is  in  direct  hostility  to 
tho  construction  of  the  common  law,  as  to  all  other  mari- 
time contracts,  and  if  correct,  furnishes  a  complete  recogni- 
tion of  the  general  doctrine  of  the  admiralty.*"  The  fifth 
is  a  virtual  contradiction  of  the  fourth,  and  puts  the  juris- 
diction upon  the  personal  privilege  of  the  parties,  not 
upon  the  nature  or  the  place  of  the  service  done,  a  distmc- 
tion  at  war  with  the  statutes  of  Riehardf  and  not  easily  re- 
concileable  with  the  case  of  Rose  vs.  Walker.^     The  sixth 


««C%T8.  fiMreM,lIrfl.  MUym.  676--^.  C.  l  Salfc.  33— 12  JMM. 
406. 

»  Opji  vs.  ^(Mttom  12  Mod.  38-^.  C.  1  Saik.  31— JDav  ts.  Searl,  Cun- 
ning. R.  32*^.  C.  7  Mod.  206. 

»  Ewer  Ts.  Jonet,  2  Ld.  Rmf.  9H.^Day  ts.  Skarl,  Cunning.  R. 
32.-7  Mad.  206— itt^r-  R-  ^^3—2  Barnard.  410. 

^AJUwn  Ti.  ilfartfc,  2  Vent.  181.— ifooft  vs.  MoreUm,  1  Ld.  Ray. 

307. 

tt   Alkionyt.  Mmikt  2  Fcirf.  181. 

•»See  AbiwU  en  Shipping,  P.  4,  ch.  4,  s.  1. 

••  2  mii.  264. 
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reason  is  undoubtedly  well  founded,  and  is  a  complete 
answer  to  the  laborious  commentaries  of  Lord  Coke.  But 
the  reason  is  in  itself  of  no  weight,  unless  it  is  admitted, 
that  the  statutes  of  Richard  IL  were  not  intended  to  abridge 
anj  part  of  the  original  rightful  jurisdiction  of  the  admiral* 
iy,  but  only  to  check  its  usurpations  over  contracts  made  at 
land  unconnected  with  maritime  business.  In  this  view  it 
has  a  most  important  bearing.  The  seventh  and  last  rea* 
son  is  indeed  extraordinary.  It  may  be  truly  observed,  in 
the  pointed  language  of  Mr.  Dauglas^^  <*  surely  it  is  not 
consonant  to  legal  principle  to  hold*,  that  any  usage  or  com- 
mon  errour  can  abrogate  a  statute  to  any  purpose,  or  give 
legality  to  what  an  act  of  parliament  expressly  prohibits." 

It  may  be  added,  that  all  these  reasons,  except  the 
fourth  and  sixth,  have  not  the  slightest  connexion  with  any 
possible  construction  of  the  statutes  of  Richard  II. ;  and 
the  fourth  and  sixth,  if  they  are  correct  in  principle,  sus- 
tain the  whole  superstructure  of  the  admiralty  jurisdiction 
over  all  maritime  contracts. 

In  respect  also  to  mariners'  contracts,  certain  distinctions 
aeem  to  prevail  at  common  law,  which  are  as  purely  ar- 
bitrary  and  irreconcileable  with  sound  principle,  and  the 
statutes  of  Rich.  II.,  as  any,  which  have  been  mentioned. 
I  allude  to  the  distinctions,  that  although  mariners  may  soe 
in  the  admiralty  for  their  wages  for  services  wholly  render- 
ed in  port,  or  in  navigating  from  port  to  port  within  the 
realm,"  and  this,  as  well  where  the  contract  is  in  writing  as 
by  parol,  provided  it  be  upon  the  usual  terms  and  stipula- 
tions;*' yet  the  master  of  the  ship  is  not  allowed,  under 

n  ffiikbu  vs.  Carmichaek  Doug.  A.  101— note  1. 

•*  fFttti  n.  Oman,  2  Ld.  Ray.  1044—5.  C.  6  Mod.  238.— ilfUb  rs. 
Grtgory,  Sayer's  Rep.  127.— ^non.  1  ferU.  343.-2  Bro.  Aim. 
Afpx.  ^S33. 

n  Bent  vs.  Porre,  2  JU.  Ray.  1206.— u#nm.  8  Moi.  379. 
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any  circuavitftncet,  to  sue  there  for  kis  w«geB,^  nor  the 
marinen,  Iflbeil*  contract  be  tmrfer  Mal^^  or  contaio  any 
UDiiBual  eovenanta  or  sttpulations.  The  reason  of  the  di»> 
tmctioQ  aa  to  the  master  if  said  to  be,  that  the  mcHiiera 
are  presumed  to  contract  apon  the  credit  of  the  ship,  and 
the  master  tip<yin  the  personal  credit  of  the  oimer;  a  reason 
dhogether  gratuitoos,  for  the  credM  i^  fa  faet  ift  mnch  given 
to  the  otrner  in  the  one  case,  as  in  the  other.  And  Mr. 
jlfrfrotfjastly  observes,  that  <<  it  ts  dJAenlt  to  distinguish 
the  case  of  the  master  from  -that  of  the  persons  under  hia 
command ;  the  nature  and  place  of  the  servicfe,  and  the 
fllace  of  the  hiting,  are  in  both  cases  nsually  the  seme^''** 
,  And  there  faavtf  been  cases,  even  at  the  common  lav,  wb^ra 
the  distinction  has  been  doubted  and  denied." 

The  next  distinction,  as  to  the  contract's  being  under  seal^ 
is  no  where  very  fully  explained.  In  Bridgmmn^s  case,"* 
it  is  said  to  be,  ^because  an  obligation  takes  Its  cotif se  and 
binds  according  to  the  common  law,  whieh  wouki  seem  to 
be  no  reason  at  all.  A  more  plausible  reason  is,  that 
the  civil  law  requires  two  wHnessea  to  prove  a  sealed 
instrument,*    whereas   the  'common     law    reqnires    bnt 

^RrnggynKing,  2Str.  85a.*-€lraTS.  avdgruwk  1  SaUc,  2A^.C, 
XLL  Bay.  676,  12  M9d.  405.— iZead  rs.  Chapman^  2  Str,  937.~TA^ 
FavourUt2Rob.  232.--^Baaey  vs.  Grant,  1  Salk.  23^-S.  C.  1  Ld,  Batf. 
632.— 12  Mod.  440. 

M  Palmer  ts.  Pope,  Hob.  79, 912.*-«0^  vs.  CkUA,  1  SaUc.  31-*^.  a 
12  Mod.  2».^Day  ts.  Seari,  3  Sir.  968-^.  C.  7  Mod.  2i)G.^^ttming. 
R.  32,^Ridg.  8!i.^Hom  ?».  Aapier,  4  Biirr.  1944. 

«  Abbott^  Skip.  Part  4,  ch.  4,  s.  1. 

"  See  cases  cited  in  Ckn/  vs.  Sudgrave,  I  14.  RoAf.  579. — 12  JIfoif. 
405.-^Rex  vs.  PUce,  2  Keble,  779..-SOTitA  vs.  TiUev,  1  Keble,  712.— 
Barber  vs.  fTkarton,  2  Ld.  Roy.  1452.— 16  Fin.  Jbr.  438,  pi.  35.-- 
2  Bro.  Jdm.  89,  95,  104. 

wHob.  11. 

MThe  civil  law  never  requires  two  witnesses,  nor  indeed  say 
witness,  nnleu  tbe  sieeutioii  of  tbe  deed  is  denied  by  the  party  en 
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one/^  Assuming  this  startement  to  be  correct,  as  to  the  ad- 
miralty  practice,  it  ought  not  to  oust  the  jurisdiction,  but  to 
induce  the  courts  of  common  law,  by  proper  process,  to  com* 
pel  a  conformity  with  their  own  rules/  Besides,  the  libel  is 
for  the  service  at  sea,  and  the  sealed  contract  comes  in  col- 
laterally, or  in  the  defence ;  and  if  the  admiralty  have  juris- 
diction over  the  subject  matter,  it  has  also  jurisdiction  of  all 
the  incidents ;  and,  in  such  case,  though  a  question  arise 
proper  for  the  common  law,  yet  we  are  told  the  admiralty 
may  try  it.*  Another  reason  has  been  adduced,  vis.  that 
the  admiralty  is  not  a  court  of  record,  and  therefore,  Kke 
the  county  court ;  it  cannot  hold  plea  of  a  specialty.'  It  is 
not  to  our  present  purpose  to  inquire,  how  far  this  is  true  as 
to  the  county  court ;  and  if  true,  what  is  the  foundation  of  the 
exception;  but  in  respect  to  the  admiralty,  notwithstanding 
the  very  positive  assertions  of  Lord  Cofce,  it  is  by  no  means 
admitted,  that  it  is  not  a  court  of  record.  The  common  law 
definition  of  a  court  of  record  is,  a  court  that  hath  authority 
to  fine  and  imprison.*  And  accordingly,  in  Empring- 
ham^s  case,'  it  was  held,  that  the  admiralty  had  no  power 
to  fine  and  imprison,  because  it  was  not  a  court  of  record, 
and  its  proceedings  were  according  to  the  course  of  the 

oath,  which  very  rarely  can  happen.  Tn  this  respect  it  holds  the 
chanceiy  rule,  that  it'  aoj  fact  be  denied  in  the  defendant's  answer  on 
oath,  his  denial  shall  prerail,  unless  disproved  by  two  witnesses,  or 
one  witness,  and  very  strong  corroborative  ctrcumstsiices. 

w*  Sfee  Hone  vs.  Napier^  4  Burr.  1944.— ^fen«eon«  vs.  Oihbmu^  3  T. 
n.  36t.— SmaW  vs.  fTolff,  3  T.  R.  323,  and  BuUer,  J.  id:  348. 

*  Richardfon  vs.  DUborm,  I  Vent.  291.— 2  Pothier  Obi,  273,  .&c. 
traiMl,  by  Evam. 

TremovHn  vs.  Sands,  Comb,  462— 19.  C.  12  Mod.  144.— ilf«nef(me 
vs.  Gibbont,  3  T.  R.  287. 

^Meneione  vs.  Gibbons,  3T.  R.  268,  4  Inst.  \Z5. 

^SMTvX),  12  Mod.  388.— I  U.  Rea/.  213.— 3  Bl  Com.  21.— Bsc. 
Jbr.  Courts,  D.  2,  p.  101.. 

»  12  Co.  84. 
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dvil  law.*  The  same  doctrine  had  be^^o  previously  held 
-in  ThondinaQu^a  case,''  and  in  an  anonymous  case;'  and 
yet  it  was  said  in  the  last  case,  that  by  custom  the  admi- 
ralty might  amerce  the  defendant  for  his  default  at  its  dis- 
cretion."  But  surely  this  doctrine  cannot  be  tru^;  for  it 
is  perfectly  clear,  that  the  admiralty,  from  the  highest  an- 
ttquity,  has  exercised  a  very  extensive  criminal  jurisdic- 
tioa,  and  punished  offences  by.  fine  and  imprisonment. 
The  celebrated  inquisition  at  Queensboroughf  in  the  reign 
of  Edward  UK,  would  alone  be  decisive.**  And  even  at 
cpmmon  law  it  has  been  adjudged,  that  the  admiralty  might 
fine  for  a  contempt.'^  As  to  the  other  reason  for  its  not 
being  a  court  of  record,  viz.  that  it  proceeds  accord)',^  to 
the  course  of  the  civil  law,  and  that  an  appeal,  and  not  a  writ 
of  error,  lies  from  its  decrees  ;  they  have  nothing  to  do  with 
the  question,  for  whether  a  court  of  record  or  not  does  not 
depend  upon  the  form  of  proceeding  in  any  court.  Besides, 
the  admiralty  is  expressly  recognised  as  a  court  of  record 
in  King  Edward^ a  ordinance  at  Orimahy^  where  it  is  said, 
<<  la  cause  estoit  pour  ce  que  I'admiral  et  ses  lieutenants 
aont  de  record  ;*'  and,  in  the  articles  in  the  black  book  of 
the  admiralty,  it  is  articulately  declared,  <*  quod  adoiirallus 
et  locum  tenentes  sui  sunt  de  recordo."'^  But  even  ad- 
mitting, that  ttie  admiralty  were  not  a  court  of  record,  it 
would  not  shew  that  it  had  no  jurisdiction  over  sealed  con* 
tracts ;  for  the  chancery  is  not  a  court  of  record,  and  yet  it 
may  clearly  entertain  suits  ~  on  them*^*    And,  to  apply 

«  4  Jntt,  136.  7  12  Co.  104. 

«  13  Co.  62.  «  19  H.  6,  7,  Bro.  Jbr.  JdmiraUie,  1. 

^  See  also  Com,  Dig.  Adm.  D,  1  and  2.    E.  1^  and  13. 

11  Awm.StyU$,  171,— SjHirifct  vs.  MarUpt,  \  Vent.  1.— Ci.  Pr«?,  tU. 
07.— 2  Bro.^dm.  110. 

M  ExUjfn^  27.  »  Ctir1c$y  Prax.  146.— 12(Nif  A.  Art.  39. 

^  In  tbe  United  Stutei*  ooarts,  tfaere  oonid  be  ne  ground  for  this  argu^ 
•m^Qt,  since  all  those  courts  are  courts  of  record. 
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a  strong  remark  of  Lord  Kenjroit/'  If  the  admmlty  Ins 
jurisdiction  over  the  snbject  matter,  to  aaj  that  it  it  aaeet- 
sary  for  the  parties  to  go  ttpon  the  sea  to  exeeote  Ike  inatra- 
ment,  (aod^  as  I  would  add,  to  make  an  unsealed  conlrad) 
borders  upon  absurdity.  Nor  are  the  authorities  uniforai 
on  this  point.  In  Coke  vs.  ChrHchet^^  (Hay  vs«  S^ni- 
grave,"  Brick  vs.  Ainood^^*  and  Qamn  tb*  QtandrmJ^ 
M  was  in  effect  held,  that  there  was  no  difference  between 
the  contract's  being  by  deed  or  by  parol* 

The  other  distinction,  as  to  the  contract  contaioii^  un- 
usual covenants  and  stipulations,  is  quite  as  unsatia&etorjr* 
It  is  said  in  its  support,  that  if  the  cootrael  £or  servioe  be 
made  upon  terms  and  conditions  differing  fi^in  the  general 
rules  of  law,  the  service  almie  cannot  entitle  a  marioer  to 
bis  wages ;  his  right  then  must  depend  upon  the  per* 
formance  of  the  stipulated  terms ;  and  the  construction  of 
the  instrument  con,taining  those  terms  is  a  pn^r  eobject 
for  the  jurisdiction  of  the  courts  of  conunon  law."*  The 
construction  of  a  written  instrument  is  a  proper  sttbjoet  for 
every  court  having  cognisance  of  the  subject  matter ;  and 
this  rule  is  equally  as  applicable  to  the  admiralty,  aa  to  any 
other  court.  The  admiralty  certainly  has  cognizance  of 
written  contracts  in  many  cases,  as  of  bottomry,  and  ran- 
soms ;  and  it  was  never  yet  heard  of,  that  it  had  no  right  to 
put  an  interpretation  upon  these  instmments*  Even  in  re- 
lation to  written  contracts  for  marfners'  wages,  its  jurisdic- 
tion is  not  contested ;  and  if  wages  are  to  be  decreed,  or 
denied,  it  is  impossible  for  the  court  to  do  either^  with  jus- 
tice, unless  it  looks  into  and  construes  the  contract.    And  it 

»  ilf4NM<orM  T8.  0{6^oiu,  3  T.  R.  267. 
*'  3  Les.  60.  «Md  Mod.  406.  ^t  Sir.  761 . 

*  HeU't  MUf,  46,  AK  1^1.  6. 
^  Ahbm,  Shipp.  P»t  4,  ch.  4,  i.  3. 
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•iroiild  be  worse  than  idleness  to  €ODleod»  that  the  rules  of 
eoastrection  ere  diflferent  in  seeled  and  unsealed  instruments* 
Tive  ether  gnNiodis  more  specious,  but  not  more  solid.  It 
is  not  true,  in  any  oase»  that  the  wages  are  due  merely  be« 
eause  the  service  is  performed.  It  must  be  performed  ac- 
eording  to  the  express  stipulations  of  the  parties,  even  in  the 
usual  formof  thecontract)  or  according  to  the  implied  stipu* 
latioos  resuhing  from  the  maritime  law,  where  that  is  silent, 
otherwise  the  wages  will  not  grow  due.  And  there  is  no  more 
•roMon^  why  courts  of  oommon  law  should  have  the  exclu- 
sive oonstmotion  of  written  agreements  of  an  unusual  sort, 
than  of  those  upon  the  ordinary  terms.  Do  these  courts 
Tainiy  imagine,  that  the  admiralty  cannot  construe  mari- 
time contracts  with  as  much  equity,  sound  principle,  and 
good  sense,  aa  themselves?  It  is  some  pleasure  to  find, 
that  the  sevndness  of  this  distinction  has,  at  least  in  one 
case,  been  denied.'^ 

All  these  distioeliQns  are  entirely  aside  from  any  con^ 
struction  of  the  statutes  of  Richard  f  and  if  they  are  to  be 
hM  as  law,  they  are  limitations  of  judicial  discretion  in 
granting  "  indulgences,"  which  seem  nearly  allied  to  the 
maxim,  sie  tK>lo,  sie  pibeOy  stet  pro  rationn  volunUu^^^ 

it  has  been  farther  asserted,  that  the  admiralty  has  juris- 
diction,  only  when  the  pirties  have  bound  themselves  in 
ftm  ;  for,  if  they  have  bound  themselves  personally f  its  ju- 
risAction  is  said  to  be  ousted.^  This  doctrine  is  not.  pre* 
tended  to  t>e  founded  upon  the  statutes  of  Richard.  Yet 
it  is  dittcttit  to  perceive^  how  it  can  be  otherwise  sapport- 
ed  ;  and  no  adjudged  case  rests  singly  upon  it.    Indeed,  in 

»  Binm  vs.  Pwrcy  2  Ld.Rajfm.  IflOS. 

aa  See  2  Brow.  Jim.  94,  90,  104. 

»Per  BfOUr,  J.  in  MemUne  vt.  CftMofw,  3  T.  R.  207,  270,  and  see 
Outten  vs.  Bibden,  1  ffUs.  100. 
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the  very  case»  in  which  it  wai  alluded  to,  (vis,  a  maritime 
hjpothecatioD)  the  usual  form  of  the  iostrunieiit  includea  a 
personal  obligation  or  covenant.  All  the  forms,  which 
have  fallen  ander  my  notice,  are  of  this  nature,  and  the 
customarj  instrument,  a  bond,  necessarily  includes  a  peff^< 
sonal  liability.^  Yet  it  is  conceded  on  all  sides,  that  of 
maritime  hypothecations  tb^  admiralty  has  jurisdiction. — 
The  case  of  mariners'  wages  also  involves  a  personal  con- 
tract, and  nothing  is  more  common,  than  a  libel  against  the 
master  or  owner  in  personam*  In  respect  also  to  pejraoial 
torts  on  the  high  seas,  such  as.  assaults  and  batteties,  the 
process  is  necessarily  tfi  personam  ;  ^  andt  he  same  pro- 
cess  is  familiarly  applied  in  matters  of'  prize."  So  far  in- 
deed is  it  from  being  true,  that  the  admiralty  has  no  r^ht 
to  proceed  except  in  rem,  that  in  former  times,  and  down 
to  the  reign  of  James  I.,  its  proceedings  were  almost  alio- 
gether  in  personam^  as  they  must  still  be,  when  the  process 
in  rem  becomes  inapplicable  or  inefficient."  The  dictum, 
which  we  are  now  considering,  seems  indeed  to  have  no 
better  or  higher  origin,  than  that  of  a  mere  iafereoce  from , 
the  position,  tbi^t  where  the  common  law  has  jurisdiction, 
the  admiralty  is  excluded. 

We  have  now  finished  our  review  of  the  doctrines,  whieh 
the  courts  of  common  law  have  held  in  the  interpretation  of 
the  statutes  of  Richard  II.  It  has  been  shewn,  that  the 
decisions  are  not  reconcileable  with  each  other,  or  with  the 


*«  See  the  forms  in  AhbaU  on  Skipp.  Jppx.  No.  1, 2, 3.«*-Olo«er  vs. 
Black.  3^lbirr.  1394.— ilfarr^  on  Insur.  h.  2,  cb.  1,  p.  733,  ifc.  and 
jipps.  Ab.  vV-1  Magem  on  fns.  25."-MoUoy  de  Jut.  Mot.  boak  2,  ch* 
11,  s.  12.— 2  Magent,  393.-3  Rob.  31. 

^  v2Bro.  Jim.  110,  100,  m397. 

» Smart  vs.  Wo{ff,  3T.  R.  383. 

vt  See  Spark*  vs.  SUfffard^  Hsrd.  17G.— Ckripe,  Frag,  panim.^8  Bn, 
Jim.  396,  397. 
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words  of  the  statdte,  or  with  any  soand  and  UDiform  princi- 
ple of  coMtraction.  There  .seems  indeed  some  foundatioD 
for  the  declaration  of  Lord  HoUy^  that  "  heretofore  the 
common  law  was  too  severe  against  the  admiralty  ;*'  and  for 
the  severe  censure  of  the  learned  Dr.  Browne,  that  these 
decisions  were  founded  '<  more  in  prejudice  than  in  rea- 
son ;'**  that  they  were  <^  not  founded  in  any  system,  nor 
fraught  with  any  consistency'* ;  and  that  they  have  "  in- 
volved the  subject  in  endless  perplexity/** 

1 0  addition  to  the  considerations,  which  have  already 
been  submitted,  against  the  common  law  interpretation  of 
these  statutes,  there  are  no  small  difficulties,  which  still 
remain  behind.  Whole  classes  of  cases  are  yet  within  the 
acknowledged  cognizance  of  the  admiralty,  which  are  at  war 
with  that  interpretation,  and  can  be  sustained  only  upon  the 
more  liberal  and  consistent  doctrines  of  Ihe  admiralty.  I 
have  already  stated  the  cases  of  the  execution  of  foreign 
sentences,  and  of  foreign  maritime  hypothecations.  These 
are  not  alone.  Until  a  comparatively  modern  period;  not- 
withstanding the  statutes,  the  admiralty  exercised  undis- 
t«rt>ed  jurisdiction  over  petitory  or  proprietory  suits  ;^  and 
it  still  continues,  with  the  approbation  of  the  common  law,  to 
entertain  suits,  1.  For  possession  of  ships.  2.  Upon  con- 
troversies among  part  owners  as  to  the  employment  of 
ships,  and  ddly,  Stipulations  made  on  land  in  causes  pend- 
ing in  the  court.  This  last  class  may  properly  be  deemed 
a  mere  incident  to  the  cognizance  of  the  principal  cause  ; 
yet  the  common  lawyers  resisted  it,  as  an  infringement  of 
the  statutes,  and  it  was  not  finally  established  in  favour  of 

»  Hoop  TB.  M&reton,  1  Ld.  Raym.  397. 

»  2  Bro.  Adm,  65.  »  2  Bro.  jidm,  100. 

3»  The  Aurora^  3  Rob.  136.— 2  Bro.  Adm.  114,   &c,— C/er&.  Prax. 
lit.  42. 
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the  admiraltj,  until  after  a  struggle  for  a  century.*  But, 
as  to  the  four  remaining  classes,  the  admiralty  has  had  juris- 
diction from  the  highest  antiquity ;  and  yet  these  arc  not 
**  things  done  upon  the  sea."  It  is  therefore  a  necessary 
inference,  either  that  the  common  law  interpretation  is  too 
narrow,  and  ought  to  be  rejected ;  or  that  these  authorities^ 
still  allowed  to  be  exercised,  are  gross  usurpations.  That 
the  latter  construction  is  correct  will  not  be  affirmed  by 
any  person,  who  has  examined  the  subject  with  doe  dill* 
gence  and  candour.  That  the  former  is  dictated  by  gene« 
ral  reasoning,  public  convenience,  and  great  weight  of 
authority,  will  scarcely  be  denied.  Nay  even  the  firise 
jurisdiction  imperiously  demands  a  similar  doctrine,  at  least 
so  far  as  it  is  exercised  over  prizes  captured  in  rivers, 
creeks  or  ports,  accessible  to  the  sea ;  and  on  land  by  navai 
forces.'^  For  whether,  (as  seems  the  better  opinion  ^)  the 
prize  jurisdiction  be  an  immemorial  and  inherent  attribute 
of  the  admiralty,  or  depend  upon  the  commissions  issued 
from  time  to  time  during  wars,  the  words  of  the  statutes  of 
Richard  as  much  apply  to  the  prize  as  to  the  instance 
court.  And  if  the  prize  commission  be  evidence,  that,  not* 
withstanding  the  statutes,  the  court  may  take  cognizance  of 
captures  in  creeks  and  ports,  the  ordinary  commission  of 
the  admiralty  is  just  as  good  evidence  of  the  extent  of  its 
ordinary  jurisdiction  in  the  same  places.*     It  would 


33  4  hut,  136.— ZoticA,  125.«-Par  vs.  Etmm,  T.  B^jf.  78.— Us- 
grave  vb.  Hedges^  2  Li.  Raym.  1285. — Justice  vs.  Brown,  Hard,  473. 

»  Lindo  Ts.  Rttdn^,  Doug,  613.—- See  Hubbard  ts.  Ptarse,  cited  ta 
Le  Caws  ?8.  Eden,  Doug,  A94,  G06. 

M  Rob,  CoU.  Mark,  Preface  vii, 

^  la  reeeot  statates,  the  prize  jarisdiction  is  expresslj  giveo  ia 
ports  and  creeks ;  fiat  the  same  jurisdiction  was  exercised  hj  the  ad- 
miralty before  any  statutes  were  made  to  tliis  effect,  as  a  part  of  its 
original  powers. — See  Nabob  of  the  Camatic  ts.  East  India  Company^ 
1  F>f.jr:371,  391. 
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to  be  a  mistake  of  Lord  Mansfield  ^  that  the  courts  of 
comoKMi  law  never  considered  prize  causes  within  the  sta- 
tutes, and  that  no  complaint  ever  was  made  respecting  them. 
There  are  various  cases  in  the  boolcs,  which  intimate  a  con* 
trary  doctrbe,  ^  if  the  very  elaborate  judgment  of  his  lord- 
ibip)  to  prove  the  exclusive  jurisdiction  in  matters  of  prize, 
were  not  of  itself  a  strong  proof,  that  nothing  was  before 
that  time  well  settled  on  the  subject.  Indeed  an  examina* 
tioQ  of  the  various  doctrines,  found  in  our  common  law  re- 
ports, would  not  only  confirm  this  statement,  but  would  ex* 
llibit  many  strange  and  curious  deviations  from  what  would 
at  the  present  day  be  deemed  common  place  learning  in 
matters  of  prize*  And  it  is  very  doubtful,  whether,  until  a 
recent  period,  any  such  distinction,  as  a  prize  and  instance 
aide  of  the  court,  was  known  among  the  common  lawyers. 
After  some  research,  I  have  not  been  able  to  detect  the 
•lightest  allusion  to  it  in  any  report  before  the  case  of  Lin- 
do  vs.  Rodney.^ 

Considerations  and  consequences,  like  those,  which  have 
been  mentioned,  cannot  but  forcibly  impress  every  one, 
who  has  examined  this  subject  with  accuracy  and  diligence, 
and  lead  to  the  conclusion  (adopted  by  Dr.  Brown)  that 
the  jurisdiction  of  the  admiralty  depends,  or  ought  to  de- 
pend, as  to  contracts,  upon  the  subject  matter,  i.  e.  whe- 
ther maritime  or  not ;  and  as  to  torts,  upon  locality,  i.  e.  whe- 
ther done  upon  the  high  sea,  or  in  ports  within  the  ebb  and 
flow  of  the  tide,  or  not."  Such  is  the  limit  of  its  jurisdic- 
tion, which  the  admiralty  has  strenuously  asserted  at  all 
times,  notwithstanding  a  tbrrent  of  prohibitions  has  com 

38  Lindo  TS.  Rodney,  Doug,  613.  ^ote  1. 

^  WiUa  vg.  Newport,  1  RoU.  jR.  2SO.^Weslon's  Ca»e,  2  BromnL  II 
-^Thermolin  vg.  Sands,  Carth.  R,  423.- ^rwn.  March.  110.— ^^non. 
MMod.  \e,^8hemusn  vs.  Sands,  1  Ld,  Ray,  271.— ^non.  1  Fent.  301. 

3»  Doug.  613,  n.  "'2  Bro,  Jim,  88,  90,  110. 
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pelied  it  to  yield  its  rights  to  superiour  authority.  Even  in 
our  owo  timeSi  it  baa  vindicated  some  of  its  ancient 
claims ;  ^  and  Dr.  Brown  has  pointedly  observed,  *^  if  a 
party  should  institute  a  suit  in  that  court  on  a  charter  party, 
for  freight,  in  a  cause  of  average  and  contribution,  or  to  de- 
cide the  property  of  a  ship,  and  be  not  prohibited,  I  do  not 
see  how  the  court  could  refuse  to  enf ertain  them  ;  and  *^  / 
have  some  reason  to  thinks  that  this  my  opinion  is  support' 
ed  by  very  high  atUhority.^^  Sir  Leoline  Jenkins  has  also 
ably  pointed  out  the  inconveniencies  to  the  public  and  to 
trade,  if  the  admiralty  jurisdiction  be  evaded  in  four  of  the 
great  branches  of  maritime  contracts.  1.  As  to  foreign 
contracts,  or  those  made  abroad.  2.  As  to  mariners' 
wages,  freight  and  charter  parties.  3.  As  to  building  and 
victualling  ships,  and  as  to  material  men,  i.  e.  those,  who 
furnish  materials  or  supply  work  ft>r  ships.  And  4.  As  to 
disputes  between  part  owners.^  Nor  should  it  be  forgot  ten, 
that  in  the  agreement  of  the  twelve  judges  in  1632,  these 
claims  of  the  admiralty  were  most  amply  admitted  and  con* 
firmed." 

/^  On  the  whole,  the  result  of  this  examination  may  be 
summed  up  in  the  following  propositions.     1.  That  the  ju- 

«  Velthiuon  vs.  Ormsby,  3  T.  R.  315.— HSnwirf  vs.  IToflT,  3T.  R.  323. 
--MencUme  vs.  GUfbons,  3  T.  R.  2S7.^Ladbrook  vs.  CrUkeU^  2  T.  R. 
649. 

«  2  Bro,  Jdm,  77.  Note  (5.) 
I  have  to  regret,  that  I  have  not  been  able  to  consult  the  originals  of 
two  works  qaoted  in  this  opinion,  which  would  pro  baldly  have  mate- 
rially aided  my  inquiries  by  their  learning  and  ability.  1  allude  to  Sir 
Leoline  Jenkins*  works,  and  Prynnc^s  Animadversions  on  the  4th  Instl* 
tute.  These  works  were  not  to  my  knowledge  in  New  England  at  the 
time  of  delivering  this  opinion ;  and  1  have  been  always  obliged  to  cite 
them  at  secottd  hand. 

«  See  Wood's  Inst.  494. 
It  is  apparent,  that  the  late  learned  .Mr.  Justice  Winchesier  adopted 
these  claims  in  tbt* ir  full  extent.    1  know  not  any  man  in  the   i  niied 
States^  who  seems  to  have  had  more  profoaud  and  accurate  views  of  the 
admiralty  Jurisdiction,  than  this  very  able  judge.  1  Peters^  iUp.  233. 
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risdiction  of  the 'admiralty,  until  the  statutes  of  Richard  2, 
extended  to  all  maritime  contracts,  whether  executed  at 
home  or  abroad,  and  to  all  torts,  injuries,  and  offences,  on 
the  high  seas,  and  in  ports  and  havens,  as  far  as  the  ebb 
and  flow  of  the  tide.  2.  That  the  common  law  interpre- 
tation of  these  statutes  abridges  this  jurisdiction  to  things 
wholly  and  exclusively  done  upon  the  sea.  3.  That  this 
interpretation  is  indefensible  upon  principle,  and  the  deci- 
sions founded  upon  it  are  inconsistent  and  contradictory. 
4.  That  the  interpretation  of  the  same  statutes  by  the  ad- 
miralty does  not  abridge  any  of  its  ancient  jurisdiction,  but 
leaves  to  it  cognizance  of  all  maritime  contracts,  and  all  torts, 
injuries  and  offences,  upon  the  high  sea,  and  in  ports  as  far 
as  the  tide  ebbs  and  flows.  5.  That  this  is  the  true  limit, 
which  upon  principle  would  seem  to  belong  to  the  admiral- 
ty ;  that  it  is  consistent  with  the  language  and  intent  of  the 
statutes ;  and  is  supported  by  analogous  reasoning,  and  pub- 
lic convenience,  and  a  very  considerable  weight  of  authority. 
6.  That  under  all  the  circumstances,  the  courts  of  law  and 
of  admiralty  in  England  are  not  so  tied  down  by  a  uni- 
formity of  decisions,  that  they  are  not  at  liberty  to  enter- 
tain the  questions  anew,  and  to  settle  the  doctrines  upon 
their  true  principles  ;  and  that  this  opinion  is  supported  by 
some  of  the  best  elementary  writers  in  that  kingdom. 

But  whatever  may  in  England  be  the  binding  authority 
of  the  common  law  decisions  upon  this  subject,  in  the 
United  Slates  we  are  at  liberty  to  re-examine  the  doctrines, 
and  to  construe  the  jurisdiction  of  the  admiralty  upon  en- 
larged and  liberal  principles.  The  constitution  has  dele- 
gated to  the  judicial  power  of  the  United  Slates  cognizance 
*' of  all  cases  of  admiralty  and  maritime  jurisdiction;" 
and  the  act  of  Congress  ^  has  given  to  the  District  Court 
*^  cognizance  of  all  civil  causes  of  admiralty  and  mari- 

«  24  S^epM789,  c*.  20, 5. 9. 


468  MASSACHUSETTS, 


De  Lovio  «f.  Boit. 


time  jarisdiction,  including  all  seimres  under  laws  ofimr 
post^  navigation  or  iradty  of  the  United  StateSy  where 
the  seizures  are  made  on  waters  navigable  from  the  sea  by 
vessels  of  ten  or  more  tons  burthen ;  within  their  respet^ 
live  districts^  as  well  as  upon  the  high  8eas." 

What  18  tbe  true  interpretation  of  the  clause  *^  ail  caaea 
of  admiralty  and  maritime  jurisdiction''  ?  If  we  examiae 
the  etymology,  or  received  use,  of  the  words  "admiralty" 
and  "  maritime  jurisdiction,"  we  shall  find,  that  they  is- 
clude  jurisdiction  of  all  things  done  upon  and  relating  to 
the  sea,  or,  in  other  words,  all  transactions  and  proceedings 
relative  to  commerce  and  navigation,  and  to  damages  or  in- 
juries upon  the  sea.^  In  all  the  great  maritime  nations  of 
Europe,  the  terms  *^  admiralty  jurisdiction"  are  uniformly 
applied  to  the  courts  exercising  jurisdiction  over  maritime 
contracts  and  concerns.  We  shall  find  the  terms  just  as  fa- 
miliarly known  among  the  jurists  of  Scotland,  FranUt 
Holland  and  Spain,  as  of  England,  and  applied  to  their 
own  courts,  possessing  substantially  the  same  jurisdiction, 
as  the  English  admiralty  in  the  reign  of  Edward  the  third** 

^*  Conell^  IrUerpreter,  voceJdmiraL^SpelmanU  Ghssanf,  voce  Jdm- 
raU  sub  JUum.^Godolph,  Jurisd,  ch,  1.— 1  Valin.Comm.  1.— S«W.  it 
Dom.  Mar,  lib.  2,  cap.  16,  p.  160.— jS'/ypmait^  Jus.  Marii,  par.  1,  cap. 
6,  p.  76,  77 9  par.  .5,  cap,  1,p.  e02.-^Locceniuf,  Jus.  Marii.  lib.  2,  cap,  2. 

^^Geirac,  Jurisd.de  la  Marine,  p.  191,&c.— rc/m,Comm.  1, 112, 120, 
127,  &c.— ZoucA,  87,91.— £a/pn,  4,\  46,  ^^.-^oUeciionofSeaLamisi 
Mt^jfne,  Lex,  Merc,  47.-2  Bro.  Adm,  30. 

The  coincidence  betweeu  tbe  general  authorities  delegated  Id  the 
admiraPs  commissioD  in  Scotland,  and  still  exercised  there,  and*  those 
in  the  commission  of  the  admiral  io  England,  is  so  strikiQg  as  distioct- 
ly  to  Fhew  a  coroinon  origin.  The  admiralty  in  ScotUmd  has  cognizance 
of  *«  all  complaints,  contracts,  offences,  pleas,  exchanges,  assecura- 
tions,  debts,  counts,  charter  parties,  covenants,  and  all  other  writings 
concerning  lading  and  unlading  of  sbips,  freights,  hires,  money  lent  up- 
on casualties  and  hazard  at  sea,  and  all  other  businesses  wliatsoeTer 
among  sea  farers  done  at  sea,  thb  side  sea,  or  beyond  sea ;  the  oogni- 
tionof  writs  of  appeal  from  other  judges,  and  the  causes  and  actions  of 
reprisal  and  letters  of  mark ;  and  to  take  stipulntioas,  cognosotoBS 
and  insinuations  in  the  books  ot  the  admiralty. **—CoZ/€c/.  Sea  Laws.  ek. 
2,  Malifne,  47.— See  also  1  Black,  Comm.  94,  db.-^rost.  Note  p.  75. 
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If  we  pass  from  the  etjmologj  aod  use  of  these  terDi9  (i.  e. 
'^  admiralty  jurigdicHon")  id  foreign  countries*  the  only  en:- 
positioDs  of  tbeoiy  that  seem  to  present  themselves,  are, 
that  they  refer  1.  to  the  jurisdiction  of  the  admiralty  as 
acknowledged  tn  England  at  the  American  Revolution ; 
or  2.  at  the  emigration  of  our  ancestors;  or  3.  as  ac« 
knowledged  and  exercised  in /&e  United  States  at  the  Ame- 
rican Revolution ;  or  4«  to  the  ancient  and  original  juris- 
diction, inherent  in  the  admiralty  of  England  by  virtue  of 
ita  general  organization. 

As  to  the  first  exposition,  it  is  difficult  to  perceive  upon 
what  ground  it  can  be  reasonably  maintained,  for  it  would 
enlarge  and  limit  the  jurisdiction  by  the  provisions  of  sta- 
tutes, which  have  been  enacted  for  the  government  and  re- 
gnlation  of  the  high  court  of  admiralty,  and  which  proprio 
vigore  do  not  extend  to  the  colonies.  It  would  farther  In* 
Tolve  qualifications  of  the  jurisdiction,  which  are  perfectly 
arbitrary  in  themselves,  inapplicable  to  our  situation,  and 
contradictory  to  the  commissions  and  practice  of  the  vice 
admiralty  colonial  courts.  Even  if  this  exposition  were  to 
be  adopted,  are  we  to  be  governed  by  the  doctrines  of  the 
common  law,  or  of  the  admiralty  ?  I  am  not  aware  of  any  su- 
periour  sanctity  in  the  decisions  at  common  law  upon  the 
subject  of  the  jurisdiction  of  other  courts,  (to  which  at 
least  they  bore  no  good  will)  which  should  entitle  them  to 
outweigh  the  very  able  and  learned  decisions  of  the  great 
civilians  of  the  admiralty.  And  where  could  we  so  pro* 
perly  search  for  information  on  this  subject,  as  in  the  works 
of  those  jurists,  who  have  adorned  the  maritime  courts 
from  age  to  age,  and  made  its  jurisdiction  the  pride  and 
study  of  their  lives  ? 

Tb%  second  exposition  is  liable  tio  the  same  objections ; 
for  it  is  clear,  that  the  statutes  of  Richard  do  not  extend  in 
terms  to  the  colonies,  and  it  is  quite  certain,  that  they  were 
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not  iDcluded  io  any  supposed  miscbiefsy  for  (hey  then  had 
no  existence.  Besides,  it  is  a  very  material  /consideration, 
that,  at  the  emigration  of  our  ancestors,  the  contest  be- 
tween the  courts  of  common  law  and  the  admiralty  was  at 
its  height ;  and  very  soon  after  (in  1632)  it  was,  by  the  agree- 
ment of  the  twelve  judges,  decided  in  favour  of  the  admi- 
ralty. And  here  again  it  may  be  asked,  whose  doctrioea 
are  to  be  adopted,  those  of  the  common  law  or  of  the  admi- 
ralty? 

The  third  exposition  requires  an  examination  of  the  au- 
thority and  powers  of  the  vice  admiralty  courts  in  the  Unti- 
ed States  under  the  colonial  government.  In  some  of  the 
states,  and  probably  in  all,  the  crown  established,  or  reserv* 
ed  to  itself  the  right  to  establish,  admiralty  courts ;  ^  and 
the  nature  and  the  extent  of  their  jurisdictions  depended 
npon  the  commission  of  the  crown,  and  upon  acts  of  Par- 
liament conferring  additional  authorities.  The  commissions 
of  the  crown  gave  the  courts,  which  were  established,  a 
most  ample  jurisdiction  over  all  maritime  contracts,  and 
over  toj-ts  and  injuries,  as  well  in  ports  as  upon  the  high 
seas."     And  acts  of  parliament  enlarged,  or  rather  recog- 

^In  the  charter  of  Mastachuseits,  in  1692,  there  is  an  express  reser- 
vation of  the  exclusive  right  in  the  crowu  to  establish  admiraltj  coarts, 
by  virtue  of  commissions  issued  for  Ibis  purpose.  See  also  Colon.  AtU 
1666,  1672.  Mast.  Col.  andPrw.  Lams,  edit.  1814,  p.  716. 

*''  It  is  presumed  that  the  commissions  were  usually  in  the  same  form. 
One  of  the  latest  is  to  the  governor  of  the  royal  provim^e  of  AViv 
Hmnpshire  in  6  Geo.  3.  It  autfaoriEes  him  **  to  take  co^izaace  of,  and 
proceed  in,  all  causes  civil  and  maritime,  and  in  complaints,  contracts 
offences  or  suspected  offences,  crimes,  pleas,  debts,  exchanges,  ac- 
counts, charter  parties,  agreements,  suits,  trespasses,  enquiries,  extor- 
tions, and  demands,  and  business  civil  and  maritime  whatsoever,  com- 
menced or  to  be  commenced  between  merchants,  or  between  owners 
and  proprietors  of  ships  and  other  vessels,  and  merchants  or  others 
whomsoever  with  such  owners  and  proprietors  of  ships  and  all  other 
vessels  whatsoever  employ^  or  u^ed  within  the  maritime  jurMictipn 
of  our  vice  admiralty  of  our  said  province,  6cc.  or  between  any  other 
persons  whomsoever  had.  made,  begun  or  contracted,  for  any  matter, 
thing,  cause  or  business  whatsoever  done,  or  to  be  done,  within  our 
maritime  Jurisdiction  aforesaid,  ^.  &c. ;  and  moreover  in  all  and  sin* 
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Dised,  thk  jiiirisdicfioD  by  giving  or  confirming  cognizance 
of  all  seizures  for  contraventions  of  the  revenue  laws.** 
Tested  therefore  bj  this  exposition,  the  admiralty  jurisdic- 
tion of  the  United  States  would  be  as  large,  as  its  most 
■tremious  advocates  ever  contended  for.         * 

The  clause  however  of  the  constitution  not  only  confers 
admiralty  jurisdiction,  but  the  word  "  maritime"  is  super- 
added, seemingly  >x  industriay  to  remove  every  latent 
doubt.  **  Cases  of  maritime  jurisdiction"  must  include  all 
maritime  contracts,  torts  and  injuries,  which  are  in  the  un- 
derstanding of  the  common  law,  as  well  as  of  the  admiralty, 
^*cau8(B  civiles  et  marUima.**  In  this  view  there  is  a  pecu- 
liar propriety  in  the  incj)rporation  of  the  term  **  maritime" 
into  the  constitution.  The  disputes  and  discussions,  res- 
pecting what  the  admiralty  jurisdiction  was,  could  not  but 
be  well  known  to  the  framers  of  that  instrument.^'  One 
party  sought  to  limit  it  by  locality  ;  another  by  the  subject 
matter.  It  was 'wise,  therefore,  to  dissipate  all  question  by 
giving  cognizance  of  all  ''cases  of  maritime  jurisdiction^^* 
or,  what  is  precisely  equivalent,  of  all  maritime  cases.  Up- 
00  any  other  construction,  the  word  ''  maritime"  would  be 
mere  tautology ;  but  in  this  sense  it  has  a  peculiar  and  ap- 
propriate force.  And  Mr.  Justice  Winchester  (speaking 
with  reference  to  contracts)  has  very  correctly  observed, 
that  ''  neither  the  judicial  act  nor  the  constitution,  which  it 

gular  complaints,  contracts,  agreements,  causes  and  businesses,  ciTil 
aod  maritime,  to  be  performed  beyond  the  sea  or  contracted  there, 
however  arising  or  happening,*'  with  many  other  general  powers. — 
And  it  declares* the  jurisdiction  to  extend  "throughout  all  and  every 
the  sea  shores,  pablic  streams,  ports,  fresh  waters,  rivers,  creeks  and 
arms,  as  well  of  the  sea,  as  of  the  rivers  and  coasts  whatsoever  of  our 
said  province,**  &c.  In  point  qffact  the  vice  admiralty  court  of  A/et- 
sachweUtf  before  the  revolution,  exercised  a  Jurisdiction  far  more  ex- 
tensive, than  that  of  the  admiralty  in  England.  See  also  the  Litth 
Joe,  SttmarVi  R,  394. 

48  The  Fabiut,  2  Rob.  245. 

1»  Montgomery  vs.  Henry,  1  DaU,  149.  Talbot  vn. .—  i  Doll.  95. 
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follows,  limit  the  admiralty  jurisdiction  of  the  District 
Court  io  anj  respect  to  place.  It  is  bounded  onlj  by  the 
nature  of  thecause^  over  which  it  is  to  decide."** 

The  language  of  the  constitution  will  therefore  warrant 
the  most  liberal  interpretation ;  and  it  may  not  be  unfit  to 
hold,  that  it  had  reference  to  that  maritime  jurisdictioUi 
which  commercial  convenience,  public  policy,  and  national 
rights,  have  contributed  to  establish,  with  slight  local  differ- 
ences, over  all  Europe;  that  jurisdiction,  which,  under  the 
name  of  consular  courts,  first  established  itself  upon  the 
shores  of  the  Mediterranean,  and,  from  the  general  equity 
and  simplicity  of  its  proceedings,  soon  commended  itself  to 
all  the  maritime  stales ;  that  jurisdiction  ki  short,  which 
collecting  the  wisdom  of  the  civil  law,  and  combioing  it 
with  the  customs  and  usages  of  the  sea,  produced  the  vene- 
rable Consolato  del  Mare,  and  still  continues  in  its  deci- 
sions to  regulate  the  commerce,  the  intercourse,  and  the 
warfare  of  mankind.'*  Of  this  great  system  of  maritime 
law  it  may  be  truly  said — "  non  erit  alia  lex  Romie,  alia 
Athenis,  alia  nunc,  alia  posthac ;  sed  et  omnes  gentes,  et 
omni  tempore,  una  lex,  et  sempiterna  et  immortalis,  cooti- 
nebit."" 

At  all  events,  there  is  no  solid  reason  for  construing  the 
terms  of  the  constitution  in  a  narrow  and  limited  sense,  or 
for  ingrafting  upon  them  the  restrictions  of  English  statutes, 
or  decisions  at  common  law  founded  on  those  statutes, 
which  were  sometimes  dictated  by  jealousy,  and  sometimes 
by  misapprehension,  which  are  often  contradictory,  and 
rarely  supported  by  any  consistent  principle.  The  advan- 
tages resulting  to  the  commerce  and  navigation  of  the  Unit- 


»  The  Sandmch,  Peters,  Rep.  233.  NoU, 

h.  1,  p.  87,  &c. — fielden  ad  FUtam.  cap.  8,  f. 
06,   Note.^Le  Guidon,  ch,  3.— 1  Emer,  21. 

»  Ck.  Frag,  de  Repvb.  lib,  3.  {Editio.  host.  1817.  fvm.  17,  p.  186. 


51  Zmch.  ch.  1,  p.  87,  iui,'-4ielden  ad  Fletam.  cap.  8,  f.  S.'^Roh,  Col- 
lect, MarU.  \06,   Notc^Le  Guidon,  ch,  3.— 1  Emer,  21. 
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ed  States,  from  a  uniformity  of  rules  aud  decisions  in  all 
maritime  questions,  authorize  us  to  believe  that  national  po« 
licjr,  as  well  as  juridical  logic,  require  the  clause  of  the  con- 
stitution to  be  so  construed,  as  (o  embrace  all  maritime  con- 
tracts, torts  and  injuries,  or,  in  other  words,  to  embrace  all 
those  causes,  which  originallj  and  inherently  bejonged  to 
the  admiralty,  before  any  statutable  restriction>^And  most 
cordially  do  I  subscribe  to  the  opinion  of  the  learned  Mr. 
Justice  IVinckesierf  in  the  case  already  cited,"  "  that  the 
statutes  of  Richard  2  have  received  in  England  a  con- 
struction, which  must  at  all  times  prohibit  their  extension  to^ 
this  country,''  and  ^*  that  no  principles  can  be  extracted 
from  the  adjudged  cases  in  England^  which  will  explain  or 
support  the  admiralty  jurisdiction,  independent  of  the  sta- 
tutes or  the  works  of  jurists,  who  have  written  on  the  ge- 
neral subject."  Indeed,  the  doctrine  that  would  extend  the 
statutes  of  Richard  to  the  present  judicial  power  of  the 
United  Statfs  seems  little  short  of  an  absurdity.  It  is  in- 
corporating into  the  text  of  the  constitution  an  exception, 
not  only  unauthorized  by  its  terms,  but  wholly  inappropri- 
ate in  phraseology  to  any  other  realm  than  England.  We 
have  not  as  yet  any  **  admirals  or  their  deputies ;"  we  do 
not  refer  their  jurisdiction  to  the  reign  of  "  the  most  Aoble 
king  Edward  the  third ;"  much  less  would  an  American  citi- 
zen dream,  that  the  constitution  authorized  the  admiralty 
"  to  arrest  ships  in  the  great  flotes  for  the  great  voyages 
of  the  king  and  of  the  realm ;"  and  '^  to  have  jurisdiction 
upon  the  said  flotes  during  the  said  voyages  only,"  and 
"  saving  always  to  the  king  all  manner  of  forfeitures  and 
profits  Ihereof  coming,"  and  <<  to  the  lords,  cities  and  bo- 
roughs their  liberties  and  franchises." 

There  are  moreover  decisions  of  the  courts  of  the  I7m7- 
ed  StaleSf  which  completely  establish  the  proposition,  that 

*  «  The  Sandwich,  Peters* s  R,  233.    iVbte. 
VOL.  II.  60 
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tlie  statutes  of  Richardy  and  the  commoo  law  Gonstroction 
of  them  do  not  attach  to  this  clause  of  the  constitution. 
We  have  alreadj  seen,  that  the  courts  of  cooiaion  law,  after 
these  statutes,  held,  that  the  admiralty  had  no  jurisdiction 
of  things  done  within  the  ebb  and  flow  of  the  tide,  in  ports, 
creeks,  and  havens.  It  has,  notwithstanding,  been  repeated- 
Ij  and  soiemnlj  held  by  the.  Supreme  Court,  that  all  seij^ 
ures  under  laws  of  impost,  navigation  and  trade,  on  waters 
navigable  from  the  sea  by  vessels  of  ten  or  more  tons  bur- 
then, as  well  within  ports  and  districts  of  the  United  StateSf 
as  upon  the  high  seas^  are  causes  of  admiralty  and  maritime 
jurisdiction.**  This  limitation,  as  to  the  place  of  seizure,  is 
prescribed  by  an  act  of  Congress ; "  but  if  is  perfectly 
clear,  that  Congress  have  no  authority  to  include  cases  with- 
in the  admiralty  jurisdiction,  which  the  terms  of  the  con- 
stitution did  not  warrant.  And  the  ground  is  made  stronger 
by  the  consideration,  that  the  right  of  trial  by  jury  is  pre- 
served by  the  constitution  in  all  suits  cU  common  law^  where 
the  value  in  controversy  exceeds  twenty  dollars ;  and  by  ike 
stahitef  this  right  is  excluded  in  all  cases  of  admiralty  and 
maritime  jurisdiction. 

It  is  therefore  utterly  impossible  to  reconcile  these  deci- 
sions, which  in  my  humble  judgment  are  founded  in  the 
most  accurate  and  just  conceptions  of  the  admiralty  juris- 
diction, with  the  narrow  and  perplexed  doctrines  of  the 
common  law.  The  argument  then,  that  attempts  to  engraft 
them  upon  the  constitution,  is  wholly  untenable. 
/  On  the  whole,  I  am,  without  the  slightest  hesitation,  ready 
to  pronounce,  that  the  delegation  of  cognizance  of  *^all  civil 
cases  of  admiralty  and  maritime  jurisdiction''  to  the  courts 
of  the  United  States  comprehends  all  maritime  contracts, 

^  United  States  vs.  La  Vengeance^  3  DaU,  297.— 7%e  Same  vn.  Tlu 
SaUy,  2  Cranch,  406.-7^  Same  vs.  The  Betsey  and  CharloiU,  4 
Crunch,  443. 

»  JU  24tA  Sept.  1789,  chr  20,  s.  9. 
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torts,  and  iDJuries*  The  latter  branch  is  necessarily  bbond- 
ed  by  locality;  the  former  extends  over  all  contracts, 
(wheresoever  they  may  be  made  or  executed,  or  what- 
soever may  be  the  form  of  the  stipulations,)  which  relate  to 
the  navigation,  business  or  commerce  of  the  sea^^^  ^ 

The  next  inquiry  is,  what  are  properly  to  be  deemed 
'' maritime  contracts."  Happily  in  this  particular  there  is 
little  room  for  controversy.  All  civilians  and  jurists  agree, 
that  in  this  appellation  are  included,  among  other  things, 
charter  parties,  affreightments,  marine  hypothecations,  con- 
tracts for  maritime  service  in  the  building,  repairing,  sop- 
plying,  and  navigating  ships ;  contracts  between  part  owners 
of  ships;  contracts  and  quasi  contracts  respecting  ave- 
rages, contributions  and  jettisons ;  and,  what  is  more  mate-  ^ 
rial  to  our  present  purpose,  policies  of  insurance.'^  And 
ID  point  of  fact  the  admiralty  courts  of  other  foreign  coun- 
tries have  exercised  jurisdiction  over  policies  of  insurance, 
as  maritime  contracts  ;  and  a  similar  claim  has  been  nni- 
formly  asserted  on  the  part  of  the  admiralty  of  England,'^ 
There  is  no  more  reason,  why  the  admiralty  should  hav^ 
^cognizance  of  bottomry  instruments,  as  maritime  contracts, 
than  of  policies  of  insurance.  Both  are  executed  on  land, 
and  both  intrinsically  respect  maritime  risks,  injuries  and 
losses." 

»  Cleirae,  Le  Quidon,  eh,  1,  p.  109,  cA,  3,  p.  124,  Id,  Jurisd,  de  Im 
Marine,  p,  191.— 1  Falin,  Cotnm,  112,  120,^.  127,  &c.— 2  finer.  319. 
'-^lodoiph.  43.— Zotu^,  90,  92.'^Extan.  09,  &c.  296,  Ac.— Jftfo^fM  Lex 
Mere,  303.- /(J.  Collection  (if  Sea  Lant,  ck,  2,  p.  47.— CotuoI.  del  Mare^ 
eh,  22.-2  Bro,  Adm.  ch,  4,  p,  71.— 4  Bl.  Camm,  67.— TAe  Sand$nch. 
PeUrs*i  R.  233,  o.—  J\irga.  Rifles,  ch.  1. 

vt  Bouefur's  Consol,  del  Mare,  2  vol.  730.— 1  Falin^  Com,  120.— 2 
Emer.  319.— liocciM  de  Jssec.  n.  80.— 2  Bro.  Adm,  ^O.^^-Zouch,  92, 
102. 

^  Roccus  de  Ass.  note  80,  declares  **  These  subjects  of  insuranoe, 
and  disputes  relative  to  ships,  are  to  be  decided  according  to  maritiine 
law  ;  and  the  usages  and  customs  of  the  sea  are  to  lie  respected.  The 
proceediDgs  are  to  be  according  to  the  forms  of  maritime  courts,  &c.*' 
J\irga  io  bis  reflections  (ch.  1.)  defines  maritime  contracts  to  be  those, 
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['  Mj  judgment  accordingly  is,  that  pulicies  of  insurance 
are  within  (though  not  exchmvely  within)  the  admiraltj 
and  maritime  jurisdiction  of  the  United  States.'^  I  there- 
fore overrule  the  plea  to  the  juriadiction,  and  assign  the  re- 
spondent to  answer  peremptorily  upon  the  merits.^x^ 

In  making  this  decree,  I  am  fully  aware,  that  from  its  no- 
velty it  is  likely  to  b^  put  to  the  question  with  more  than 
usual  zeal ;  nor  can  I  pretend  to  conjecture,  how  far  a  supe- 
riour  tribunat  may  deem  it  fit  to  entertain  the  principles, 
which  I  have  felt  it  my  solemn  duty  to  avow  and  support. 
Whatever  may  be  the  event  of  this  judgment,  I  shall  con- 
sole myself  with  the  memorable  words  of  Lord  Notting- 
ham^  in  the  great  case  of  the  Duke  of  Norfolk.^  <*  I  have 
made  several  decrees,  since  I  have  had  the  honour  to  sit  in 
this  place,  which  have  been  reversed  in  another  place;  and 
I  was  not  ashamed  to  make  them,  nor  sorry  when  they 
were  reversed  by  others." 

Se^fridget  for  the  libellant. 
IFelsh^  for  the  respondeots. 

which,  according  to  inercantile  Osage,  refpect  or  concern  maritime  ne- 
gotiations and  tlieir  iocidcnts.  It  ha«>  been  already  stated  that  the  Je- 
risdictionof  the  admiralty  in  Englaid  aod  in  Scotland  were  originallj 
the  same.  And  the  admiralty  In  ScotkiTid  Rtill  continues  to  ezerrise 
jurisdirtiou  over  all  maritime  contracts,  and  particularly  over  policies 
of  insurance,  upon  the  footing  of  its  ancient  and  inherent  riglits.  In 
Dorv*s  Keports  of  decisions  in  the  House  of  ijords  in  1813  and  1814,  are 
DO  less  than  ei^ht  insurance  causes,  which  were  originally  brought  in 
the  admiralty  m  Scotland^  and  finally  decided  on  appeals  by  the  House 
of  Lords.  Lords  ElUnborough.  Eldan,  and  Erskine,  assistins  in  the  de- 
cisions.— fTaU  v«.  Morris,  1  Dorp.  R,  32.— TeniMfU  vs.  Henderson^  1 
Dom.  R.  324.— IFo/son  ts.  Clart,  1  Don>.  R.  336.— Brotm  vs.  StnUh^  1 
Dow,  R.  349.— £fi66a(d  vs.  HiU,  2  Dow,  R.  263.— iTaa  ts.  Brown,  2 
Dow,  R.  367.— S'mttA  vs.  McNeO,  2  Dow.  R.  638.— SntOA  ts.  Robert' 
son,  2  Dow,  R.  474. 

^  There  can  be  no  possible  question,  that  the  courts  of  common  law 
have  acquired  a  concurrent  Jurisdiction,  though,  upon  the  principles  of^ 
the  ancient  common  law,  it  is  not  easy  to  trace  a  legitimate  origin  te  " 
it.    See  ante,  page  422. 

«  3  Ch.  Ca$.  52. 
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BftowR  vs.  JoirsB  Aim  othibs. 

A  mariner  shipped  on  a  voyage  **  from  Boston  to  the  Pacific,  Indian  and  Ckinue 
Oraam,  or  eliewhere,  on  a  tradhig  voyage ;  and  from  thence  back  to  Boston^'** 
with  a  ftipatotiOD,  that  two  monUn  waftt  should  be  paid  on  arrival  at  Conlan; 
the  voyage  being  in  fact  a  trading  voyajie  to  the  Nartkwtti  Cotut  for  forv;  it  was 
held,  that  the  outward  voyage  terminated  at  Canton^  and  that  the  shipping  articles 
did  not  authork e  a  return  from  Cmfm  to  the  ^fortkwett  Coatt ;  and  that,  there- 
fore, it  was  sot  a  desertion  in  a  mariner  to  leave  the  ship  at  Cimfoiii  it  being  tha 
intention  of  the  ship  to  fetom  to  that  coast. 

It  seems,  that  a  **  trading  voyage**  does  not  include  a  '*  freighting  voyage.** 

The  words  ^  or  elsewhere,'*  m  the  shipping  articles,  are  either  void  for  uncertainty, 
under  the  act  of  Congress  regulating  marioen  in  the  merchants*  service,  or  are  to 
be  construed  as  subordinate  to  the  principal  voyage  stated  in  the  articles. 

The  statute  of  limitations  of  MassachuteOs^  (which  as  to  this  point  is  a  transcript  of 
the  statute,  21  Jae.  cb.  16,)  applies  only  to  suits  at  common  law  for  marfaien* 
wages,  and  not  to  suits  in  the  admiralty. 

The  respondent  in  the  admiralty  cannot  avail  himself  of  the  statute  of  limitations 
unless  he  plead  if. 

iHis  was  an  allegation  in  a  case  of' subtraction  of  wages. 
It  appeared  from  the  evidence,  that  the  libeliant,  at  Bos- 
font  on  the  I5th  of  November,  1 805,  shipped  as  a  mariner  on 
board  of  the  ship  Eclipse^  on  a  voj^age  **  from  the  port  of 
Boston  to  the  Pacific^  Indian^  and  Chinese  Oceans^  and 
elsewhere,  on  a  trading  voyage^  and  from  thence  back 
to  Boston.*^  It  was  farther  slipulafed  in  the  shipping  arti- 
cles, *^  that  two  months  wages  are  to  be  paid  to  them,  [the 
officers  and  seamen]  on  their  arrival  at  Canton^  and  which 
are  to  be  the  onlj  wages  they  are  to  receive  during  their  ab- 
sence," and  '<  that  no  officer  or  mariner  is  allowed  (o  make 
any  trade  in  any  port  or  ports  whatever,  during  the  present 
Toyage,  unless  first  obtaining  leave  from  the  commander  on 
board,  under  the  penally  of  forfeiting  all  his  wages  and 
wearing  apparel  on  board  the  ship  Eclipse^  and  farther,  if  any 
far  is  found  with  any  one,  it  is  forfeited  on  discovery.''  In 
fact,  the  ship  was  bound  on  a  trading  voyage  to  the  North- 
west Coast  for  furs.   The  ship  sailed  from  Boston  in  Janu- 
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arjy  1806,  went  round  Cape  Horn  to  Calif omia^  thence  to 
the  Sandwich  lalands^  and  thence  to  the  Russian  settle- 
ments on  fke  Norlhwesi  Coast  of  America.  A  cargo  was 
« there  taken  on  board  onfreighi  for  Can/oti,  with  which  the 
ship  afterwards  safely  arrived  at  that  port,  in  the  month  of 
February  or  March,  1807.  Previous  to  the  sailing  for  Can- 
font  the  master  had  determined,  after  unloading  his  freight- 
ed cargo  at  that  port,  to  return  with  his  original  cargo  to  the 
Northwest  Coast  for  trade,  and  from  thence  to  go  again  to 
Canton^  before  his  return  to  the  United  States;  and  this 
determination  was  well  known  to  the  crew.  The  libellant, 
having  this  knowledge,  declared  his  intention  not  to  return 
to  (he  coast,  and  accordingly,  at  Can/on,  sometime  between 
the  first  and  tenth  day  of  March,  1807,  and  before  the 
freighted  cargo  was  unladen,  he  secretly  left  the  ship,  with- 
out a  discharge  and  against  the  will  of  the  master.  This 
supposed  desertion  was  immediately  afterwards  inserted  in 
the  logbook  by  the  proper  oflScer,  and  an  ineflTectual  search 
was  made  to  find  him,  and  compel  him  to  complete  the 
voyage.  The  ship,  still  having  on  board  the  principal  part 
of  her  outward  cargo,  again  returned  to  the  Northwest 
Coasts  and  in  September,  1 807,  was  wrecked,  at  a  place 
called  Oonalaski^  and  wholly  lost. 

The  cause  was  argued  by  Selfridgt  for  the  libellant,  and 
Aylrvin  for  the  respondents. 

STORY.  J.  (after  reciting  the  facts.)  Such  are  the  prin- 
cipal circumstances  of  the  case,  upon  which  several  points 
have  been  argued  at  the  bar. 

It  has,  in  the  first  place,  been  argued,  that  the  voyage  de« 
signated  in  the  shipping  articles  included  the  second  voyage 
to  the  Northwest  Coasts  and  that  this  construction  is  fully^ 
supported  by  the  usage  in  this  particular  trade.  I  will  not 
stop  to  consider,  how  far  the  usage  of  trade  is  legally  ad- 
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miMible  to  extend  the  language  of  a  written  contract,  bo  as 
to  include  an  interaiediate  vojage  noi  embraced  in  Ue  iervM  ; 
.  for  no  such  usage  is  shewn  in  this  case.  In  order  to  estab- 
lish such  usage,  there  must  be  evidence  of  a  general  and^ 
UBiform  course  of  the  trade,  so  well  known,  as  that  all  par- 
lies must  be  presumed  conusant  of  it.  Occasional  instas* 
ces,  in  which  particular  persons  have  made  a  second  voyage, . 
are  not  sufficient  for  this  purpose.  In  the  present  case, 
the  witnesses  declare,  that  there  is  no  general  usage;  that 
whether  one  or  two  voyages  be  made  to  the  Coasl  depends 
upon  the  nature  of  the  original  outfit,  the  success  of  the 
voyage,  the  accidents  of  the  seasons,  and  in  short  u|ion  all 
those  considerations,  which  in  ordinary  voyages  influence 
the  judgments  of  prudent  and  discreet  masters  and  owners. 
Every  thing,  therefore,  relative  to  the  effect  of  a  general 
usage,  may  be  entirely  laid  out  of  the  case. 

And  I  am  satisfied,  that  by  the  true  construction  of  these 
articles,  the  outward  voyage  terminated  on  the  first  arrival 
at  Canton^  and  did  not  include  an  intermediate  voyage  to 
the  CooBt  and  back  again*  The  act  of  Congress,  for  the 
regulation  of  seamen  in  the  merchants'  service,  requires, 
that  the  voyage  or  term  of  service  should  be  specified  in  the 
shipping  articles.  It  would  be  an  utter  evasion  of  the  sta- 
tute, to  allow  such  an  indefinite  expression,  as  ^'  elsewhere,''  ' 
to  control  or  extend  the  meaning  of  the  other  certain  descrip- 
tion of  the  voyage,  or  to  constitute,  of  itself,  a  sulBcient  de- 
scription. I  hold,  with  the  learned  Mr.  Justice  Winchester^ 
that  the  term  '^  voyage"  is  a  technical  phrase,  and  always  im- 
ports a  definite  commencement  and  end ;  and  that  the  tern 
'<  elsewhere"  must  be  construed,  either  as  void  for  uncer- 
tainty, or  as  subordinate  to  the  principal  voyage  stated  in 
the  preceding  words.  And  if  there  be  any  doubt  as  to 
these  words,  that  doubt  is  not  to  be  enlarged,  so  as  to  cover 
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way  intermediate  voyage  back  from  the  ChineMe  to  the  /»- 
dian  and  Pacific  Oceans*  It  is  aoaiogoua  to  the  caae  of 
several  porta  mentiooed  in  a  pollcj  ot  insurance^  where  it 
has  been  held,  that  (be  party  must  availihiiuaeif  of  the  porta 
in  the  order,  in  which  they  stand  in  the  policy,  and  cannot 
recur  back  from  the  last  to  any  former  port.  There  is  too, 
in  this  contract,  an  express  reference  to  Canton^  as  a  poif. 
where  two  months  wages  were  to  be  paid ;  and  as  this  was 
to  be  the  only  advance  during  the  voyage,  it  affords  a 
strong  inference,  that  the  parties  did  not  contemplate  a  se- 
cond voyage  to  that  port,  or  they  would  have  guarded 
against  a  second  advance  on  a  second  arrival  there*. 

It  has,  in  the  next  place,  been  argued,  that  it  is  apparent 
upon  the  allegations  of  the  parties,  that  the  cause  of  action 
accrued  more  than  six  years  before  the  commencement  of 
this  suit,  and  that,  therefore,  it  is.  barred  by  the  statute  of 
limitations  of  MasaacktiseUSt  which  is  substantially  a  copj 
of  the  Stat.  21  Jac.  ch.  16.  The  language  of  this  statute 
does  not  seem  applicable  to  a  proceeding  in  the  admiralty. 
A  libel  in  rem,  or  in  personam^  is  not  ^'  an  action  of  ac- 
count or  upon  the  case,"  in  the  legal  sense  of  those  terms. 
In  one  case,'  Lord  Holt  is  reported  to  have  held,  that  the 
statute  of  limitations  did  not  extend  to  causes  maritime, 
spiritual,  or  equitable,  but  only  to  duties  at  common  law; 
yet,  that  mariners'  wages  are  a  duty  at  common  law,  and,  if 
sued  for  at  common  law,  the  statute  would  be  a  good  bar. 
From  this  language  it- would  seem,  that  his  lordship  thought 
the  statute  no  bar  to  a  suit  in  the  admiralty,  but  a  good  bar 
only  to  a  suit  at  common  law.  But  from  other  reports  of 
the  same  case,^  it  .may  be  gathered,  that  his  opinion  inclin- 
ed the  other  way.     The  cause,  however,  went  off  upon  an- 

'  Ewer  vs.  Jonei,  3  SaUc.  227. 

^  2  L.  Ray.  934.-6  Mod.  26.--1  Com,  R,  137. 
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•flier  pointy  and,  in  a  subseqaent  case/  after  considerable  • 
dbciMsion,  the  court  appear  to  have  strongly  inclined  to  ti* 
Bit  the  statnte  to  suits  at  common  law.  And  yery  soon  afler* 
wards  an  express  etatote  was  made '  to  cure  the  defect. 
The  natural  inference  from  this  brief  review  of  judicial  and 
jiarliamentarj  decitions  is,  that  suits  in  the  admiralty  are 
not  within  the  statute  of  limitations  of  21  Jac,  eh.  16 ;  an 
mference,  which,  in  my  judgment,  stands  entirely  confirm- 
ed fay  ejtry  rational  construction  of  it«  language* 

It  »  not  a  little  remarkable,  that  the  act  of  Congrese,  re« 
golating  suits  for  mariners*  wages  in  tlie  admiralty,  contaiaa 
no  limilation  as  to  the  tine,  within  which  such  suits  shall  be 
brought*  And  as  the  admiralty  and  maritime  jurisdiction  is 
exclusively  ceiled  to  the  courts  of  the  United  iS'Mea,  it 
Would  be  very  difficult  to  maintain,  that  a  statute  of  timitap 
tions  of  a  stele  could,  propria  vigore^  >pply  ^^  *u>^^  ^^ 
the  admiralty  side  of  these  courts*  The  provisioii  in  thef 
24th  section  of  tlie  judicial  act  •  extends  only  to  trials  mt 
common  lam;  and  in  no  other  caies  can  state  regulations  or 
limitations  govern  the  courts  of  the  Vnittd  Sto^ea,  onlees 
they  fall  within  the  principles  of  universal  law,  which  direct 
and  limit  the  application  of  the  lex  loci.  However,  for  the 
reaaons  already  stated,  I  am  entirely  satisfied,  that  the  ata* 
tttte  of  limitations  of  MaeBOclmeMs  nerer  was  intended  to 
include  suits  in  the  admiralty.  And,  if  it  were  otherwise, 
it  is  very  clear,  that  the  respondents  could  not  avail  them* 
selves  of  that  statute  in  the  present  case,  for  they  have  not 
pleaded  it*  No  principle  is  better  established,  than  that  a 
party  may  waive  the  benefit  of  a  statute  introduced  in  his 
favour ;  and  be  is  in  law  deemed  so  to  do  in  respect  to  the 
statute  of  limitations,  unless  he  spread  it  before  the  courts 
as  a  special  exception  or  bar  to  the  suit. 

«  %dt  Ti.  Partridge,  2  L.  SU^.  1204.  U  Jm.  th.  16. 
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It  bM,  ID  the  oMf  jilace,  beao  trgued;-  tbtt  the  w«g6» 
were  completelj  forfeited  by  the  detevtiMi  of  the  KbelleBt 
et  CmUof^  And  there  eeo  be  do  doubt,  that,  both  by  the 
QMrkie  hw  aod  by  the  act  of  CoDgreea,  a  deiertion  duly 
jiroMd  works  thk  peoalty,  UDlese  it  be  joatiied  or  escuaed 
opoo  the  priDcipIea  of  biw.  It  ia  cootaoded  by  the  libetfaiol» 
that  he  ia  within  the  exceptioD ;  firaf,  becaoae  the  taking  oa 
board  of  freight  for  CmUan  was  a  deviation  bom  the  voyage  ; 
aod,  secoodly,  becaiwa,  at  all  evontai  he  waa  oot  IxHiDd  to 
return  to  the  Cotmt  from  Cantonj  as  waa  the  settled  and 
avowed  intention  of  the  master. 

The  voyage,  described  in  the  ahipping  articles,  was  to 
the  Pacific^  Indian^  and  Ckmeae  oceans^  <*ott  a  tmdhig 
▼oyage,"  which  seems  pointed  to  a  commerce  by  baying  and 
aeiling  on  account  of  the  original  owners  and  shippers,  and 
not  to  the  iotermediate  traDsportation  of  cargoes  on  freight. 
The  latter  employment  is  usually  denominated  tLfreigkiing 
and  not  a  trading  voyBge.  But,  in  as  much  as  the  voyage 
from  the  Russian  settlements  to  Canton  waa  clearly  within 
•the  terma  of  the  original  contract,  the  taking  on  board  of 
the  freight  cannot  be  deemed  a  deviation,  unless  it  occa- 
aioned  unnecessary  and  unusual  delay.  This  has  not  been 
established  by  the  evidence,  and  therefore,  uotU  the  arrival 
at  Cantonf  the  seamen  were  bound  to  remain  by  the  ahip. 
Were  they  bound  to  rtoiain,  after  the  arrival  at  that  port^ 
until  after  the  cargo  on  freight  was  unladen*  and  the  maater 
had  done  some  act  towards  an  equipment  for  a  return  to  the 
Coast. ^ 

In  my  judgment,  they  were  not  bound  to  remain.  The 
cargo  on  freight  was  not  within  then*  original  contract,  aod 
they  were  not  bound  to  remain  by  the  ship  for  the  sole  pur- 
pose of  assisting  in  the  unlivery,  after  a  reasonable  time  had 
elapsed  for  the  fulfilment  of  all  their  other  duties  to  the 
ship.   The  master  had  repeatedly  declared  hh  intention  to 
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fetura  to  the.  Cottff,  mod  had  kept  the  original  cargo  on 
iNwrd  for  that  |Nirpoie ;  and  as  there  is  no  evidence  to  shear, 
that  .the  desertion  was  under  eironnstaoces  unreasonable  or 
iojerioas,  it  seems  to  me,  that  the  conduct  of  the  master, 
COM pkd  with  his  avowed  intentions,  authorized  the  mariner 
to  hold  himself  absolved  from  a  farther  performance  of  his 
eootract*  If  the  ship  bad,  notwithstanding,  returned  direet^ 
ly  to  the  United  fiMalea,  a  very  diflferent  question  might 
have  arisen.  But  here  the  subsequent  events  completely  es- 
tablished the  correctness  of  the  conclusions  of  the  mariner, 
as  to  the  abandonment  of  the  voyage. 

The  judgment  of  the  District  Court,  decreeing  wages, 
therefore  be  affirmed  with  costs. 


Ex  p^aTB  LiwiSy  te. 

A  viarfiflfer  his  «  IIsd  «b  •  Ibraign  ihip  for  whtrikge  tif  the  tev  cfTthe  uiminlty, 
Bot  if  the  wharBi^pr  hat  med^  an  opreit  penoDal  coatnct  with  the  lUp  mner,  tht^ 
Court  will  oot  pve  the  wharSoger  a  f  riority  of  daun  over  a  botloiDTy  intciMty 
'   which  previously  attached  on  the  ihip. 
4itti«,  If  Mich  penoMl  eontract  be  a  waiver  ^  the  tien  ? 

J/hi8  was  an  application  on  petition  for  the  payment  of 
the  dockage  due  on  the  ship  JeruBaleniy  which  had  been 
libelled  on  a  bottomry  bond,  and  sold  under  an  interlocuto- 
ry order  of  this  Court,  and  the  proceeds  of  the  sale  brought 
into  the  registry.  The  ship  was  still  lying  at  the  plaintiffs' 
wharf,  when  she  was  arrested  upon  the  admiralty  process 
pending  in  this  Court.* 

STORYj  J.    The  first  question  is,  whether  this  charge, 
being  against  a  foreign  ship,  constitutes  a  lien  upon  the  ship 

^  Jnt€  p.  19}. 
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itself.  No  case  in  point  bu  been  cited.  In  tlie  tliip  Jer- 
M^,'  Mr.  Jestice  PeUn  siated,  that  he  had  allowed  wharf- 
age out  of  remoavtaaod  aurpluaaeai  as  the  wbarfinger  migU 
iekkin  the  ship  unlil  pajmeBt.  His  opinioo  is  therefore 
Tory  clearly  io  favour  of  the  iiee.  Aod  it  seems  to  me  fully 
supported  io  priAcipIe  by  the  doctriues,  as  well  of  thecoma 
mon  laWy^  as  of  the  civil  law/  and  t»y  the  analogous  cases  of 
materials  funiished  and  repairs  made  upon  the  ship.*  To 
be  soroy  the  case  of  Justim  vs.  Ballam*  looks  strongly  the 
other  way^s  to  a  lien  for  repairs  ;  but,  after  much  conside* 
ration,  I  have,  in  a  former  case  io  this  Court,  felt  myself 
bound  to  decide  againat  its  authority .* 

If  the  dockage  be  a  lien,  is  it  a  privileged  lien,  having  a 
priority  over  the  bottomry  interest  f  It  being  mdispenaable 
for  the  preservation  of  the  vessel,  it  seems  to  me  that  it 
must  necessarily  be  so  considered.  If  it  had  been  due  for 
a  former  voyage,  or  the  wharfinger  had  parted  with  the  pos-> 
session,  the  Case  would  have  been  entirely  altered. 

The  remaining  question  is,  whether  the  plaintiffs  have 
parted  with  their  lien  in  the  present  casei  Here  is  a  per- 
sonal contract,  between  them  and  the  ship  owner,  for  the 
payment  of  a  specific  rate  of  dockage,  and  an  order-  drawn 
on  the  ship's  agents  for  the  payment  thereof  quarterly.  It 
did  not  strike  me,  that  upon  principle  such  a  contract  could 
amount  to  a  waiver  of  the  lien ;  because  it  was  in  effect  only 
ascertaining  the  rate  of  dockage,  instead  of  leaving  it  b  un* 
certainty,  and  upon  the  footing  of  a  qmmU9m  menitf ,  or  the 

■»  1  P$tm,  R.  223. 

3  Nittflor  rt.  Mangles,  1  Esp.  R.  lOd.^Spears  ti.  Hoirik^t  3  Eef.  & 
81.— fi^aviUe  ts.  Barchard,  4  Sfji.  R.  63. 

«  1  Domai.  Lib.  3,  lit.  1  {  6,  p.  9. 

*  See  Roccus  4e  nav.  note  92,  93.-2  Bronm.  Jdm.  142,  198.— ^6^tt 
•fi  Skipp.  Part  2,  ek.  3,  {  9. 

•2Ld.  Rojf.  805.  ^  J%e  JerwaUm,  anle.  p.  345. 
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VMal  rile  «f  dockage*  But  tbere  it  m  lerias  of  Mtboritieo 
directlj  io  poiot,  which  decide,  that  where  the  partiet  enter 
into  a  personal  contract  for  a  apecific  auiOt  it  it  a  ditcharge 
of  (be  implied  lien  reauMing  by  operatioB  of  law.  And  I 
cannot  find  that  these  authorities  have  ever  been  doubted 
or  deniedf'  I  am  free  to  coofeat,  that  I  am  better  salii^ed 
with  aothoritias,  when  I  can  perceive  the  reason  of  them ; 
but  sitting  in  a  court  of  admiralty,  and  exercising  an  equita- 
ble relief  i^ioat  highly  meritoriout  parties,  I  shoold  not 
choose  coUai^Bliff.  to  overrule  such  explicit  decisions.  I 
must  therefore  dismiss  the  present  petition,  reserving  how- 
ever the  right  to  reconsider  these  doctrines,  when  tbej 
shall  come  directly  in  jodgineot  upon  an  original  libel  in 
rem.'  It  is  proper  to  add,  that  the  admiralty  jurisdiction 
in  this  cEsss  of  ^ases  is  altogether  independent  of  the  doc* 

trine  of  liens. 

Petition  dismiucd, 
Pakf,  for  the  petitioners. 
HuMard,  for  the  bottomry  creditor. 

•  Jwm.  Ydv.  66.-2  RoU.  Jb.  92.  Jtf.  1,  2.'^Brenan  ?«.  CvHnt, 
Sm/er't  A.  22A.'^.  C.  more  fiUly  Seimm,  N.  P.  1163.— Cof/ms  ts. 
QS^Uy  cited,  Sekvyth  ibid^Franm  vs.  tFyeiU.  3  Bwrr,  14M. 
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la  tkeect  «r  ]814«  cb.  115,  did  not  operate  strfctly  ««  f«^ 
pealf  of  the  act  of  1  St  of  March,  1808^  ch.  91,  so  far  as  revived  by  the  act  of 
2d  of  Marefa,  1811,  eh.  86,  but  as  exceptions  to  the  geaeral  provisioDs  of  those 
acta  ID  flavour  of  British  foods  imported  io  oeiitral  vessels. 

ban  iafcrawtiop  oo  those  acts,  fbr  an  importation  of  goods  in  «  vessel  not  neu- 
tral, fwra,  if  it  be  aaeanary  to  necative  io  tht  information  the  neutrality  of  the 
veswl. 

A  traverse  to  an  averment,  in  snch  as  iofonnatioB,  that  the  goods  were  imported 
in  a  vessel  not  neatral,  merely  in  the  negative,  is  bod. 

On  whom  the  burthen  of  proof  lies  in  cases  within  the  exceptions  of  a  statute  pro* 
hibitioii.       In  cases  of  negative  allegations,  the  burthen  of  proof  rests  on  the 
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privity-  and  knowledge. 
The  burtheo  of  proof  of  the  veiieTt  herng  neuini,  io  u  inlbniitttioD  on  the  ita- 
folM  ^ii^'*  Mcittd,  rMit  OB  Um  dalHtBt. 

under  the  temporary  allegiance  and  sovereignty  of  the  enemy ;  and  of  ooone, 
the  lovetvignty  of  the  UniUd  SUAts  wat,  daring  the  same  period,  impended,  and 
«h»  Imt  of  the  ITfifMfllMfcooldmi  longer  be  rightM|y  «]te«d  there.  Cm- 
ijiit»dwing«ieb«cenpntiaB,  wnenoiaportnr  the  CTiitM  SMa  with  rafisreMn 
to  the  non-importation  acts.  Therefore,  the  bringing  of  British  goods  from  HaH^ 
fax  to  CatHnt,  during  that  occupation,  was  not  an  oilence  against  those  acts. 

Hbpanoa  eaa  be  permitted  to  set  op  tbedefcnee,  dM gaods Mliiea  «iltta  tin 
27thiaetiaoortheaetor2dMai«h,1790,  Gh.188,  were  OD^fto  hg^  mnmidahlt 
accident,  neccessity  or  distress,  unless  he  has  made  the  requisite  proofs  thereof  stat- 
ed In  that  section,  before  the  eoliertor,  or  has  been  prevented  by  inevitable  acei- 
ient,  die.  firoB  ftimishiag  eudi  piooft. 

It  is  00  1^^  avideeea  of  moh  prodft  having  baea  fiiniiibad  ta  tbreajUclar,  that  be 
has  admitted  the  goods  to  entry ;  nor  is  such  entry  aiiy  lagal  evidence  of  the  ciii- 
teooeofsttch  accident,  necessity  or  distress.  The  belief  of  the  collector  is  no 
legal  evUaiKe  oT  the  eiitteBee  of  suoh  aceident,  necessity  or  diftrem.  Tbe  pitf- 
•omptiont  which  the  law  makes  in  lavour  of  the  good  fcith  and  tnttgatf  oftha  oel- 
lector,  is  for  hb  own  protection ;  hot  it  can,  in  no  respect,  vaiy  the  rights  cf 
third  persons,  or  change  the  general  rules  of  evidence  applicable  to  soch  rightt. 

II  aafMddefimeednderthe^Othsec.  and  fi2d  eec  of  the  act  oTM  Mavefa,  tlM^ 
ch.  128,  that  the  paity  has  been  prevented,  by  inevitable  aecident,  necesBty  or 
distress,  from  complying  with  the  requisitions  tliereof.  But  such  defenoe  is  not 
allowable  under  a  plea,  which  simply  pats  io  issue  a  denial  of  the  lacts  constitot- 
iag  a  ftwfaltare  witbla  those  eeetioas. 

irtbe  proper  port  of  entiy  for  the  District  be  ia  pomcerioo  of(he  enemy,  tba  col- 
lector of  the  customs  has  a  right  to  remove  the  customhouse  to  some  other  ooa- 
venient  port  within  tbelKstrict,  and  there  to  admit  vessels  to- entry.  If  an  unlivery 
of  afordgn  vamal,  at  the  part  oTeatry  for  the0i«triet,beeane  impoesiUe  froai  the 
port  being  m  poosenlon  of  the  neny,  aad  such  unlivery  be  iodispensabla  for  tfaa 
preservation  of  the  property,  it  may  be  lawfully  made  at  a  port  of  delivery  only. 

What  constitutes  a  case  of  unavoidable  acddent,  necesrity  or  distress.  An  immi- 
MBtandimMdfate  dMfer  orcaptare,dBe.  eoMlllMotSBdiaeaia;  botaotlTtbe 
dan^or  be  remote^  or  not  iostaat  and  pnmii^  Xoantbonaaanfittladi^giindeff  liie 
27th  sec  of  the  act  of  2d  March,  1799,  as  m  a  case  of  accident,  necessity  or  dis- 
tress, the  danger  of  capture  most  act  directly  on  the  goods  or  vessel,  and  the  dr- 
omaetanooi  OMMt  baaneh,  ■■  reader  an  Imaiediata  aDbMKqg  iadispeasabla  to  the 
safety  of  the  goods,  and  not  merely  such  as  randtr  it  hawrtoai  or  inptactiflaUe 
to  carry  the  goods  to  their  port  of  dcstioatioQ. 

Xhib  was  a  writ  of  error  from  tbe  District  Coart  c^  Mai" 
»achu9ett8f  upon  an  information  in  rem  against  one  hundred 
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and  ferty-niiie  pack^et  of  gdoda  tailed  apon  laad  for  a^ 
alleged  illegal  importalion  into  the  Uniied  States.  The  ia- 
formatioD  contained  six  connts.  Tbe  firat  alleged,  that  tlie 
goods;  being  articloB  the  imporfation  whereof  into  the  VnH" 
ed  States^  in  any  other  than  neutral  vessels,  was  prohibit* 
•d  by  the  act  entitled ;  *<  an  act  lo  interdict  tbe  cooNner- 
cial  intercourse  between  the  Uniied  Siaies^  &c.''*  were  im* 
ported  in  same  vessel  not  being  a  nevUral  vessel^  the  name 
whereof  waa  unknown  to  the  District  Attorney,  into  the 
United  States^  to  wit,  the  District  of  Penofraco^  from  a 
place  situated  in  a  colony  and  dependency  of  Great  Briiaifif 
to  witf  from  some  place  in  Nova  Scotiaf  againat  the  atar 
tutes  in  such  case  made  and  provided.*  The  second  alleged, 
that  after  the  arrival  of  said  vessel  from  a  foreign  port  with- 
in the  limits  of  the  United  States^  to  wit,  the  District  of 
'  Penobscot,  and  before  the  said  Vessel  had  come  to  the  pro* 
per  place  for  the  discharge  of  her  cargo  or  any  part  there* 
of|  and  before  she  was  duly  aothopiaed  by  the  proper  oft- 
cers  of  the  customs  to  onlade  the  same,  the  said  goods  were 
unladen  from  out  of  said  vessel  for  some  purpose,  with* 
out  any  unavoidable  aecidentf  tieceaatty  or  distress  of 
weatheTf  against  the  statute,  &c*' — The  third  alleged,  that 
the  goods  were  imported  into  the  United  StateSjfromaport 
or  plaes  in  the  ochufl  possession  ofOreat  Brtintn,  in  cer- 
tain vessels,  which  were  not,  at  the  time  of  said  importa- 
tion, neutral  vessels,  and  tbe  said  goods  not  being  a  part  of 
the  cargo  of  American  vessels^  which  had  cleared  out  for 
the  Cape  of  Good  Hope^  &c.  prior  to  the  1 0th  of  Novem* 
her,  1810,  against  the  statutes,  &c/. 

The  fourth  alleged,  that  the  goods,  being  foreign  goods, 
subject  to  duties  upon  importation,  were  brought  from  some 

^  1  March,  1800,  ch.  01. 

« 1  ilfar.  1800,  eh.  01.— 1  HSi^,  1810,  ch.  5S.—2  Mar.  1811,  c*.06. 
-^lUfrit,  1814,  «a.  iia.  % 

3  2  Jlfsr.  1708,  €h.  118,  t.  27.        «  iJIfsr.  1809,  ch.  91»  ttc. 
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fbreigii  port  or  place  iDto  the  United  Siait$t  to  wit,  lfa« 
District  of  PenobMcoi,  in  oiker  matinf r  tkan  by  «ea»  the 
wme  not  having  been  brought  isto  or  through  aoj  dialfiet  ia 
the  Dorthero,  Dorthweftern,  or  froatera  bouodariea  of 
the  United  States^  adjoining  to  the  domhiiona  of  Orimt 
Briiuin  in  Upper  and  Lower  CbiMMin,  nor  iolo  or  through 
any  diatrict  on  the  river  Ohio  or  Mieeieeiph  agamat  tho 
atatote,  &c.  •  The  fifth  alleged,  that  the  gooda,  being  lia- 
hie  to  duties,  were  imported  into  the  UnUei  Simiest  frooa 
aome  foreign  port  or  place,  and  were  afterwarda  iifii«den  and 
delivered  from  the  veeeel  in  the  District  ofPenobocot  wUh- 
ont  a  special  licenee  or  permit^  against  the  atatote^  &c«' 
The  sixth  alleged,  that  the  goods,  being  of  foreign  growtil 
and  liable  to  duliea,  and  not  having  been  brought  into  or 
through  any  district  on  the  northern,  northwestern  or  wea* 
tern  boundaries  of  the  United  SUUeSt  &c.  were  brought  in 
aoine  vessel  from  some  foreign  port  or  place  iuto  the  die* 
trict  of  Penobscot^  and  there  unladen  and  landed  front  aaid 
Teasel  at  a  port  other  than  a  port  directed  by  the  act  of 
Congress  made  and  passed  on  the  2d  of  Marchy  1799,  entit* 
led  **anact,  &c."  to  wit,  at  a  port  caMed  Orrtng'lofi,  in  aaid 
district  of  Penobscot,  against  the  statute,  &c.^ 

To  the  6rst  count  the  claimant  pleaded,  that  the  goods 
were  imported  into  the  district  of  Penobscot^  on  the  tNh  of 
November,  1814,  in  a  neutral  vessel  called  the  Christina^ 
without  this,  that  the  goods  were  laden  and  pot  on  board  of  m 
vessel,  not  being  a  nentral  vessel,  with  the  knowleflge  of 
the  Nsaster  and  owner  of  said  vessel,  and  with  intent  to  io^ 
port  the  same  into  the  United  Statea,  and  that  the  aame 
were  imported  in  pursuance  of  such  inteolion  into  the  dis- 
trict of  Penobscot  in  said  vessel,  as  the  United  States  had 
alleged,  and  thereof  put  himself  on  the  country.  And  the 
UnUed  States  did  the  like. 

*  2  Afar.  1709,  ch.  128,  fee.  92.         •  2  Jlfof .  1799,  eh.  128,  fee.  90. 
1 2  Jfar.  1799,  tk.  129,  m».  92. 
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''  To  the  second  cooat  lie  pleaded,  «bat  the  gooda  were 
aot  oahden  firom  aay  pastel  for  aay  parpose  in  the  district 
of  /Vnokeal,  before  the  uad  vessel  had  eone^  to  the  pro* 
per  phMse  for  the  discharge  thereofi  without  aay  uaavoidi 
dMe  aceident,  neeasstty  or  distress  of  weather,  in  nanner, 
ftc. ;  aad  thereof  pat  hioisalf  ont  he  conatry :  and  the  DnUtd 
aMes  <fid  the  like.  To  the  thM  he  pleaded,  that  tba 
goods  were  aot  imported  into  the  UniUd*Stait$  from  a  port 
or  place  iff  the  actual  possession  of  fifrto^  Briimmf  in  ves« 
sals,  which  were  not,  at  the  time  of  soch  importationi  oea» 
tial  vesseta  in  manner,  &c*;  aad  thereof  put  himself  on. the 
eoantry  t  and  the  VnUed  Siaim  did  the  like*  To  the 
IhuHh  he  pleaded,  that  the  goods  were  not  broeght  from 
some  foreign  place  into  the  district  of  Pmobseot  in  other 
mamierthan  bj  sea«  contrary  to  the  form  of  the  statute,  in 
ftanneTf  &o.  >  and  thereof  put  himsetf  upon  the  country  s 
and  the  Vniied  Stales  did  the  like*  To  the  fifth  he 
pleaded^  that  the  gooda  were  not  wnfaden  and  dettrered  with- 
out a  special  license  or  permit  in  manner,  8Ct4 ;  and  Aereof 
pat  fahnself  on  the  country  r  and  the  VnUed  SMeB  did 
flw  l)ke#  To  the  sixth  he  pleaded^  that  the  goods  were 
not  unladen  and  landed  from  saidiressel,  in  which  they  were 
Imported  from  said  foreign  port,  at  a  port  other  than  a  port 
directed  by  said  act  of  Congreas,  or  any  other  act  or  laar 
•  <rf  the  United  fittates,  in  maoneri  &c« ;  and  of  this,  he  put  him*' 
self  vpon  the  country  t  and  the  United  SMes  did  the  llke^ 
Upon  the  trial  in  .the  District  Court  all  the  issues  were 
ferand  in  foiroar  of  the  chiimant,  and  the  cause  came  to  the 
Oirsuit  Court  apon  a  bill  of  exceptions,  tendered  and  sealed 
at  the' trial* 

-  There  was  a  mass  of  testimony  and  documents  attached 
to  Ihe  bill  of  exceptions,  from  which  such.focts  and  circum- 
stances only  are  abstracted,  as  materially  affect  or  explain 
the  opinion  of  the  Court.    It  appeared,  that  Castine  was 
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teken  possession  of  by  the  British  troofis,  on  the  %ni  ef 
September,  1814,  and  wm  held  io  their  possession  votil  i& 
ter  the  treat j  of  peace.  After  taking  possessieo,  theCkyr* 
emor  ef  Nwa  ScoHa  isstied  a  proclaoiiation  claiaiiBg  the 
wholecountrj  east  of  the  Pmo6scoiJisefr,  as  atlaebed  t# 
the  British  Sa?ereigDty  by  right  of  conquest*  Orrit^on  ii 
oo  the  east  side  of  the  river,  bat  Imd  never  serreadered  to 
the  British  arois,  and  always  contiiraed  to  assert  and  cfanai 
its  Aoserican  rights  and  privileges,  and  to  obey  the  iaiia 
•f  the  UnHed  States.  After  the  eaptare  of  Ctesftue,  Ike 
Cidlecfor  removed  the  costonhotise  to  flampdiii,  on  the 
west  side  of  the  river,  and  there  contintted  eetil  the  treaty 
of  peace.  The  goods  in  question  were  boeght  id  HaUfinc^ 
Novm  Scotia,  on  the  first  of  October,  U14,  by  a  Mv.  Jehu 
NymaHf  who  afterwards  at  jHempdee,  en  the  1 1th  of  lier* 
1814,  made  a  bill  of  sale  of  them  to  the  claimaet.  How  or 
when  the  goods  were  brought  from  Hat^iu^  did  aot  die* 
liectly  appear ;  but  they  were  fonad  oe  land  at  Orting^m^ 
about  the  beginnbg  of  the  same  month  of  Nommber,  and 
were  there  aetsed,  and  soon  afterwards  released  from  seiwee* 
They  were  thee  shipped  on  board  of  a  small  ibop,  celled 
Ike  ChriMtinm,  commanded  by  a  Mr.  WiUam  P.  Vmgmr^ 
and  transferred  to  JKoMnfideii,  and  were  there,  en  or  aheet 
the  ninth  of  November,  admitted  to  ao  entry  by  the  col- 
lector ef  tbe  district,  as  foreign  goods  hnported  hi  a  foe* 
etgo  vessel  from  Orringtan^  and  aceoirdtegly  the  foreign 
duties  were  aecoredy  as  in  ordmary  eases  ol  importations 
from  foreign  ports.  The  sloop  was  American  built ,  and 
was,  until  the  I4lh  of  October,  1814,  enroUed  and  licensed 
for  the  coasting  trade  in  the  district  d  Penobseoi^  by  the 
name  of  the  Unton.  On  that  day,  she  was  sold  to  Mr. 
Vngtr,  the  master,  who  called  himself  a  Swedish  aubjedt 
although  it  was  in  proof,  that  he  had  been  for  sieveraryeais 
domieited  m  the  United  Stmtm.    At  the  tone  of  the  Iran*- 
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jp^rtalion  of  ike  gMdt,  fb«  sloop  was  aavigdiog  under  « 
pM  fiMi  Mr.  Sod€r$iromf  iht  Swcdkh  CootuU  dated  tlie 
i4tli  of  tliB  iaoio  October,  aod  recognitiiig  her  as  emtitled 
to  the  bmefits  of  the  Sweditb  iag,  but  her  crev»  with  the 
«Kotpiioii  of  the  jBMter,  «rere  M  Americaae. 

The  directioM  of  the  judge,  who  tried  the  cause,  are 
thus  etated  in  the  Bill  of  Exceptions ; 

*<  The  Dfatriet  Judge  did  declare  and  deliver  his  opinion 
to  the  Jury  under  the  tirat  and  third  counts  aforesaid,  that 
vpon  the  evidenoe  aforesaid  they  vene  bouod  to  consi- 
der Orrimgtan  as  in  possession  of  the  Unikd  £i«lrs,  and 
the  bringing  of  the  said  goods,  daimed  by  said  Haj/fvard$ 
kma  aaid  Orrimgion  to  BMmpdeUf  was  not  a  viobtion  o( 
either  of  the  acts,  on  which  the  first  and  third  counts  in 
the  infamalion  wore  fisunded,  whatever  might  be  the  na* 
tiooal  charaoter  of  the  <?essol,  in  which  the  said  goods  were 
eo  bfwogbt ;  that  if  the  goods  were  brought  to  Oningtam 
bmn  a  Biilish  port  ia  a  Tessei  not  neutral,  they  were  liaUe 
to  forfeiture,  btd  thai  it  aias  tiseumheat  en  the  VhiUd 
States  to  prove  to  the  satisfaction  of  the  jury,  that  the 
veasol,  in  which  the  goods  might  have  been  brought,  waa 
not  neutral ;  that  Oaaiine  was  to  be  considered  as  a  foreign 
fart,  and  that U  wa$not sa^Eetciit,  oi io  all  Uu  purpo»es  of 
ai$  WhI,  to  miUle  ike  UnUed  Statu  to  a  terdicton  them 
counts,  to  fMTOwe  thai  the  goode  were  brought  from  Halifem^ 
a  place  im  a  British  cotoay,  to  Cfaetine,  and  with  these  d^ 
laetiooa  he  left  the  evidence  upon  the  first  and  third  counts 
to  the  jury. 

'^  And  the  said  judge  did,  then  aod  there,  deUver  his  opi- 
■ian  and  direct  the  said  jury,  that,  under  the  other  counts, 
it  being  admitted  that  the  gdods  claimed  were  purchased  at 
Balifaa^  io  the  province  of  Nova  Stotia^  and  soon  after 
found  at  Omtigtofi,  it  was  a  fair  presumption,  that  the 
goods  were  imported  into  Orrington  .from  Haltfax,  no  ac- 
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couBt  or  ezplmatioii  beiog  given  by  the  claimatit ;  thai  the 
goods  Bust  ha¥e  beeo  brought  thither,  either  by  bad  or  by 
tea  ^  if  by  bod  they  were  liable  to  forfeitiire  under  the 
fourth  coiunt ;  if  by  aea,  the  gooda  were  liable  to  Ibrfeitiire 
under  the  aecood,  fifth  and  aixth*  counts,  unless  the  caae 
should  be  found  by  the  jury  to  be  a  case  within  the  pur- 
view of  the  27rh  section  of  the  act,  entitled  *  an  act  to  i 
late  the  collectioo  of  duti^  upon  imparts  and  tonnt^e,*  i 
they  should  acquit  the  goods  upon  the  ground  of 
able  accident,  necessity,  or  distress  of  weather,  accordii^ 
to  the  terms  of  the  exception  contained  in  that  section  of 
the  said  act,  which  the  jury  might  do,  alAaughih^  sptcifk 
evidence  of  8uc\wmtoidable  acddeni^  ntteeMy  or  dUtrmM 
of  mealher^  which  i$  pointed  out  b}f  the  eaid  twemty-^eeemA 
section  of  the  said  actt  had  not  been  ehewn  on  tke  trial ; 
and  that,  if  the  jury  should  so  acquit  the  goods,  upou  the 
said  last  mentioned  grounds,  on  the  second,  count,  ii  woM 
be  their  duty  to  acquit  them  also  upon  tke  fifth  and  sMh 
counts  in  the  information  ;  thai  aa  the  goods  had  t>een  ad- 
mitted  to  an  entry'  by  the  colbctor  at  Hampdm,  it  moM 
be  competent  for  the  jury  to  presume  from  that  circum* 
stance^  not  only  thai  the  goods  were  unliiden  (Jkrougplk  «»• 
asoidable  accident^  necessity  or  distress  of  weather^  but  that 
notice  thereof  was  given  to  the  collector  at  Hampden^  and 
oeUh  made  before  the  said  collector^  agreeably,  to  the  re- 
quisition of  the  twenty^seventh  section  of  the  act  aforesaid, 
though  such  presumption  might  indeed  be  repelled  by  fects 
and  circumstances,  given  or  appearing  in  evidence  in  the 
cause. 

**  And  the  said  judge  did,  then  and  there,  farthermore  de- 
liver it  as  his  opinion,  and  accordingly  direct  the  jury»  that 
in  as  much  as  the  government  of  the  United  Slates  had» 
prior  to  the  importation  in  question,  manifested  by  a  pro* 
cbmatioQ  from  the  Prenident  of  the  United  States,  and  by 
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m  repMd  of  tiw  aoii*importatiaii  acts  fberetoforeeniiting,  t 
ilfoag  diifoMtUm  to  encourage  ittporrafiofiB  of  mercbandiso 
m  seiitral  vesaeh ;  and  as  there  was  existing,  at  tbe  time  of 
Hhs  iotportation,  a  Uoekadeby  tbe  enemj  of  all  tbe  ports 
m  tbe  eastern  coimtrj,  and  as  tbe  only  port  of  entry  in  tbe 
dblriet  of  Penoh$eot  was  then  actually  in  tbe  military  pos- 
session of  tbe  enemy,  whereby  tbe  approach  of  neutral  res- 
eels  to  the  ports  in  that  sectiott  of  tbe  country  in  tbe  usual 
and  ordinary  oonrse  was*  rendered*  extremely  hazardous,  if 
not  actoally  impracticable;  an  tmergenty  arising  from 
SMch  a  sMe^  of  tk\ng9  migUf  in  reference  to  the  importa- 
Mtott  in  qn€»iiony  fairly  bt  eon$idered  by  the  jury^  as 
eonsUHding  a  ease  of  unavoidable  <<  accident^  necessity 
0nd  dsstreta-'  witbin  tbe  fair  intent  and  meaning  of  the  ex- 
oeptien  in  the  27th  section  of  tbe  act  before  mentioned. 
And  if  tbe  jory  sboald  6nd  reason  to  believe  that  the  goods 
in  4|aestion  were,  under  such  circumstances,  considered  by 
tbe  collector  as  innocently  or  excusably  landed  at  Orring- 
ian  under  the  27lh  aection  of  the  act  aforesaid,  and  were 
thereupon  admitted  to  entry,  thai  condemnation  conld  not 
now  bs  had  in  this  pros€euiion,for  that  cause.  And  with 
the  above  directions,  as  to  the  second,  fourth,  fifth  and  sixth 
counts,  to  tbe  jury,  tbe  said  judge  left  with  them  the  cause.'' 

Blafce,  District  Attorney,  argued  in  support  of  the  ex- 
ceptions, and  Prescott  and  Hubbard^  contra* 

STOUK,  J.  Several  exceptions  have  been  taken  in  the 
argument  to  tbe  directions  of  the  Court.  It  is  contended 
In  behalf  of  the  United  States^  that  the  charge  as  to  (be  first 
and  third  counts  is  erroneous,  ^1.  because,  under  tbe  cir* 
cumstances,  it  was  not  incumbent  on  the  United  States  to 
prove;  that  tbe  vessel,  in  which  tbe  goods  might  have  been 
brought,  was  not  neutral ;  2.  because  it  was  sufficient  to 
maintain  these  counts,  to  prove  that  the  goods  were  brought 
from  Halifax  to  Castine. 
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1m  wikr  to  wdirttasd  lli#  fint  of  thate  okgeclNM,  il  it 
PiccMiry  to  review  tiie  proriiioiit  of  the  a£ti^  iyoo  wMckt 
dmooooiitvarefooiidod*  TlieoctortlielfttorBlofcli,l«M^ 
cL  91»  «ec.  4,  provides,  that  «<it  tlwll  Mt  bo  lowfiil  lo  i» 
|mrt  ioto  the  Uiiileit  iSfoto,  or  the  torritorios  thereof  u^ 
goods,  woret  or  oierchaadiM  wbotever  firooi  any  port  m 
pkbce  titiiated  in  Oreai  BrUamor  IrekmdfOr  in  obj  of  Iho 
OohNiies  or  depeodonciet  of  fifrao^  JBrifoMi,  nor  Iroat  anjr 
port  or  place  aitiiated  in  France,  or  in  anj  of  her  eoloniea 
Of  dopeodeneiea,  nor  from  any  port  or  place  in  the  aotual 
poaaetsion  of  either  Chrmt  Britaim  or  Frmnee^  Nor  shall  it 
be  lawful  to  import  into  the  United  Stolaa,  or  the  territo* 
riea  thereof,  fioo  nj  foaeigo  port  or  place  whalever^  any 
gooda,  wares  or  merehandiae  whatever,  being  of  ^ 
growth,  produce  or  manufacture  of  France^  or  of  any  of 
her  colooies  or  dependeocias,  or  bewg  of  the  gnowtl^  pro* 
dnce  or  manufacture  of  Oraol  BrUain,  or  Irdandf  or  aiqr 
of  the  coloniea  or  dependencies  of  6fraef  JBrtlotH,  or  bei^g 
of  the  growth,  produce  or  manofactuie  of  any  plaeo-  oa 
eoontry  in  the  actual  peaseaaion  of  either  Framce  or  Or^at 
£nfaJii."~The  firat  clause,  thereforetprobibito  the  import 
tatjon  of  any  goods  whatever  from  tks  BritUh  domtntona 
and  po$S€$siM9f  and  on  this  the  first  and  third  connta  aie 
founded.  '  The  only  substantial  difference  between  thaae 
counts  is,  that  in  the  first  the  goods  are  alleged  to  be  im^ 
ported  from  a  place  in  a  colony  or  dependency  of  QretU 
Britam  ;  in  the  third,  from  a  place  in  tkeMtnal  fouemion 
of  Oreai  BrUain. 

The  second  clause  prohibits  the  importation  of  gooda  of 
British  growth  or  manufacture^  from  at^y  foreign  perl  or 
place  whatever. 

This  act  was  repealed,  as  to  Great  Britain^  by  the  Pre- 
sident's proclamation  issued  under  the  11th  section  of  the 
act,  which  repeal  was  confirmed  by  the  act  of  the  88th  of 
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June,  1999,  ck.  9 ;  and  the  whole  act  expired  by  it«  mrn 

HnriMiM  M  the  fint  day  of  May,  f  810.    The  act  of  lit 

of  May,  18f  0,  eh.  M,  nc.  4,  autborhed  the  Prorideot  to 

roirire  oeHahi  aeetiona  (incladnig  that  already  recited) 

agalMt  Oreai  Btitedn  or  Fran€€y  m  case  of  a  reTocstkmof 

the  edictt  of  either,  which  Tiolated  our  neutral  coamerce* 

And  accordingly,  by  the  President's  proclamation,'  tbeao 

aectionB  were  revired  against  Oreai  BrMoin,  to  take  effscl 

on  the  9d  of  Febroafy,  1811 ;  and  the  act  of  8d  of  March, 

till,  dk*  9§,  $ec.  S,  cooftrmed  this  re^iyal,  and  drrectoA 

these    sections    to   be    imniediately    carried    into   efbot 

^against  GrM  Bfttaiti,  her  colonies  and  dependencies.*' 

Vhese  sections  accordingly  remained  in  full  force,  ontil  by 

the  act  of  14th  of  April,  1814,  eh.  115,  it  was  enactedp 

^  that  so  mocfa  of  any  act  or  acts,  as  prohibits  the  imporfa« 

thm  of  goods,  wmres  or  merchandise,  of  the  growth,  pro* 

dace  or  maoofactoreof  Oreai  Britain  or  Ireland,  or  of  any 

of  the  eoleoiee  or  dependencies  thereof,  or  of  any  plnc^  or 

country  in  the  actual  possession  of  Oreai  BWMn,  and  so 

asucb  of  any  act  or  acts  as  prohibits  Importation  into  the 

Vnaed  Motes  or  the  territories  thereof,  tn  neutral  8kip$ 

or  eeseeb,  from  any  port  or  place  situated  in  Oreat  Britam 

or  Irekmdy  or  in  any  of  the  cobnies  of  Oreai  Britain,  be 

and  the  same  is  hereby  repealed,*'  with  a  proviso,  prohiMt* 

ing  any  importation  of  goods,  the  property  of  the  onemiee 

of  the  VnUei  States. 

Much  difficulty  has  resulted  from  this  inartiSoial  mode 
of  legislation*  It  is  onentimes  a  subject  of*pecvKar  em- 
harrassment,  as  well  as  delicacy,  to  gire  a  consistent  con* 
atroctifn' to  language  so  hMse,  as  that  employed  to  design 
nate  the  revival  and  repeal  of  the  above  mentioned  acts* 
The  hingaage  of  the  provisions  of  the  act  of  1809,  eh.  91, 
h  dirscted  against  Oreat  Briiain  and  France,  their  colo^ 
nies  and  dependencies)  and  places  in  the  actoal  possession 
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of  Mtber.  The  act  of  1811,  eA.  96t  rovives  tboM  piviri* 
tiooftas  to  ^*€hreat  BriiaiHf  btrcolamJuw^ddtfimdemiiet'^ 
onljy  ieaviog  out  tbevords  **  pUcet  in  tbe  aclaai  poaso»- 
•bn  of  Oreid  Britidn.^*  To  give  way  ceMtroetMi,  Iheie* 
fore,  to  this  set,  we  mbat  in  fact  atrika  out  of  the  act  of 
1809,  every  word  relating  to  Ff^me€f  her  ^oloDiea  aad  do^ 
pendeociea,  aad  perhaps  alao  to  all  placea  in  the  acteaIpo»* 
aeaaioo  of  France  or  Chreai  BiiimiH*  This  m  iedeed  a  p^ 
rilooa  procedure,  aod  it  is  oot  qoite  certaio,  that  it  cao,  hi 
all  cases,  be  doae»  and  jet  preaerve  the  sense  and  iata-  / 
grit  J  of  the  text. 

Bat  the  act  of  1814,  eh*  115,  is  jtt  more  eoibamaaing. 
The  first  clause,  which  has<  been  cited,  explicitly  repeals 
the  second  clause  of  the  fourih  section  of  Che  act  of  18M^ 
eh.  91.  Aod  yet  it  is  very  clear  from  the  proviso,  that  the 
legislature  meant  to  except  importations  upon  account  of  the 
enemies  of  the  Uniied  8iaie$*  British  goods  imported  in* 
to  the  UniUd  SkUet  during  the  war,  upon  Britiah  aeeount^ 
must  still  be  deemed  within  the  penaltieaof  the  act  of  18M, 
(and  of  course  the  act  must  remain  in  force  Cor  this  pur- 
pose,) aa  well  as  be  subject  to  the  forfeitures  ariaiog  from 
the  law  of  war.  ^  ,  i 

In  respect  to  the  second  repealing  clause  of  the  act  of 
1814,  there  is  yet  more  difficulty ;  for  there  is  no  part  of 
any  act  of  Congress,  which,  in  iermSf  prohibits  importsr 
tions  in  neutral  Ptssehf  from  Chreai  Britai$ij  her  colonies  or 
dependencies.  Construing  the  clause,  therefore,  in  its  li- 
teral sense,  it  is  utterly  void,  for  there  is  no  deBcripOo  r^ 
ftfui,  iff  may  so  say,  to  which  it  can  attach.  To  give  it  any 
legal  effect,  we  must  construe  it,  not  as  a  repeal  of  any.  ex- 
isting provision,  but  as  a  qualifica^on  or  exception,  enabling 
neutral  veisela,  notwithstanding  the  existing  Jaws,  to  import 
goods  from  Oreat  Briiain  and  her  colonies.  And,  in  this 
▼iew,  it  operates  as  a  proviso  upon  the  first  clause  of  the 
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/oirl&  •ection  of  tbe  act  of  1809,  eh.  91.  In  aid,  thereforei 
of  the  manifeat  iotentioD  of  the  legislature,  however  incaiH 
tfooalj  expreaaed,  we  muat  deem  both  of  the  re|iealing 
clauaeaof  the  act  of  1814,  ch.  115,  not  aa  repeals  of  tbe 
act  of  1809,  but  as  positiye  eiceptions  to  tbe  general  pro* 
yisioDs  of  that  %ct.  Upon  anj  other  coastraction,  tbe  act 
of  1809  would  be  completely  repealed  even  as  to  cases  di- 
rectly excepted  from  tbe  repealing  clauses,  to  wit,  imports* 
tationa  in  vessels  not  neutral,  and  of  goods  tbe  properly  of 
V  enemies.  But,  upon  tbe  construction  now  stated,  all  tbe 
words  have  an  effect,  and  the  objection  urged  at  tbe  argu- 
ment is  avoided,  (vig.  that  Britlah  and  American  vessels 
are  not  now  authorised  to  import  British  goods)  because, 
by  the  treaty  of  peace,  tbe  character  of  enemy  is  extin* 
guished,  and  tbe  British  and  Americana  must^e  held  neur 
tral  to  each  other. 

Having  thus  settled  the  construction  of  the  acts,  on  which 
tbe  first  and  third  conata  are  founded,  we  may  now  recur  te 
the  objections  already  stated  to  the  charge  of  the  Court. 

The  first  objection  depends  upon  tbe  solution  of  the 
point,  upon  whom  the  burthen  of  proof  rested,  as  to  the 
neutrality  of  the  vessel,  in  which  the  goods  were  imported. 
It  is  very  doubtful,  whether  it  was  necessary,  in  tbe  count, 
to  allege  that  tbe  goods  were  imported  in  a  vessel  not  neu- 
tral ;  for  the  general  rule  of  law  is,  that  it  is  sufficient  to  ne- 
gative  the  exceptions  in  the  enacting  clause  of  a  statute, 
and  exceptions,  which  come  in  by  way  of  proviso,  or  in 
subsequent  statutes,  are  properly  matter  of  defence  for  tbe^ 
defendant.'  The  present  case  seems  to  fall  within  Hie  ruio, 
and  is  not  easily,  if  at  all,  distinguishable.  But  it  is  net 
necessary  to  decide  this  point,  because  tbe  count  does,  in 
fact,  negative  the  vessel's  being  neutral. 

*  Rex  TS.  Jarvit,  1  Burr.  148.— S.  C.  1  East.  643,  naU.^4lpieres 
▼I.  Parker,  1  T.  R.  UL^Rtx  ?s.  S/wie,  1  East.  R.  639.— /2ej'  t«. 
Pemberton^  2  Burr.  1035. 
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It  is  argued  on  behalf  of  the  United  Staies^  that,  notufth** 
ataodiog  the  averinent»  the  defendant  is  bound  to  prove  the 
affirmative^  because  in  his  first  plea  he  has  expressly  fill^« 
ed,  that  the  goods  were  imported  in  a  neutral  vessel,  called 
the  Chriatina.  But  this  averment  is  mere  inducement  to  a 
traverse  of  the  averment  in  the  first  counts  In  general,  the 
inducement  to  a  traverse  is  not  of  itself  traversable ;  much 
less  is  the  matter  of  it  to  be  proved  ^n  any  issue  founded 
upon  the  traverse.  In  the  present  case,  the  traverse  was 
intended  to  deny  the  whole  of  the  material  averment  in  the 
count,  and  accordingly  it  concludes  to  the  country.  To  be 
sure,  it  was  open  to  the  objection  of  being  too  broad  in  its 
terms,  and  not  sufficiently  pointed  to  the  averment  in  the 
count,  and  perhaps  also  of  putting  in  issue  a  negative  alle- 
gation; but  these  objections  were  available  only  upon  de^ 
marrer,  and  the  attorney  for  the  Untied  States,  by  joining 
the  issue,  has  waived  the  benefit  of  them.  By  the  mere 
shape  .of  the  pleadings,  therefore,  the  onusprobandi  is  not 
thrown  npon  the  claimant. 

Is  it  thrown  upon  him  by  the  roles  of  law  applicable  to 
a  case  of  this  nature  ?  In  general,  the  party  claiming  a  for- 
feiture or  penalty  is  bound  to  make  out  his  case  precisely. 
Nor  is  it  a  necessary  exception,  that  it  involves  the  proof 
of  a  negative  allegation.  For  if  the  law  presume  the  affirma- 
tive, the  party  may  still  be  put  to  the  proof  of  the  nega- 
tive.' Therefore,  if  the  charge  consist  in  a  criminal  ne- 
glect of  duty,  as  the  law  presumes  the  affirmative,  the  bur- 
then of  proof  of  the  contrary  is  thrown  on  the  other  side.'* 
But  in  other  cases,  as  where  the  negative  does  not  ad- 
mit of  direct  proof,  or  the  facts  lie  more  immediately  with- 

•  Gilb.  Ev.  146.— ITOson  tb.  Hodget,  2  Eoft.  R.  312.— i^Vofitnw  vs. 
Frosty  3  Bos.  and  PuL  002. 

t«  WiUiams  vs.  EaU  India  Company.  3  EaH,  JR.  192.—  BvXL  N.  P. 
198.— Frontt'ne  vs.  FrdU,  3  Bot.  and  Put.  302. 
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in  the  knowledge  of  the  defendant,  he  is  put  to  his  proof  of 
the  affirmative.  And  where  the  general  facts,  which  consti- 
tute a  forfeiture  within  a  statute,  are  proved,  and  there  are 
exceptions  to  its  operation  in  particular  cases,  the  better 
opinion  certainly  is,  that  the  party,  who  would  avail  him- 
self of  the  exception,  must  prove  it ;  although  from  the 
forms  of  pleading  it  may  be  necessary  to  negative  every  ex- 
ception in  the  indictment  or  information.  Such  negative 
allegation  is,  in  such  cases,  to  be  repelled  by  affirmative 
proof  on  the  other  side.  Therefore,  in  an  action  on  the 
game  laws,  (which  must  negative  that  the  party  has  any  of 
the  qualifications  of  the  statute)  it  is  not  incumbent  on  the 
plaintiff  to  prove  the  disqualifications  o(  the  defendant ;  for 
this  is  negative  matter,  and  the  affirmative  comes  more 
properly  in  the  defence." 

Let  us  compare  the  present  case  with  these  rules.  The 
act  of  1809  prohibited  all  importations  of  goods  from  Bri- 
tish ports.  The  act  of  1814  excepted  importations  from 
British  ports  in  neutral  vessels.  From  the  evidence  in  the 
case  it  does  not  appear,  that  the  plaintiffs  knew  in  what 
vessel  the  importation  was  made,  but  this  was  a  fact  pecu- 
liarly within  the  knowledge  of  the  defendant.  Besides,  the 
fact  of  importation  being  proved,  from  a  British  port  into 
the  port  of  OrWng'f on,  (which  must  be  taken  as  a  necessary 
preliminary,  so  far  as  respects  this  part  of  the  charge  of 
the  court)  the  case  fell  within  the  general  words  of  the  act 
of  1809,  and  the  exception,  that  they  were  imported  in  a 
neutral  ship,  was  propetly  matter  of  defence.  The  law 
did  not  presume  that  the  vessel  was  neutral  in  favour  of 
the  defendant.  The  charge  was  not  against  the  defendant 
personMff  of  a  criminal  n^lect  of  duty,  but  against  the 

^^Rm  vg.  8l&ne^  1  Eati.  K  637»— jFVon<tne  vs.  Frott,  3  Bos.  ani 
jPuI.  307,  note  b.— Bei  vs.  Crmtknr,  1  T.  R.  125.—  fifpiwM  vi.  Par- 
*«r,    I  T.  R.  141. 
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goods  only,  ofa  poBitiveact,  towity  an  illegal  importation. 
And  to  call  upon  the  plaintiffs  to  prove  that  the  vessel  was 
not  neutral,  was  to  require  the  proof  of  a  negative  allegation, 
which  the  plaintiffs  had  no  means  in  their  power  to  prove, 
and  proofs  of  the  contrary"  of  which,  if  thej  existed,  were 
within  the  reach  of  the  defendant.  I  cannot  distinguish 
the  present  case  in  principle  from  those,  which  have  been 
decided  on  the  game  laws.  There,  the  declaration  must 
allege,  that  the  defendant  is  not  duly  quali6ed,  negativing 
specifically  all  the  exceptions  of  the  statute ;  and  yet  it 
seems  admitted,  that  if  the  act  of  killing  game'  be  proved, 
the  burtheoof  proof  of  ois  being  within  the  exceptions  (rf'the 
statute  is  thrown  on  the  defendant.  It  is  perhaps  not  easj 
to  reconcile  with  these  decisions  some  of  the  general  doc* 
trines  stated  in  some  of  the  authorities.  Such,  for  instance, 
as  the  doctrine,  that  wherever  the  charge  involves  crimi* 
nality,  the  law  will  not  easily  suppose  it ;  and  therefore,  if 
the  charge  contains  a  negative,  the  law  will  presume  the 
affirmative  without  proof.  If  this  were  universallj  true, 
then,  under  the  game  laws,  the  proof  of  the  not  being 
qualified  ought  to  be  shewn  by  the  plaintiff,  for  the  charge 
is  clearly  of  a  criminal  nature.  Without  pretending  to  recon- 
cile all  the  dicta  in  the  books,  it  seems  to  me,  that  in  re« 
spect  to  negative  allegations,  the  reasonable  rule  is,  that 
the  burthen  of  proof  shall  rest  on  the  party,  who  holds  the 
affirmative;  and  especially  where  the  facts  are  peculiarly 
within  his  privity  and  cognizance :  and  that  this  rule  ap* 
plies  more  strongly,  where  the  party  seeks  to  shelter  him- 
self under  an  exception,  which  was  not  incorporated  into 
the  original  prohibition  of  the  statute  creating  the  offence. 
An  exception  may,  perhaps,  properly  hold,  where  the 
charge  substantially  consists  in  a  criminal  neglect  or  omis- 
sion of  duty.  It  seems  to  me,  therefore,  that  the  burthen 
pf  proof,  in  the  case  at  bar,  that  the  vessel  in  which  tb9 
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goods  were  imporfed  was  neutral)  laj  on  the  claioiaot  and 
not  on  (he  United  tHaies^  and  that  in  tliia  respect  Ite 
charge  of  the  learned  Judge  was  erroneous. 

The  second  objection  is,  that  (he  Court  directed  (he 
Jury,  that  Caatine  was,  under 'the  circumstances,  a  for- 
eign port.  By  ^*  foreign  port",  as  (he  terms  are  here  used, 
may  be  understood  a  port  within  the  dominions  of  a  foreiga 
sovereign,  and  without  the  dominions  of  (he  Untied  Stai€9. 
The  por(  of  Castine  is  the  port  of  en(r7  for  th^  district  of 
Penobecotf  and  is  wi(hin  the  acknowledged  territory  of  the 
United  States.  But,  at  the  time  referred  to  in  (lie  bill  of 
exceptions,  it  had  been  captured,  and  was  in  the  open 
and  exclusive  possession  of  the  enemy.  By^  the  conquest 
and  occupa(ion  of  Castine^  that  territory  passed  under  the 
allegiance  and  sovereignty  of  the  enemy.'*  The  sovereignty 
of  (he  United  States  over  the  terri(ory  was,  of  course,  sus* 
pended,  and  (he  laws  of  the  United  StiUes  could  no  longer 
be  rightfully  enforced,  or  be  obligatory  upon  (he  inhabi- 
tants, who  remained  and  submitted  to  the  conquerors.  Cas* 
tiney  therefore,  could  not,  strictly  speaking,  be  deemed  a 
port  of  the  United  States  ;  for  its  sovereignty  no  longer 
ex(ended  over  (he  place.  Nor,  on  (he  o(her  hand,  could 
it,  strictly  speaking,  be  deemed  a  port  within  (he  domi- 
nions of  Oreat  BrUainj  for  i(  had  not  permanently  passed 
under  her  sovereignty*  The  right  which  existed  was  the 
mere  right  of  superiour  force,  the  allegiance  was  temporary^ 
and  the  poRsession  not  that  firm  possession,  which  gives  to 
the  conqueror  plenum  dominium  et  ntile^  (he  comple(e 
and  perfect  ownership  of  property.  It  could  only  be  by  a 
renunciation  in  a  treaty  of  peace,  or  by  possession  so 
long  and  permanent,  as  should  afford  conclusive  proof, 
that  the  terri(ory  was  al(oge(her  abandoned  by  i(s  sove- 
reign, or  had  been  irre(rievably  subdued,  tha(  it  could 
be  considered  as  incorpora(ed   in(o  the  dominions  of  the 

^  [See  Dodson*$  Mm,  R,  451.] 
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British  sovereign.  Until  such  incorporatbn,  by  a  recapture 
'  or  repossession,  the  territory  would  be  entitled  to  the  full 
benefit  of  the  law  of  postliminy.      If  then  by  the  term 
<*  foreign  port "  were  intended  a  port  absolvtiel^  withiu 
the  dominions  of  a  foreign  sovereign,  and'  incorporated  in- 
to his  realm,  it  might  be  very  doubtful,  if  the  direction  of 
the  Court  could  be  sustained.     But  it  seems  to  me,  that 
taking  the  whole  direction  together,   in  reference  to  the 
first  and  third  counts,  it  meant  no  more,  than  that  Coalinei 
being  in  the  possession  of  the  enemy  by  right  of  conquest 
it  was  no  longer  to  be  considered  as  a  port  of  the  Uniied 
StaieSj  with  reference  to  the  non-importation  acts,  but 
that,  so  fares  respected  the  obligatory  force  of  the  laws  of 
the   United  SUUes^    it  was  to  be  considered  a  ^*  foreign 
port,"  or  port  extra  ligeantiam  reipubliea.    And  in  thia 
▼lew  the  direction  may  well,  in  point  of  law,  be  supported. 
This   leads   me  to   the  third  objection,   vis.  that  the 
bringing  of  the  goods  from  Halifax  to  Castine  was  suffi- 
cient to  all  purposes,  to  entitle  the  United  States  to  a  ver- 
dict on  the  first  and  third  counts,  whereas  the  Court  di- 
rected the  jury  to  the  contrary.     Without  stopping  to 
examine,   whether  the  single  fad  of  bringing  the  goods 
from  Halifax  to  Caetine  was  of  itself,  **  to  all  the  purposes 
of  this  libel,"  sufficient  to  entitle  the  United   States  to  a 
verdict  on  these  counts,  as  the  opinion  guardedly  express- 
es it,  let  us  attend  to  the  substance  of  the  objection.    It 
rests  altogether  upon  the  assumption,  that  Castine  was  to 
be  deemed  a  port  of  the  United  States^  io  which  the  laws 
had  their  full  operation,  notwithstanding  it  was,  at  the  time 
of  the  supposed  importation,  in  the  actual  possession  of 
Great  Britain.      This  position,  however,  is  utterly  inad- 
missible upon  every  principle  of  the  law  of  nations.     By 
the  conquest  and  occupation,  the  laws  of  the  United  States 
were  necessarily  suspended  in  Castine;  and  by  their  sur- 
render the  inhabitants  became  subject  to  such  laws,  and 
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such  lawt  odIj,  m  the  conquerors  chose  to  impose.  No 
other  Iftws  could,  in  the  nature  of  things,  be  obligatory  up- 
on theoi^  for  where  there  is  no  protection  or  sovereignty, 
there  can  l>e  no  claim  to  obedience.  This  objection,  there- 
fore, must  be  also  overruled. 

The  next  exception  is  to  the  instruction  of  the  Court  to 
fhe  jury  in  respect  to  the  second,  fifth  and  sixth  counts. 
It  h  argued,  that  this  instruction  is  erroneous,  because  the 
Court  directed  the  jury ;  1.  That  the  jury  might  acquit  the 
goods  upon  the  ground  of  unavoidable  accident,  necessity 
or  distress  of  weather,  although   the  specific  evidence 
thereof,  which  is  pointed  out  in  the  27th  section  of  the 
collection  act,^  had  not  l>een  shewn  on  the  trial.    2.  That, 
as  the  goods  had  been  admitted  to  an  entry  by  the  collec 
tor,  they  might  presume  from  that  circumstance,  not  only 
that  the  goods  were  unladen  through  unavoidable  accident, 
necessity  or  distress  of  weather,  but  that  notice  thereof 
was  given  to  the  collector  at  Hampden^  and  oath  made  be- 
fore him  agreeably  to  the  requisitions  of  the  27th  section  of 
the  collection  act  of  2d  of  March,  1799,  ch.  128,  whereas 
BO  such  presumption  could  be  legally  made.     3.   That  if 
they  should  acquit  the  goods  upon  the  ground  of  unavoid- 
able accident,  necessity  or  distress  of  weather,  upon  the 
second  count,  it  was  their  duty  to  acquit  them  also  upon 
the  fifth  and  sixth  counts,    whereas  no  such  legal  con- 
sequence'followed.     4.  That  considering  the  President's 
proclamation  inviting  neutral  trade,  the  repeal  of  the  non- 
importation acts,  the  blockade  of  the  whole  eastern  coast 
of  tiie  Untied  States  by  the  enemy,  the  military  possession 
of  Caeiine  by  the  enemy,    which  was   the  only  port  of 
entry  of  the  district  of  Penobscot^  whereby  the  approach 
of  neutral   vessels  was  rendered  extremely  hazardous,  if 
not  impracticable ;  an  emergency  arising  in  such  a  state  of 
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things  might,  In  reference  to  the  importation  in  quefttion, 
be  deemed  as  a  case  of  unavoidable  accident,  neceasity  and 
distress,  within  the  intent  and  meaning  of  the  said  STlh 
section  of  the  act  aforesaid. 

To  understand  these  objections,  it  will  be  neeeaaarj'  to 
advert  to  the  acts,  upon  which  the  second,  -fifth  and  aixth 
counts  are  founded,  and  to  the  points  pot  in  iaane  bj  the 
pleadings  to  the  same  counts.  The  second  is  founded  on 
the  27th  section,  of  the  act  of  2d  of  March,  1799,  ch.  128^ 
which  provides,  that  if,  after  the  arrival  of  anj  ship  laden 
with  foreign  goods  and  bound  to  the  Untied  SUkUs,  within 
the  limits  of  anj  of  the  districts  of  the  Vniied  Stoles,  or 
within  four  leagues  of  the  coast  thereof,  any  part  of  the 
cargo  shall  be  unladen,  for  anj  purpose  whatsoever,  firodi 
out  of  such  ship,  before  such  ship  shall  come  to  the  proper 
place  for  the  discharge  of  her  cargo  or  some  part  thereof; 
and  shall  be  duly  authorized,  by  the  proper  officer  of  the 
customs,  to  unlade  the  same,  the  master,  &c.  shall,  forfeit, 
&c.,  and  the  goods  so  unladen  shall  be  forfeited  and  lost, 
except  in  the  case  of  some  unavoidable  accident,  necessity 
or  distress  of  weather;  of  which  unavoidable  accident, 
necessity  or  distress  of  weather  the  master,  &c.  afaall  pve 
notice  to,  and  together  with  two  or  more  of  the  officera  or 
mariners,  &c.  on  board  such  ship,  shall  make  proof  wpon 
oath  before  the  collector,  &c.  of  the  customs  of  the  district, 
within  which  such  accident,  necessity  or  distress  shall  hap- 
pen, &c.  &c.  The  count  charges  that  the  goods  were  so 
unladen  without  any  unavoidable  accident,  neceaaity  or 
distress  of  ^weather;  and  the  plea  alleges,  that  the  goods 
were  not  so  unladen  without  any  unavoidable  accident, 
necessity  or  distress  of  weather,  and  concludes  to  the 
country.  This  is  plainly  a  negative  traverse,  and  would 
have  been  bad  upon  special  demurrer,  but  is  aided  by  the 
jpinder  of  the  issue. 
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The  first  obfectiM  sopposat,  tbat  th«  proofs,  required  to 
be  ouide  before  the  collector,  of  the  uaavoidable  accideot, 
neceMitj  or  diBlresB,  were  lodiapeDsable  prerequisitesi  to 
entitle  the  claimant  to  avail  himaelf  of  auch  defence.  At 
the  argumeiit,  the  inclination  of  my  mind  was*  strongly 
agaifist  the  validilj  of  this  objection.  It  struck  me,  that 
H  sounded  harsh,  to  deprive  the  party  of  his  defence  at 
comtnoD  law,  unless  the  proofs  had  been  made  pursuant  to 
the  97th  section  ef  the  statute.  But,  upon  farther  reflec- 
tion, that  opinion  has  been  changed.  The  prohibition  of 
nnbding  goods  without  unavoidable  accident,  &c.  was  intend- 
ed to  guard  the  revenue  against  the  fraudulent  practice  of 
saiuggling.  To  prevent  ioipositions  under  false  and  frivo- 
bus  pretences  of  accident,  Sac.  it  was  deemed  proper  to  in- 
terpose as  a  check,  that  the  facts  should  be  immediately 
notified  and  proved  before  the  collector.  But  the  whole 
object  of  the  provision  would  be  completely  defeated,  if 
the  party  siight  wantonly  omit  to  give  such  proofs,  and  yel 
avail  himself  of  the  defence.  It  seems  necessary^  therefore, 
to  eflfectuate  the  manifest  intention  of  the  act,  to  hold,  that  a 
cmnpiiance  with  these  requisites  should  alone  entitle  the 
party  to  the  benefit  of  the  exceptiont  And  this  construc- 
tion is  corroborated  by  the  28th  section,  where  the  notifi- 
eatioD  and  proof,  to  be  made  before  the  collector,  are  in* 
corporated  into  the  very  terms  of  the  exception. 

Nor  is  it  any  hardship  upon  the  party,  to  deprive  him  of 
a  defence,  which  he  has  not  chosen  originally  to  set  up  and 
establish,  and  in  respect  to  which  he  has  been  guilty  of  a 
culpaUe  OBHSsion  of  duty.  If,  indeed,  inevitable  accident, 
wecessily  or  distress,  prevent  a  compliance  with  the  lair,  or 
the  collector  refuse  to  receive  the  proofs,  the  party  ought 
sot  to  be  prejudiced,  and  will  be  restored  to  his  defence. 
AH,  that  is  required,  is  good  faith  and  diligence.  Nor  are 
the  proofs  so  made  before  the  collector  conclusive  upon  any 
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party.  It  is  still  competent  to  the  UniUd  States  to  8beir» 
that  the  transaction  is  founded  in  fraud,  and  that  the  acci* 
dent,  necessity  and  distress,  is  a  mere  fiction,  tngenioiialy 
contrived  to  cover  an  illegal  traffic*  And,  on  the  other 
hand,  it  is  competent  for  the  claimant,  at  the'  trial,  to  sop- 
ply  any  defect  of  his  former  proofs,  and  relieve  the  cause 
from  every  shadow .  of  suspicion.  Still,  however,  the  law 
pots  the  burthen  of  proof  of  the  accident,  necessity  or  dis- 
tress, upon  the  party,  who  would  avail  himself  of  the  de- 
fence ;  and,  if  he  has  not  complied  with  the  directions  of 
the  act,  by  making  the  proofs  before  the  collector,  and  does 
not  satisfactorily  explain  and  excuse  the  omission,  it  makes 
a  conclusive  presumption  against  him.  The  opinion,  there- 
fore>  of  the  District  Judge,  that  the  jury  might  acquit- upon 
the  groupd  of  unavoidable  accident,  necessity  or  distress, 
although  the  specific  evidence  stated  in  the  act  was  not  pro- 
duced, though,  under  circumstances,  it  might  be  correct,  ia 
stated  in  too  broad  and  unqualified  a  manner ;  and  this  ob- 
jection of  the  counsel  for  the  United  States  must  there- 
fore prevail. 

The  second  objection  seems  as  well  founded.  The  law 
presumes,  that  every  public  officer  does  liis  duty ;  and 
therefore  it  will  not  impute  to  him,  without  evidence,  a  vo- 
luntary and  known  deviation  from  it ;  much  less,  a  conni- 
vance  in  any  illegal  transactions.  But  the  law  does  not  go 
farther,  and  in  favour  of  third  persons  impute  to  the  col- 
lector a  knowledge  of  all  the  facts  attending  an  importa- 
tion, of  which  facts  be  might  be  reasonably  ignorant ;  much 
less,  does  it  impute  to  him  knowledge  of  a  special  d^nce, 
of  which  no  proofs  appear  1o  have  been  subiftitfed  to  Us 
inspection.  And  if  the  law  were  Otherwise,,  the  mere  cir- 
cumstance, that  a  collector,  acting  bowa  fidsyin  the  dia- 
charge  of  his 'office,  believed  in  the  eiusteoce  of  such  facts, 
is  no  legal  proof  or  presumptron  of  their  actual  existence 
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before  a  coiirt  or  jarj,  to  whom  the  question  is  submitted* 
The  presumptiooi  which  the  law  makes  in  favour  of  the 
good  failh  and  integrity  of  the  collector,  is  for  his  own  pro- 
'  tection ;  but  it  can,  in  no  respect,  vary  the  rights  of  third 
persons,  or  change  the  general  rules  of  evidence  applicable 
to  soch  rights.  If  the  collector  be  not  satisfied  of  the  exist- 
ence of  any  unavoidable  accident,  necessity  or  distress, 
his  opinion  raises  no  legal  presumption,  against  the  truth  of 
the  defence ;  nor  can  it  be  admitted  in  evidence  for  this 
purpose.  And  the  same  rule  must  equally  apply  in  the  con- 
verse case.  The  opinions  of  third  persons  are  not  admissible, 
to  prejudice  the  rights  of  parties  litigating  before  judicial 
tribunals.  In  the  present  case,  the  collector  admitted  the 
goods  to  an  entry  ;  and  it  is,  therefore,  a  fair  presumption, 
that,  at  the  time,  he  knew  of  no  illegality  in  the  .importar* 
tion.  But  I  cannot  yield  to  the  doctrine,  that  from  this  en- 
try oiofie,  it  is  to  be  presumed,  that  the  goods  had  been  un- 
laden from  unavoidable  accident,  necessity  or  distress,  or 
that  the  requisite  oaths,  and  proofs  thereof,  were  made  be- 
fore the  collector.  If  it  had  been  shewn,  that  such  a  de- 
fence had  been  set  up  before  the  collector,  and  that,  after  a 
fiill  knowledge  and  inquiry,  hc^fiad  admitted  the  goods  to 
entry,  thara  might  have  been  reason  to  hold,  that  the  cok 
lector  was  satisfied  of  that  fact;  and  that  the  requisite 
proofs  were  made  before  him.  Even  then  his  opinion 
would  not  be  legal  evidence  of  the  fact  upon  .the  trial  of 
this  information.  But  the  opinion  of  the  learned  Judge  of 
the. District  Court  does  not  contain  even  this  qualification. 
It  imputes  to  the  entry  per  «e  a  legal  efiect  as  evidence, 
which  does  .not  seem  to  me  properly  to  belong  to  the  act  of 
any  mitiisterial  officer.  The  collector  may  have  acted  in- 
nocently, though  erroneously,  in  admitting  the  goods  to  en- 
try; and  it  is  more  consistent  with  the  facts  in  evidence,  to 
presume  that  he  acted  under  a  mistake  of  law,  w*  that  Or^ 
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ringionj  as  well  as  Co^tne,  vm  a  foreign  potU  frwa  wbadi 
goods  might  be  imported  IbIo  the  United  Stat^ ;  tkui  to 
presume  that  the  goods  were  uniadeo  from  unaToidabie  ae« 
cident,  necessity  or  distress,  when  there  is  no  evidencot 
that  such  a  defence  was  set  np  before  him.  At  all  eveata, 
if  the  admission  to  air  entry  would  anpport  both  presamp- 
tions,  the  instruction  to  the  jury,  wliich  confined  it  to  obo» 
cannot  be  supported.  And  upc^o  the  more  general  ground, 
which  has  been  stated,  I  am  also  of  opinion  that  it  waa  e^ 
roneoos. 

We  are  now  led  to  the  third  objection,  which  ia  to  the 
charge  of  the  Court,  that  if  the  goods  were  landed  fram  a^ 
aroidable  accident,  necessity  or  distress,  and  the  jury  ae«, 
quitted  them  on  that  ground  on  the  second  count,  they 
were  bound  to  acquit  them  also  under  tiM  fifth  and  aixtli 
counts.  The  fifth  count  is  founded  on  the  50th  section  «C 
the  act  of  ad  of  March,  1799,  ch*  196,  which  provides,  thai 
if  any  goods  shall  be  unladen  from  any  voaseU  without  a 
specfad  license  or  permit,  tbey  shall  bo  forfeited*  The 
count  alleges^  (hat  Ibo  goods  ware  unladen  and  doliverad 
without  a  special  llconso  or  permit.  The  plea  containa  a 
tiegatiTO  f  rarerse,  oi#.  that  the  goods  worn  not  unladoa  m 
delivered  without  a  special  license  or  permit ;  andoonciodes 
to  the  country  ;  and  upon  this  plea  issae  was  joined.  The 
sixth  count  is  founded  on  the  02d  section  of  the  act  of  9d 
of  March,  1790,  cb.  198,  which  providesi  that,  exc^t  in 
certain  districts,  no  foreign  goods  shall  be  brought  into  tho 
United  8Mes  from  any  foreign  port  or  place  in  any  other 
manner,  than  by  sea,  &c. ;  nor  shall  be  landed  or  unladen 
at  any  other  port,  than  is  directed  by  the  same  act,  under 
the  penalty  of  forfeiture.  The  count  alieges,  that  tho  gooda 
were  unladen  and  landed  at  a  port,  other  than  a  portdirocl* 
ed  by  the  act  of  Congress.  The  plea  trarrefses  the  allega- 
tion  negatively,  vis.  that  tho  goods  were  not  iiokden  and 
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kmded  at  a  port  other  than  a  pott  directed  by  tlie  said  act 
ot'  Coograaa }  and  concludes  to  tbe  coentry ;  and  issue  is 
joined  tkereoD. 

It  is  contended  on  behalf  of  the  claimant^  that  the  plea  of 
unavoidable  accident,  necessity  or  distress  of  weather,  ia  a 
geod  defence  under  every  provision  of  tbe  revei^ue  lawS| 
whether  it  be  specially  slated  in  the  put>lic  statutes  or  ooti} 
and  in  support  of  this  argument,  the  case  of  PtUch  vs, 
War€  ^  IS  cited,  as  directly  in  point.  To  tbe  doctrine  there 
stated  by  the  Court,  I  cordially  subscribe,  ^^  that  it  is  un* 
qoestieoabiy  a  correct  legal  priocipie,  that  a  forfeiture  can 
only  be  applied  to  those  cases,  in  which  the  means,  that  are 
prescribed  for  the  prevention  of  a  forfeiture,  may  be  emr 
ployed.''  And  therefore,  it  is  clear,  that  where  ti»ese  means 
cannot  bo  employed  from  unavoidable  accident,  neeessitj 
or  distress  of  weather,  the  party  is  exempted  from  for* 
fBiture  under  the  MMh  s.  and  Md  s.  of  the  act  of  1 799,  But 
the  dificulty,  in  tbe  present  eaee,  is  not  in  the  priocipie  of 
law,  but  in  its  application  to  the  issnea  between  tbe  parties 
on  the  fifth  and  sixth  counts.  Tbe  single  point  in  issue  on 
the  fifth  count  was,  whether  the  goods  were  onladeii  with- 
out a  permit ;  and  on  the  sixth  count,  whether  they  were 
untadew  at  a  port  not  authorised  by  the  act  of  Congress. 
No  question  could  legally  arise  under  those  issues,  as  to 
the  exeuae  of  unavoidable  accident,  neceaaity  or  distress  of 
weather.  The  question  was,  whether  the  unlivery  was  in 
laot  made  without  a  permit,  or  in  an  unauthorised  port,  and' 
not  whether  the  onission  was  excused  or  justified  by  kc* 
eident  or  necessity.  With  referenee,  therefore,  to  the  is>- 
sues  between  the  parties,  the  proof  of  unavoidable  acci- 
dent, necessity  or  distress,  could  not  tegally  authorise  an 
acquittal.  Such  proof  was  completely  dehor»  the  record. 
The  opinion  of  the  District  Court  on  this  point  most  thero^ 
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fore  be  overruled.  There  can  be  no  doubt,  that  that  opinion 
was  delivered  upon  the  general  principle  oflaw  without  re- 
ference to  the  pleadings,  to  which  the  attention  of  the  Court 
below  was  not  probably  directed  bj  the  counsel  at  the  trial, 
as  indeed  it  has  not  been  at  the  argument  in  this  Court 
The  point  of  view,  in  which  that  opinion  has  been  princi- 
pally contested  here,  is  in  applying  the  general  principle  to 
cases  within  the  9*id  section  of  the  act  of  1799. 

Hitherto,  the  opinion  of  the  District  Court  has  been  con- 
sidered  as  referring  to  an  unlading  at  Orrington.    But,  as 
the  language  of  it  is  general,  the  counsel  for  the  Untied 
States  have  argued,  that  it  is  too  broad,  and  that  the  unlad- 
ing at  Hampden  was  equally  within  the  purview  of  the  se^ 
cond,  fifth  and  sixth  counts,  and  especially  of  the  latter  $ 
because  it  is  not  a  port,  at  which  vessels  from  foreign 
porte  could  be  admitted  to  niake  an  entry,  nor  at  which  /o- 
reign  vessels  could  be  admitted  to  unlade  at  all.    In  the 
view,  which  has  already  been  taken  of  this  case,  it  may  not 
be  absolutely  necessary  to  decide  this  point.  But,  as  it  has 
been  fully  argued,  and  there  are  several  other  causes,  in 
which  it  is  presented,  in  this  Court  and  the  Court  below, 
and  a  decision  is  very  much  pressed,  it  may  not  be  unfit  to 
decide  it.     By  the  act  of  Congress,"  Castine  is  declared  to 
be  the  only  port  of  entry  for  the  district  of  Penobscot,  and 
Frankfurt,  Blnehill,  Hampden  and  Deer  Island,  are  sut 
nexed  to  said  district,  as  ports  of  delivery  only. .  By  the 
same  act,'^  no  entry  is  to  be  allowed  of  any  vessel  from  a 
foreign  port  elsewhere  than  at  a  port  of  entry,  nor  any  car- 
go to  be  unladen  elsewhere  than  at  a  port  of  delivery ;  and 
none  but  ships  or  vessels  of  the  United  States  are  admitted 
to  unlade,  except  at  certain  specified  ports,  among  which 
Hampden  is  not  enumerated,  but  Penobscot  is.  Before  the 
act  of  1799,  the  collection  of  duties  was  regulated  by  the 
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act  of  4tb  of  Augasty  1790,  ch.  35.  Under  (his  last  act, 
Penobscot  iras  the  port  of  eotr j  for  the  district,  and  was 
enumerated  among  the  ports,  at  which  foreign  vessels  might 
unlade.  In  the  intermediate  time,  between  the  passing  of 
these  two  acts,  the  township  of  Penobscot  was  divided  by 
an  act  of  the  legislature  of  MassacktisettSy^''  info  two  dis- 
tinct towns,  and  the  southerly  part  of  it  was  incorporated 
by  the  name  of  Castine^  leaving  the  residue  of  the  old  town 
a  corporation  under  its  old  name.  It  is  not  necessary  to  de- 
cide, whetlier  CastinCy  under  these  circumstances,  was  a 
port,  at  which  foreign  vessels  might  ordinarily  unlade;  but 
it  is  very  clear,  that  if  admitted  at  all,  foreign  vessels  must 
have  made  entry  at  Castine^  for  that  was  the  only  port  of 
entry  for  the  district ;  and  could  not  unlade  at  Hampden^ 
for  that  was  not  a  port  of  delivery  for  this  purpose.  If, 
therefore,  the  case  fell  within  the  ordinary  rules,  an  entry 
at  Hampden  was  an  illegal  act,  and  a  permit  to  un- 
lade there  equally  illegal,  and  of  course  utterly  void.  But 
by  the  occupation  of  Castine  by  the  enemy,  the  laws  of  the 
United  States  were  suspended  there,  and  it  was  no  longer 
a  port  of  entry  for  any  purpose  connected  with  those  laws. 
Under  such  circumstances  of  superiour  force,  the  collector 
was  bound  to  remove  the  customhouse  to  some  other  con- 
venient place  within  the  district.  He  was  not  at  liberty  to 
refuse  an  entry  of  any  vessel  entitled  to  make  it,  for  such 
vessels  had  a  right  to  unlade  their  cargoes  at  the  ports  of 
delivery  within  the  district ;  and,  as  the  vis  major  prevent- 
ed the  exercise  of  his  authority  in  the  proper  place,  the 
doctrine,  analogous  to  that  of  cy  pres^  applied  to  the  case. 
Suppose  Castine  had  been  sunk  by  an  earthquake,  and 
.there  was  a  physical,  as  well  as  moral,  impossibility  of  mak- 
ing an  entry  there,  could  it  be  pretended  that  an  entry  could 
not  be  admitted  by  the  collector  at  any  other  port  in  the 
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district  ?  The  provisiotiB  of  the  law  presuppose  a  moral,  at 
well  as  physical,  possibilitj  of  complying  with  fheoi ;  aod 
io  this  respect  are  directory  to  ail  parties ;  but  if  a  literal 
compliance  be  impracticable  from  the  presence  of  superioor 
force,  or  unaToidable  accident,  necessity  or  distress,  it 
stands  excused  upon  the  principles  of  law,  as  well  as  the 
immutable  dictates  of  justice.  And  the  same  obserratioin 
apply  to  the  unlivery  at  Hampden^  for  if  it  became  india* 
pensable  for  the  preservation  of  the  property,  and  the  pro> 
per  port  was  morally  inaccessible,  whether  it  was  Penoh" 
8Cot  or  Casiine^  or  both,  such  unlivery  would  stand  excua* 
ed  or  justified  in  the  same  manner.  Upon  the  suppositioo, 
therefore,  that  such  an  uncontrollable  necessity  or  vis  ma^' 
jor  existed,  the  collector's  act,  in  admitting  even  a  foreign 
vessel  to  entry,  and  to  unlivery  at  Hampden^  was  not  an  il« 
Iegal*act,  but  stands  completely  justified. 

If  then  the  instruction  of  the  District  Court  could  be  ap- 
plied to  the  entry  and  unlivery  at  Hampden^  so  far  as  it 
stands  upon  the  general  principles  of  law,  independent  of 
the  pleadings,  it  might  have  been  difficult  to  shake  it. 

The  last  objection  is  to  that  part  of  the  instruction  of  the 
Court,  which  declared  certain  circumstances,  therein  enu- 
merated, as  constituting  a  case  of  unavoidable  accident,  ne- 
cessity and  distress,  within  the  27th  section  of  the  act  of 
1799,  ch.  128.  The  circumstances  enumerated  are  1.  The 
encouragement  held  out  to  importations  in  neutral  vesseb 
by  the  President's  proclamation,  and  the  repeal  of  the  non- 
importation acts.  2.  The  blockade  by  the  enemy  of  all  the 
ports  in  the  eastern  country ;  and  8.  The  actual  military 
occupation  by  the  enemy  of  the  only  port  of  entry  in  the 
district,  whereby  the  approach  of  neutral  vessels  to  Ibe 
ports  in  that  section  of  the  country  was  rendered  extreme- 
ly hazardous,  if  not  actually  impracticable.  As  I  under- 
stand the  charge,  and  as  it  was  understood  at  the  argument 
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by  the  counsel,  (he  learned  judge  considered  (bese  circnm- 
ttances  as  constituting  perse  a  case  of  unavoidable  accident, 
necessttj  and  distressi  within  the  statute,  and  entitling  the 
goods  to  an  acquittal  upon  the  second,  fourth,  fifth  and  sixth 
counts.  For  the  reasons,  which  have  been  already  stated 
IB  reference  to  the  pleadings,  this  direction  cannot  be  sup- 
ported, as  to  the  fourth,  fifth  and  sixth  counts ;  for  no  ques- 
tion, as  to  such  accident,  necessity  or  distress,  was  in  issue 
between  the  parties*  It  remains,  therefore,  to  be  considered 
with  reference  to  the  pleadings  on  the  second  count. 

It  has  been  urged  on  behalf  of  the  United  States^  that 
the  only  excuse,  admitted  by  the  statute,  is  of  marine  acci- 
dents, or  necessities  occasioned  by  stress  of  weather.  But 
the  words  of  the  statute  do  not  admit  or  require  this  nar- 
row interpretation.  They  apply  to  any  unavbidable  acci- 
dent or  necessity,  arising  from  any  other  cause,  as  well  as  from 
distress  of  weather.  And  there  can  be  no  doubt,  (hat  a  cap- 
ture by  an  enemy  is  an  unavoidable  accident  or  necessity, 
casus  foriuUtiSf  within  the  purview  of  the  clause.  And  an  un- 
livery, oecasioned  by  an  actual  capture,  or  an  imminent  and 
pressing  danger  of  immediate  capture,  which  left  no  time 
or  opportunity  to  obtain  authority  from  the  proper  officers,  * 
would  be  just  as  good  a  justification,  as  if  it  were  occasion- 
ed by  a  tempest  or  a  shipwreck.  But  it  is  not  sufficient  to 
constitute  a  case  of  unlivery  by  unavoidable  accident,  ue- 
cessity  or  distress,  that  there  is  danger  of  a  capture  or  a 
tempest.  The  danger  must  be  immediate,  and  operating  di* 
redly  on  the  subject  matter.  The  peril  must  be  so  instant 
and  pressing  as  to  leave  no  hope  of  escape,  or  of  preserv- 
ing the  property  by  ordinary  means,  or  by  delay  for  the  or- 
dinary authority ;  for  in  no  other  case,  can  it  be  considered 
as  unavoidable.  And  there  is  great  force  in  the  argument  of 
the  counsel  for  the  United  States,  that  the  accident,  neces- 
sity or  distress,  intended  by  the  27lh  section  of  the  statute, 
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18  such  as  renders  it  indispensable  to  unlade  the  goods  ioi- 
mediately ,  and  not  merely  such,  as  renders  it  hazardous  or 
impraclicable  to  carrj  the  goods  to  their  port  of  destina- 
tion. In  short,  that  it  must  be  an  accident,  necesaitj  or  dis- 
tress, affecting  the  condition  of  the  ship  or  goods,  and  not 
the  voyage  merely ;  for,  in  the  latter  case,  the  unlivery 
may  siilt  be  duly  authorized  by  the  proper  oflBicer  of  the 
customs.  What  is  it,  that  the  accident,  necessity  or  distren 
excuses  ?  Not  the  proceeding  on  the  voyagOi  for  that  the 
party  may*always  legally  abandon;  not  the  unlivery  mere- 
ly, but  the  unlivery  without  being  duly  authorized  by  the 
proper  oflBcers  of  the  customs.  If,  therefore,  there  be  time 
and  opportunity  to  procure  such  authority,  and  it  is  not  done, 
the  party  cannot  shelter  himself  behind  this  section  of  the 
statute.  Now  it  seems  to  me,  that  neither  the  blockade  of 
the  eastern  ports,  nor  the  military  possession  of  Castinef 
were  of  themselves  perils  operating  directly  and  immedi- 
ately upon  the  goods  in  this  case,  so  as  to  present  an  imme* 
diate  necessity  for  their  unlivery,  without  being  authorized 
by  the  proper  officer  t)f  the  customs.  There  might  have 
been  danger  of  capture  by  delay,  but  it  was  remote ;  and 
the  excuse,  quia  timet ^  is  not  such  an  excuse,  as  is  contem- 
plated in  the  statute.  The  blockade  of  the  co^st,  and  the 
military  possession  of  Castine,  might,  with  other  pressing 
circumstances  of  accident  or  injury,  have  combined  to  form 
a  case  within  the  statute,  but  of  themselves  they  could  not 
constitute  one.  These  could  not  but  be  known  to  be  the  or* 
dinary  perils  of  the  voyage,  and  would,  of  ikemselves^  no 
mor^  justify  or  excuse  an  unlivery  of  the  goods  at  one  place, 
than  at  another.  And  the  policy  of  the  law  would  be  com* 
pletely  defeated,  if,  after  an  arrival  within  the  limits  of  the 
United  States^  goods  could  be  unladen  without  proper  au- 
thority, because  they  might  be  otherwise  exposed  to  cap- 
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tare  bj  the  enemy,  when  no  instant  and  pressing  necessity 
existed^  to  prevent  an  application  for  such  authority. 

lo  the  present  case  too,  there  seems  less  reason  for  the 
application  of  the  principle  ;  for,  as  the  goods  were  brought 
from  Halifax  in  a  manner  wholly  unexplained  in  the  evi- 
dence, the  presumption  of  the  danger  of  capture  was  not  so 
great  as  inordinary  cases,  and  the  case  was  left  open  to  the 
-iuggestion,  stated  by  counsel,  that  they  might  have  been 
imported  under  the  protection,  or  by  the  connivance  of  the 
enemy.  However,  I  lay  no  stress  on  this  suggestion,  but  for 
the  other  reasons,  which  have  been  previously  urged,  I  feel 
myself  compelled  to  overrule  the  opinion  of  the  District 
Court  upon  this  point. 

Upon  the  whole,  the  judgment  of  the  District  Court 
must  be  reversed,  and  a  new  trial  had  at  the  bar  of  this 
Court. 

Blake  and  Richardson,  for  the  United  States. 
Prescott  and  Hubbard,  for  the  claimant. 


TbB  MABOAAtTTA  AND  CARGO,   GlOVKB,  &C.  CLAIMAVT8. 

The  Secretary  of  the  Treasuiy  has  do  power  to  remit  ppnaUies,  tinlcus  in  ca^er  pro- 
vided for  by  law.  If  he  recites  his  authority  under  a  special  act,  and  remits  la 
pnrsoance  of  that  act,  the  remisnon,  if  unsupported  by  such  act,  caooot  be  support- 
ed obd^r  the  general  act  of  3d  of  March  1797,  ch.  67. 

Under  the  act  of  27lh  of  February,  1813,  ch.  175,  the  Secretary  of  the  Treasury 
bad  DO  authority  to  remit  the  penalties  for  goods  SMbiequently  imported,  contrary 
to  the  non-importiition  acts. 

Under  the  act  of  3d  of  March,  1797,  rh.  67,  the  District  Judge  is  bound,  upon  a 
petition  for  remieoion,  to  state  the  facts,  and  not  merely  the  evidence  of  the  facts; 
and  the  Secretary  of  the  Treasury  »  bound  by  this  statement  of  facts,  and  canntyt 
legally  act  apoo  any  other  evidence.  The  District  Judge,  io  stating  such  facts, 
acts  judicially,  and  the  proof  before  him  must  be  made  by  eompetmt,  ns  well  as  by 
credibU  testirrony.  A  ctatement  by  the  District  Judge,  that  the  claimant  only 
•wore  to  the  facts  before  him,  is  do  legal  proof  under  the  act  of  1797,  opoo  which 
the  Secretary  df  the  Treafory  is  aothoriaed  to  remit. 
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Under  the  act  of  27th  of  Febniiry,  1813,  ch.  176,  the  Secratary  of  the  Tnmuf 

had  no  authority  to  niake  a  remissioo  of  pnH  only  of  the  property  forfeited.    If  he 

remitted,  at  all,  he  was' bound  to  remit  the  whole  penalty  or  forfeiture. 
Neither  under  the  act  of  1797,  nor  the  act  of  1813,  had  the  Secretaiyof  the  Titaniy 

any  authority  to  remit  the  collector**  ihajpe  of  the  forfeiture,  nor  aajr  part  of  it,  m 

ruttmnt. 
Until  fioal  judgment,  no  part  of  the  forfeiture  vents  absolutely  in  the  collector;  bat, 

after^naf  judgment,  his  share  vests  abtolotely,  and  cannot  be  remitted. 

Xhi8  was  all  appeal  from  the  Diatrict  Court  of  Mahu  is 
a  proceeding  upon  an  information  in  rem  on  the  instance 
side  of  that  court.     The  information  contained  two  counts. 
The  6rst,  which  is  the    onlj  one  now  necessary   to    be 
considered,  charged  that  the  cargo,  consisting  of  prohibited 
goods,  was,  on  the  third  of  September,  1813,  imported 
info  the  United  States  from  New  Brunstvicky  contrary  to 
the  non-importation  acts.     There  was  no  question,  that  the 
vessel  and  cargo  were    liable  to   forfeiture   under    these 
acts.     Pending  the  proceedings  in  the  court  below,  the 
claimant^!,  Stephen  Olover  and  Charles  Tappan^  procured 
a  remission  from  the  Secretary  of  the  Treasury,  in  con- 
sequence whereof  the  learned  judge  of  that  court  decreed 
condemnation  of  nine  sliteenlhs  of  the  goods  claimed  by 
them  and  restoration  of  the  remaining  seven  sixteenths. 
From    so   much   of  the    decree,   as   restored   the  seven 
sixteenths,  the  United  States  appealed  to  this  Court ;  and 
the  sole  question  was  as  to  the  legal  sufficiency  of  these 
remissions.     They  were  both  in  the  same  form,  and  that 
to   Olover  was    as   follows — "to  all  to  whom  thbbe 
PRESENTS  SHALL  COME,  I  George  W.  Campbell,  Secre- 
tary,  &c.  sbno  ORBBTiifG — Whereas  a  statement  of  facta, 
bearing  date  the  24th^  of  February,  1814,  witb  the  petition 
of  Stephen  Olover  thereto  annexed,  touching  certain  for- 
feitures and  penalties  incurred  under  tbi  statute  of  the 
United  States,  entitled  **an  act  to  interdict  the  commercial 
intercourse  between  the  Untied  States  and  Oreat  Britain 
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wid  Franetf  and  tbeir  dependencies,  and  for  other  pur- 
poses'' has  been  transmitted  to  the  Secretary  of  the  Trea* 
sury  by  the  judge  of  the  United  States  for  the  District  of 
Mainti  pursuant  to  the  statute  of  the  United  SteUes 
entitled,  **  an  act  directing  the  Secretary  of  the  Treasury 
to  remit  certain  fines,  penalties  and  forfeitures  therein 
mentioned,"  as  by  the  said  statement  of  facts  and  petition 
remaining  in  the  Treasury  department  of  the  United  States 
may  fully  appear ;  and  whereas,  I,  the  said  Secretary  of 
the  Treasury,  have  maturely  considered  the  said  state- 
ment  of  facts  and  petition — ^how  tucrkfork  know  ts, 
that  I,  the  said  Secretary  of  the  Treasury,  in  considerar 
tioQ  of  the  premises,  and  bg  virtue  of  the  power  and 
authority  to  me  given  by  the  said  last  mentioned  statute^ 
do  hereby  decide  to  remit  to  the  said  petitioners,  the 
right,  claim  and  demand  of  the  collector  only  to  the  said 
forfeitures  and  penalties,  except  one  eighth  part  thereof^ 
on  payment  of  costs  and  of  th^  duties  on  the  part  re- 
mitted. Given  under  my  hand  and  seal,  &c.  the  29th  day 
of  July,  A«D.  lt{14.''  The  summary  statement  of  facts 
here  alluded  to  consisted  solely  of  the  petUion  of  the 
claimant  attested  on  oath,  and  the  following  certificate  of 
the  District  Judge,  *' District  of  Maine^  February  24, 
A.D.  1814.  Upon  a  summary  examination  now  had 
upon  this  petition,  in  the  presence  of  the  Attorney,  Lee, 
and  the  collector  of  Bath^  the  only  evidence  offered  to  ^ 
support  the  facts  stated  in  it  is  the  deposition  of  the 
petitioner,  taken  before  William  SteveJisonf  a  notary  pub- 
lic and  justice  of  the  peace  for  the  County  of  Suffolk^ 
hereunto  annexed." 

The  cause  was  argued,  at  this  term,  by  O.  Blake,  and 
Preble  for  the  United  States,  &nd, Prescoti  and  Kits- 
man  for  the  claimants. 
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STORY,  X  delivered  the  ojiinioD  of  the  Court. 
The  poiott  involved  in  this  discussion  are  of  peculiar 
delicacy  and  embarrassment^  in  as  much  as  they  embrace 
considerations  of  the  legal  power  and  duties  of  one  of 
the  high  officets  of  the  government*  It  is  not  the  duty 
of  this  Court,  and  certainly  it  is  not  its  inclioatioo,  to 
pry  into  the  conduct  of  high  executive  officers  with  a 
jealous  and  scrutinizing  eye.  The  Court  is,  on  the 
contrary,  disposed  to  exercise  towards  them  every  liberality 
not  inconsistent  with  the  principles  of  law.  Let  it,  how- 
ever, be  recollected,  (hat  ours  is  a  government  of  laws  and 
not  of  men  ;  and  that  consequently  every  act  of  every 
officer,  of  the  highest,  as  well  as  of  every  inferiour  grade, 
must  be  tried  H>y  the  test  of  the  law,  and  stand  or  fall, 
as  that  has  dictated.  The  power  to  remit  penalties  and 
forfeitures  is  one  of  the  most  important  and  extensive 
powers,  which  can  be  exercised  under  the  government. 
It  vitally  affects  the  rights,  the  revenues,  and  the  .pre- 
rogatives of  the  Untied  States.  These  cannot  be  waived, 
or  extinguished,  except  in  the  cases  and  by  the  persona 
provided  by  Uw.  The  party,  therefore,  who  sets  up  a 
treasury  pardon,  to  purge  away  a  forfeiture,  must  shew 
that  such  pardon  is  within  the  purview  of  the  powers 
confided  to  that  department. 

I  do  not  say,  that  every  thing  is  to  be  proved  to  be 
done  with  the  precision  and  accuracy  of  special  pleading, 
.  or  that  a  rigid  adherence  to  forms  is  to  be  exacted. 
But  there  must  be  a  substantial  compliance  with  the 
requisites  of  the  law ;  and  if,  after  every  reasonable  al- 
lowance, this  cannot  be  found,  the  pardon  must  be  ad- 
judged to  be  inoperative. 

I  have  come  with  these  impressions  to'  the  considera- 
tion of  this  cause,  and  shall  now  proceed  to  examine 
the  points,  which  have  been  made,  with  all  the  respect 
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doe  to  the  talents  and  integrity  of  the  late  Secretary  of 
tbe  Treasury,  and  with  all  that  firmness,  which  befits 
the  station,  1  have  tbe  honour  to  occupy. 

The  counsel  for  the  Untied  StoUts  haye  introduced 
their  argument  with  two  propositions,  wMch  cannot  well, 
upon  legal  principles,  be  doubted.  The  first  ia,  that  the 
power  of  the  Secretary  of  the  Treasury  to  remit  penal- 
ties  and  forfeitures  can  be  exercised  only  in  the  cases 
prescribed  by  law  ;  and  the  second,  that  where  he  recites 
that  tbe  remission  is  granted  by  virtue  of  a  special  authori- 
ty granted  by  a  special  statute,  be  cannot  be  presumed  to 
have  acted  under  any  general  authority  granted  by  any 
general  statute.  The  latter  position  has  indeed  been  ques- 
tioned at  the  bar ;  but  I  have  not  been  able  to  perceive  in 
what  manner  it  has  been,  or  can  be,  impugned.  To 
adopt  a  contrary  doctrine,  would  be  to  presume  a  fact, 
of  which  there  is  no  evidence,  against  the  express 
written  declarations  of  the  party  ;  and  might  often  lead 
to  the  most  mischievous  consequences.  The  present 
xaae  affords  an  illustration  of  tbe  propriety  of  the  position. 
By  the  general  act  authorizing  remissions,  ^  the  Secretary 
of  tbe  Treasury  can  remit  penalties  and  forfeitures,  only 
when  in  his  opinion  the  same  shall  have  been  incurred  with- 
out wilful  negligence  or  any  intention  of  fraud.  And,  in 
my  judgment,  the  argument  is  perfectly  correct,  that  suflS- 
eient  matter  must  be  stated  in  a  remission  under  this  act,  to 
shew  that  the  case  is  within  its  purview.  It  is  a  special  au- 
thority, to  be  exercised  only  in  given  cases,  and  it  must  be 
shewn  on  the  face  of  tbe  pardon,  that  in  the  opinion  of  the 
Secretary,  there  has  been  no  wilful  negligence  or  intention 
of  fraud ;  and  such  indeed  has  been  the  uniform  practice 
ander  the  statdte.  But  it  has  never  been  considered,  that  it 
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was  compuhive  upon  the  Secretary  Co  exereUe  this  power; 
on  the  other  band,  it  has  ever  been  deemed  a  subject  sub- 
mitted  to  his  sound  discretion.  Very  difflerent  is  the  sta- 
tute,' under  which  the  Secretary  purports,  in  this  ease^  to 
have  acted.  It  is  mandatory  to  the  Secretary  to  remit  the 
penalties  and  forfeitures,  where  the  facts  of  the  cases  are 
brought  within  the  statute.  If  he  is  satisfied  of  the  existence 
of  such  facts,  he  has  no  farther  discretion,  but  is  bound  lo 
remit.  The  facts  too  required  to  be  proved  under  this  sta- 
tote  are  very  different  from  those  under  the  statute  of  1797. 
It  is  not  necessary  to  be  shewn,  that  there  was  no  wilful  ne- 
gligence or  intention  of  fraud.  The  only  facts  to  be  proved 
are,  that  the  goods  seised  were  bona  fide  American  proper- 
ty, at  the  time  of  their  importation ;  that  they  were  not 
clandestinely  imported  or  introduced,  and  that  they  were 
imported  or  introduced  since  the  declaration  of  war.  There 
are  other  material  differences  in  the  powers  given  by  these 
statutes,  which  might  authorize  and  require  a  remisaion  u»> 
der  the  one,  which  could  not  be  authorized  or  required  un- 
der the  other.  To  presume,  therefore,  an  exercise  of  ao^ 
thority  under  the  general  statute,  when  it  is  recited  to  be 
under  the  special  statute,  would  not  only  be  a  presumption 
against  the  fact,  but  a  presumption  in  some  eases,  which 
would  involve  a  violation  of  law. 

The  first  objection  to  this  treasury  remission  is,  that  it 
was  made  without  any  statement  of  facts,  or  competent  evi* 
dence,  according  to  the  provisions  of  the  statute,  under 
which  it  purports  to  be  granted.  Thai  statute  requires  the 
party  to  petition  for  relief  to  the  judge  proper  to  hear  the 
same  in  pursuance  of  the  act  of  1 797  ;  and  the  facts  shewn 
on  the  inquiry  before  the  said  judge  are  to  be  stated  and 
transmitted,  as  by  the  same  act  is  required,  to  the  Secreta* 
ry  of  the  Treasury.    Nothing  can  be  clearer,  than  that,  by 
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the  act  of  1797,  the  judge  must  state  the  facts,  not  merely 
the  evidence  of  the yac/«,  which  appear  upon  the  summary 
inquiry  before  hiui;  and  it  is  upon  this  statement  of  the 
facts,  and  tkis  only^  that  the  Secretary  is  authorised  to  pro- 
ceed. In  the  performance  of  this  duly,  the  judge  exercises 
judicial  functions,  and  is  bound  by  the  same  rules  of  evi- 
dence, as  in  other  cases.  The  proof,  therefore,  of  the  facts 
must  be  by  competent^  as  well  as  credible  testimony  ;  and 
he  is  to  transmit  a  statement  of  the  facts^  as  they  judicially 
appear  before  him,  and  not  the  evidence,  from  which*  he 
draws  a  legal  conclusion,  as  to  the  existence  of  those  facts* 
Such  a  statement  of  facts  is  in  the  nature  of  a  special  ver* 
diet,  or  an  agreed  case ;  and,  as  there  is  no  appeal  allowed 
by  law,  it  is  not  competent  for  any  other  tribunal  collateral- 
ly to  call  in  question  th^  competency  of  the  evidence,  or 
the  regularity  of  the  proceedings,  which  preceded  such 
statement.  It  is  conclusive  upon  all  the  parties.  In  the  pre« 
sent  case,  however,  there  was  no  such  statement  of  facts* 
The  only  evidence  offered,  to  support  the  petition,  was  th« 
oath  of  the  party,  which  was  manifestly  incompetent  in  it* 
self,  and  appears  not  to  have  been  taken  before  the  District 
Judge.  The  learned  judge  does  not  pretend  to  give  any  opi- 
nion, as  to  its  competency  or  credibility,  or  to  certify  any 
facts  relative  to  the  subject  matter  of  the  petition.  The 
whole  proceeding  was  as  pure  a  nullity,  as  can  well  be  ima- 
gined. The  question  then  comes  to  this ;  whether  the  Se« 
cretary  of  the  Treasury  can  remit,  where  no  statement  of 
facts  has  ever  been  transmitted  to  him  ?  It  is  conceived, 
that  but  one  answer  can  be  given  to  the  question,  vis,  that 
be  cannot.  If,  notwithstanding,  he  should  so  do,  it  would 
deserve  great  consideration,  whether  it  ought  not  to  be  held 
void,  as  having  issued  by  mistake,  or  upon  false  sugges- 
tions. Upon  this  point,  however,  I  beg  leave  to  reserve  a 
decision,  until  it  shall  be  necessary  in  judgment.  To  guard, 
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however,  against  misapprebenfiion,  it  is  proper  to  add, 
that  irhere  such  statement  of  facts  is  transmitted,  the  opi* 
nion  of  the  Secretary,  as  to  their  safllciencj  to  bring  the 
case  within  the  statute,  is  conclusivei  and  cannot  be  over- 
haled  in  anj  collateral  inquiry. 

The  next  objection  is,  that  the  Secretary  bad  no  au* 
thority,  under  the  act  of  1813,  to  remit  the  forfeiture  up- 
on a  part  only  of  the  goods  ;  nor,  under  any  statute,  to  re- 
mit the  collector's  share,  eo  nomint.  By  the  act  of  1797, 
the  Secretary  is  authorized  to  remit  **  upon  such  terms,  or 
conditions,  as  he  may  deem  reasonable  and  just,"  the 
whole  or  any  part  of  any  forfeiture  within  the  purview  of 
that  act.  And  the  same  power  is  expressly  given,  as  to 
all  cases  within  the  non-importation  act.'  The  forfeitures 
under  this  last  act  are  to  be  distributed  in  the  aame 
manner)  as  those  under  the  collection  act  of  1799,  ch» 
128,  which  in  general  gives  *  to  the  collector  and  naval 
officer,  and  surveyor,  if  any  there  be,  a  moiety  of  the 
seizures  made  within  the  revenue  district.  But  until, final 
judgment  or  decree  no  absolute  title  vests  in  the  collector. 
His  right  is  merely  inchoate,  and  when  it  is  consummat- 
ed by  a  final  judgment,  it  becomes  an  indefeasible  right. 
If,  pending  the  proceedings,  a  remission  be  made  of  /the 
whole  property  forfeited,  his  whole  title  is  gone ;  if  of  a 
part  only,  his  right  attaches  to  the  remainder,  and  by  a 
judgment  of  condemnation  becomes  fixed  and  indissolu- 
ble. It  is  not  therefore  competent  for  the  Secretary  to 
remit  eo  nomine  the  collector's  share ;  for  the  law  has 
expressly  given  him  a  moiety  of  all  forfeitures  recover- 
ed, and  whatever  may  be  the  portion  recovered,  his  right 
to  the  moiety  thereof  attaches.  It  is  only  by  a  remis* 
sion  of  the  whole  forfeiture,  that  the  collector's  share  can 
be  wholly  defeated  ;  and  then  it  takes  place  by  the  mere 
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operation  of  law.  Under  the  acts,  of  1797,  and  1809, 
therefore,  this  dpeciai  remission  could  not  be  supported. 
And  the  other  [lart  of  the  objection  seems  equally  well 
founded.  The  act  of  1813,  eh.  175,  contains  no  pro- 
Tision  authorizing  a  partial  remission.  It  is  directory*  to 
the  Secretarj  to  remit  all  forfeitures  within  that  statute, 
upon  the  simple  condition  of  payment  of  the  costs,  charg- 
es and  duties.  It  was  not  competent,  therefore,  for  him 
to  interpose  any  limitation  or  condition,  beyond  that 
which  the  law  had  expressed. 

Another  objection,  which  rides  over  all  the  others,  is, 
that  under  the  act  of  27th  of  February,  1813,  upon  which 
the  remission  purports  to  proceed,  the  Secretary  had  no 
authority  whatsoever  to  grant  the  remission.  This  ob« 
jection,  if  true,  b  io  every  possible  view  fatal.  The 
importation  in  the  present  case  is  conceded  on  all  sides 
to  have  been  made  in  September,  1813,  at  least  six 
months  after  the  passage  of  the  act.  If  therefore  it  be 
not  prospective  in  its  operation,  it  is  very  clear  that  the 
remission  is  utterly  Toid.  It  seems  to  me,  that  upon  no 
reasonable  construction,  consistent  with  the  apparent  in- 
tent or  language  of  the  statute,  can  it  be  deemed  to  apply 
to  future  cases.  It  speaks  of  goods,  which  had  then  been 
imported  into  the  Uniied  SlaieSf  and  of  penalties,  which 
had  then  been  incurred ;  and  directs  the  Secretary  to  re- 
mit such  forfeitures,  if  it  should  be  proved  to  his  satis- 
faction, that  the  goods,  at  the  time  of  their  importation, 
were  (not,  should  be)  American  property,  and  were  not 
(not,  should  noi  be)  clandestinely  imported  or  introduced, 
and  that  they  were  (not,  should  be)  imported  since  the 
declaration  of  war.  The  language,  therefore,  obviously 
points  to  cases  already  past ;  and  directs  the  prosecutions, 
if  any  shall  have  been  (not,  shall  be)  instituted,  to  be 
dismissed.     The  only  words  of  the  statute,  on  which  to 
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bang  a  doubt,  are  the  wordf,  which  give  the  beoefit  of 
the  'act  to  goods,  **  which  were  shipped  firom  the  said 
Kingdom  (i.  e.  of  Great  Britain  and  Ireland)  prior  to 
the  second  of  February,  A.  D.  1811."  Bat  these  words 
are  evideollj  used  with  reference  to  goods  already  im- 
ported, and  which  had  already  incurred  a  forfeiture,  and 
must  be  explained  by  reference  to  a  preceding  act.  The 
act  of  (he  2d  of  January,  1813,  ch.  149,  directed  the 
Secretary  to  remit  (be  forfeiture  upon  all  goods,  which 
had  been  imported  from  the  Kingdom  of  Chreat  Britain 
and  Ireland^  and  were  shipped  on  board  of  vessels,  which 
departed  therefrom  between  the  2dd  of  June,  and  the 
15th  of  September,  1812.  This  act  afforded  a  very 
limited  relief,  for  there  were  many  shipments  made  io  porta 
in  Nova  Scotia,  and  other  Qritish  colonies,  with  a  view 
to  be  imported  into  the  United  States  upon  the  repeal 
of  the  non-importation  act,  and  which,  since  the  war,  had 
come  directly  from  thence  into  the  United  States.  The 
act  of  the  2T\h  of  February,  1813,  was  designed  to  reach 
this  very  large  class  of  cases.  It  is  not,  like  the  act  of 
the  2d  of  January,  1813,  limited  to  importatiomi  direct 
from  the  United  Kingdoniy  but  to  cases,  **  where  goods, 
&c.  have  been  imported  or  introduced  into  the  United 
Slates  from  the  dependencies  of  the  United  Kingdom,  &c. 
since  the  declaration  of  war  by  the  United  States  agaiimt 
the  said  Kingdom,  or  which  were  shipped  from  said  King- 
dom prior  to  the  2d  of  February,  A.  D.  1811.''— If  the 
sentence  had  stopped  here,  there  might  have  been  some 
foundation  for  the  argument,  that  this  last  clause  might 
apply  to  future  importations  of  goods  so  shipped.  But 
it  is  immediately  added,  **  whereby  the  person  or  persons 
interested  in  such  goods,  &c.  or  concerned  in  the  impor* 
tation  or  introduction  thereof,  hath  or  have  incurred  any 
0ne,  penalty  or  forfeiture,  &c."    Now  no  fine,  penalty  or 
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forfeiture,  could  by  law  /have  been  incurred,  under  the 
iK>n*importation  act,  by  any  abipment  of  goods  from 
Oreai  Britain  prior  to  the  2d  of  February,  1811,  unlena 
they  liad  been  subsequently  imported  info  the  United 
States  ;  for  that  act  wa4  not  in  force  until  after  that  day. 
It  is  plain,  therefore,  that  the  Legislature,  in  this  clause, 
meant  to  speak  of  goods,  which  had  not  only  been  ship- 
ped, but  had  been  actually  imported  into  the  United 
States.  Whether  the  word  "  or"  is  to  be  construed,  as 
here  used  for  the  connective  "and,"  and  so  operate  as  a 
qualification  upon  the  preceding  description  of  goods,  or 
whether  it  is  to  be  construed  as  a  disjunctive,  and  so  refer 
to  goods  not  only  imported  from  the  British  dependencies, 
but  also  from  other  places,  if  shipped  before  the  2d  of 
February,  1811,  is  not  now  material  to  consider.  It  is 
Sufficient,  that  the  words,  in  their  connexion,  refer  to 
importations  already  made,  and  that  it  is  impracticable, 
in  any  other  manner,  to  reconcile  the  other  provisions  of 
the  statute.  The  consequence  is,  that  the  present  im- 
portation was  not  within  the  purview  of  the  statute,  and 
the  remission  was  made  without  competent  authority. 

Upon  the  whole,  in  every  view  of  this  subject,  I  am 
entirely  satisfied  that  the  remission  is  void  and  inefiectual. 
I  cannot  but  regret,  that  it  has  fallen  to  my  lot  to  pro* 
nounce  this  unwelcome  sentence ;  but  it  is  pressed 
upon  me  by  duties,  from  which  I  am  not  at  liberty  to 
abrink,  and  which,  I  trust,  I  am  incapable  of  betraying. 

Let  the  decree  of  the  District  Court  be  reversed,  and 
the  property  be  condemned  to  be  distributed  according 

to  law. 

Condemned, 

Note.  This  case  was  carried  by  appeal  to  the  Supreme 
Court,  and  afterwards  the  appeal  was  abandoned  upon  a 
rorapromise  between  the  parties. 
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By  tbe  shipping  articles  of  a  privateer,  it  wa«  agreed  that  the  privateer  iboiild 
croite,  where  tbe  ownen  ahould  direct,  aod  that  three  fifths  of  tlie  prim  tak- 
eo  during  the  cmiie  should  beloog  to  the  ovroerit  wad  two  fifths  to  the  creir; 
and  that  the  officers  and  crew  should  repair  on  board  immediately  when  ordered, 
and  should  remain  for  three  months  from  the  time  of  Aailiog,  unless  tbe  craiae 
was  sooner  completed  in  the  opinion  of  tbe  owners.  Tbe  privateer  ssflnl  on 
the  cruise,  and  was  compelled  to  go  into  Fnmct  for  repairs,  in  conseqaence  «( 
injuries  received  in  an  engagement,  and  by  stress  of  weather.  While  io  Front* 
the  three  months  clapped,  and  the  crew  refused  lo  remain  by  the  tfhip,  unless 
Dew  articles  were  signed  for  a  second  cmite.  On  the  homeward  voyage  after 
the  new  articles  were  signed,  captures  were  nade.  It  was  held,  that  thccmiM 
was  not  legally  broken  up  in  France^  and  that  the  assignees  of  shares  od  the 
original  cruise,  and  the  officers  and  crew,  who  were  put  on  board  of  prizes 
captured  oo  the  outward  voyage,  were  entitled  to  share  In  the  prises  made 
after  the  departure  from  .^Vonce. 

A  cruise,  ex  vi  termini^  imports  a  definite  flacey  as  well  as  <ifiie  of  commence- 
ment and  termination,  unless  that  construction  be  repelled  by  the  context. 
When  it  is  not  otherwise  specially  agreed,  a  cruise  begins  and  ends  in  the 
country,  to  which  the  ship  beloogs,  and  frtMn  which  she  derives  ber  coaunis- 
sioo. 

A  cruise  for  three  months  means,  that  three  months  only  shall  be  employed  in 
cruising,  aod  not  that  the  engagemerit  for  the  emise  is  then,  to  all  SntcnCs 
and  purposes,  to  terminate. 

A  cruise,  like  a  voyage,  begins  in  legal  contemplation,  when  the  ship  breaks 
ground  for  the  purpose  of  sailing. 

When  the  term  of  time  once  begins  to  run,  it  is  not  suspended  by  nay  inter- 
mediate  aeeident  or  casoalty  happening  in  the  coarse  of  the  craise. 

jThe  material  facta  in  this  case  were  as  follows:  the 
private  armed  schooner  BruiuSy  IFiUiam  Au8tin  commaii- 
der,  being  fitted  for  a  cruise ;  about  the  thbd  of  October, 
1814,  shipping  articles  were  entered  into  by  and  between 
the  owners,  and  the  commander,  officers  and  crew  of  the 
privateer,  among  which  were  the  following  stipulatioiis : 
**  l.The  schooner  shall  cruise,  where  the  owners,  or  a  ma-* 
jority  of  them,  may  direct.  2.  Three  fifths  of  the  net 
proceeds  of  all  the  prizes  and  prize  goods,  taken  during 
the  cruise^  are  to  belong  to  the  owners;   the  other  two 
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fifths  to  belong  to  the  Gaptain,  officers  and  crew,  and  to  be 
divided  among  them  according  to  the  number  of  shares  set 
against  their  names.  3.  No  one  of  the  company  shall,  be' 
fore  the  end  of  the  cruisty  sell  more  than  half  his  shares. 
A*  The  captain^  officers  and  crew^  agree  to  repair  on  board 
immediaieljff  when  ordered^  and  to  remain  for  three 
months  from  the  time  of  sailings  unless  the  cruise  is  soon- 
er completed  in  the  opinion  of  the  onmersJ^  The  privat 
teer  sailed  from  Boston  on  (he  cruise,  on  the  first  day  of 
Norember,  1814,  and  was,  on  the  same  day,  chased  by 
the  enemy's  ships  into  Salem^  from  which  port  she  sailed 
again  on  the  cruise  on  fhe  eighth  day  of  the  same  month. 
Several  prizes  were  made  and  manned  out,  and  at  length 
the  privateer,  having  been  considerably  injured  in  her 
spars  and  rigging  by  violent  gales  of  wind,  and  by  damage 
sustained  in  an  action  with  an  enemy's  ship,  which  was  cap- 
tured, was  compelled  to  put  into  Quimper  in  France  for  re- 
pairs, and  arrived  there  on  the  first  day  of  January,  1815. 
Notwithstanding  every  exertion  was  made,  the  necessary 
repairs  were  not  completed  until  the  fifth  day  of  February 
following.  In  the  mean  time,  the  crew  gave  notice  to  the 
captain,  that  their  term  of  service  would  expire  on  the 
first  day  of  February,  and  that  they  should  not  hold  them- 
selves bound  to  remain  after  that  day,  unless  a  new  engage- 
ment was  made  for  a  second  cruise.  The  captain  made 
application  to  the  American  consul  at  that  port,  on  this 
subject,  and  was  informed  that  the  crew  could  not  be  rer 
tairied  under  the  articles.  In  consequence  of  these  circum- 
stances, the  captain  was  induced,  on  the  26th  of  January, 
to  pot  an  end  to  the  first  cruise,  and  to  make  and  execute 
shipping  articles  for  a  second  cruise  of  three  months  from 
the  time  of  sailing  from  the  river  of  Quimper^  unless  the 
cruise  shonid  be  sooner  abandoned  by  the  commander. 
The  whole  of  the  crew  then  on  board,  excepting  two  offi- 
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cerSf  signed  the  new  art  ides ;  and  oee  new  olBcer  and  fif- 
teen otker  men  were  skipped,  to  make  up  the  proper  cofli- 
plenient.  The  privateer  sailed  from  Qtiimperon  the  aecood 
cruise,  and  in  the  course  of  it,  captured  two  valuable  prbea, 
(the  last  capture  having  been  made  on  the  second  daj  of 
March,  1815,)  and  afterwards  safelj  arrived  in  the  Untied 
States.  The  captain  of  the  Brutus^  previous  to  his  sail* 
ing  from  Boston^  received  orders  from  the  owners  respect* 
ing  the  places,  where  he  was  to  cruise,  and  authorising 
him  to  exercise  his  own  judgment  in  respect  to  it,  after 
consulting  his  officers.  He  was  farther  authorized,  in  cane 
he  went  to  France^  and  should  think  it  proper  to  break  op 
the  cruise  there,  to  convert  the  flndus  into  a  letter  of 
marque,  and  bring  home  a  cargo  to  the  United  States.  He 
did  iTot,  however,  act  at  all  under  this  last  instruction. 

The  present  was  a  supplemental  libel,  filed  by  the 
libellants,  to  compel  a  distribution  of  the  proceeds  of  the 
prizes  made  in  the  second  cruise,  which  proceeds  were, 
at  the  time  of  filing  the  same  libel,  in  the  registry  of  the 
District  Court.  The  libeilant,  Woodberryy  was  a  prize^ 
master  on  board  of  one  of  the  prizes,  made  bj  the  JBniltca 
on  her  first  cruise,  with  which  he  safeljr  arrived  in  the 
Uniitd  Stales  about  the  Tth  day  of  February,  1815,  and 
was  utterly  unable  again  to  rejoin  the  privateer.  The 
other  libellants  were  assignees  of  the  shares  of  some  of  the 
original  crew  under  assignments  executed  at  Bostonf  before 
the  saiimg  of  the  Brutus  on  the  cruise.  These  aasigft- 
ments  were  substantially  alike,  and  granted  the  share,  **of 
all  the  monies,  goods,  merchandises,  effects  and  proceeds 
whatever,  which  may  be  lawfully  captured,  aeized  or  re- 
captured by  the  private  armed  vessel  or  schooner,  called^ 
the  Bmtus^  IVilliam  Austm  commander,  during  the  crutae, 
on  which  she  is  now  bound,  &c."  and  they  contained  an 
irrevocable  letter  of  attorney  respecting  the  premises. 
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The  cMMe  was  argued  bjr  PrttcoH  and  Oalligon  for 
Ae  lUMiiaAtB,  and  hj  Dexter  and  J.  T..^tfa^fiif<^  the 
rappondenta. 

OmUislm.  Were  the  capturet)  made  by  the  Brukdi  af- 
ter MuKog  from  Frtmcef  made  during  ihe  emiae,  on  which 
ihe  was  bound  at  the  time  of  executing  the  instrumenls  of 
assignment? 

The  cmiae  confinned  until  the  return  of  the  vessel  to 
the  Vniied  Siateg^  unless  it  was  sooner  terminated,  either 
by  the  owners,  or  some  one  having  authority  from  them ; 
or  by  some  original  limitation.  It  is  not  pretended^ 
that  the  owners,  by  any-  act  of  theirs,  fnterropted  the 
croise.  Had  thmi  the  commander  authority  to  terminate 
it,'  derived  from  his  instructions,  or  from  his  office  as 
commander  ? 

The  instructions,  it  is  evident,  gave  him  no  authority  to 
terminate  the  first  cruise,  for  the  purpose  of  commencing 
a  second. 

His  general  power  as  commander  ^could  net  extend  to 
such  an  act,  because  1.  He  is  one  of  the  parties  contract-* 
ed  with  by  the  owners  in  the  first  articles,  and  could  not, 
of  course,  release  himself  from  the  obligation  of  those  ar- 
ticles. He,  therefore,  at  least,  continued  to  sail  under  the 
first  contract.  2.  To  suppose  such  an  authority  in  him,  ia 
to  suppose  him  to  have  the  power  of  Hiaking  an  agreement, 
binding  on  the  owners,  by  which  they  should  receive  tnit 
one  tenth,  or  any  smaller  share,  instead  of  three  fifths  of  the 
prizes.  3.  A  commander  has  authority  to  ship  new  sail- 
ors, and  even  an  entire  new  crew,  if  necessary,  but  not 
to  undertake  a  new  cruise  or  voyage  without  express  in- 
structions. 4.  If  be  had  authority  to  commence  a  new 
crniae  in  France,  he  might  have  done  the  same  at  sea. 

The  owners,  therefore,  not  having  assented  to  the  second 
contract,  it  was  void*  The  esse  is  analogous  to  that  of  part- 
nerships prolonged  beyond  the  stipulated  time.* 
'  JTaUon  an  Partnership^  3S1.— -2  DaU.  39,  Kean^  yb.  The  GkwesUr. 

vol.  II.  67 
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2.  Did  the  original  crube  espirc  io  France  incoMeiiiMVice 
of  the  fourth  article  in  the  contract,  unUer  which  it  w«e 
commenced  ? 

-  The  true  constmctiofl  of  this  clattte  i«,  not  to  fix  a  pf  ri- 
od  to  the  craiae,  which  io  ita  nature  ia  not  au^ceplible  aC 
ao  exact  a  definition  of  time ;  hut  to  avoid  an  inconvem* 
ence,  which  had  aometimes  been  experienced,  bjr  giviogjta 
the  ownera  an  option^  in  caae  of  the  vea^efa  return  withia 
three  fnentha,  either  to  aend  her  abroad  again,  or  then  to 
terminate  the  cruiae.  The  contract  of  the  aeamen  muat 
be  underatood  to  be ;  "  to  aerve  three  montht,  at  leaat,  if 
required;  ancTtill  the  end  of  the  cruiae;"  and  it  waa  pror 
fa^biy  intended,  that  the  return  ahould  be  aa  aoon  aa  coor 
▼enient,  after  three  flM>nth8»  Anj  other  cpnatroction  woul4 
lead  to  abaurd  consequences,  equally  inconvenient  to  the 
aeamen  and  to  the  commander* 

But  admitting  the  respondents'  construction  to  be  cor- 
rect, and  that  the  cruise,  or  time  of  service,  is  limited  to 
three  months ;  still,  it  is  contended,  the  prescribed  time  had 
not  expired  on  the  fifth  of  February,  when  the  Bruius  sail-  - 
ed  from  Qtitmper,  nor  even  od  the  second  of  March,  when 
ahe  captured  her  last  prize.  For  the  time  spent  in  Prance, 
in  necessary  refitting,  is  not  to  be  accounted  a  part  of  the 
three  months.  It  was  a  suspension  of  the  cruise  arising 
from  inevitable  accident.  Very  little  can  be  found  in  Eq» 
glish  books  upon  this  subject,  but  io  the  French  code  the 
rule  is  distinctly  laid  down.' 

•  'Declaration  qfthe  Ut  qf  March,  1781,  art,  21. 

**Les  eagagemeos  pour  la  course  ordinaire,  sMI  D*y  a  pas  de  con- 
yeption  contraire,  y  compri^  le  temps  des  reiacbes,  «eront  de  qoatre 
moUt  a  compter  du  Jour  que  le  vaisseau  mettraa  la  \oile,  et  doub- 
lera  les  caps  ou  pointer,  qui.  suivant  les  usages  locaiix*  deterinin<*nt 
un  depart  absolo;  Exccptons  toutefoi«  les  relaches  necesRaires  poor 
aineoer  deii  prises,  prejidre  des  vivres.  faire  de  Teau.  espaJmer*  oo 
d*antres  cas  pressaus;  a  la  charge  d'^  remettre  eo  meraussi-tot  que 
le  Teat  lepermeitn.**^  2  CmUdisFrms^  980. 
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Reason,  si  well  as  the  anlbority  of  tha  Jreneb  law,  will 
OS  to  eonclude,  thai  if  any  limitation  was  intended,  it 
must  have  been  three  months  of  effective  cruisii^. 

It  may  farther  be  contended  on  behalf  of  the  assign^^s, 
Aat  they  ought  not  to  be  affected  by  any  provision  la  the' 
contract  between  the  seamen  and  the  owners.  Of  the 
oontenta  of  this  contract  they  might  have  been,  and  pro- 
bably were,  ignorant.  They  would  necessarily  wnderstand 
the  word  **  cruise'^  in  its  popular  sense,  as  extending  to  the 
Mtum  of  the  veasel  to  the  United  States* 

With  regard  to  the  prine  crews,  it  wonid  be  peculiarly 
bard  and  inequitable,  that  they  should  be  excluded  from  a 
ahare  in  the  only  valoable  captures  made  during  the  expe** 
dition,   because  they  happened   to  be  detached  from  the 

ab^  on  a  service,  which  wa%lbr  the  eommon  benefit*' 

# 

J.  T.  Austifiy  for  the  respondents.  The  prize  master  did 
not,  actually  or  constructively,  belong  to  the  Brutus^  at  the 
time  when  the  captures  were  made.  The  cruise,  upon 
which  she  was  then  sailing,  was  not  the  same  with  that,  for 
which  he  had  shipped.  By  the  prize  act,*  the  owners,  oflS- 
cers  and  crew  of  \be  privateer  may  make  such  contract,  as 
they  please,  for  the  division  ot  prizes  and  the  continuance 
of  the  cruise,  and  there  is  nothing  to  restrict  them  from  ex- 
pressly agreeing  to  terminate  tfie  enterprise  in  a  foreign 
port.  In  the  present  case,  the  parties  have  entered  into  a 
written  contract,  by,  which  they  have  engaged,  not  for  an 
indefinite  cruise,  nor  for  one  limited  by  place,  but  for  a 

Tfais  la  subsCaotiaHy  a  ra-sDactment  of  the  ancient  ordinance  of 
Not.  25,  1693,  art.  5,—\  Code  dtt  Priitt,  147.  But  the  old  ordi- 
nance allowed  only  fifteen  dajs  for  any  atop  to  procare  provlaioDs, 
te.^-See  also  2  Vel.  231.— 2  Code  dn  Prm^,  641.-^2*  FaNn  de% 
PrUeif  38.-2  Emer.  des  Jssur,  10. 

'  6  Rob.  R.  213.    The  Frederic  and  Marj^Jtm. 
«  8$9i.  26  JuM,  18I2»  11  U.  8.  L.  238. 
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service  defined  aoid  limiti^d  by  time.  In  what  m^natn  such  a 
Mrvice  is  to  be  understood  eppears  from  Ifae  case  of  Sjferm 
▼s.  Bridge.^ 

It  is  oof  denied,  tbat  the  oomoiander  ferniaated  thm 
cruise  in  France,  if  be  had  power  bo  to  do,  aod  if  his  mh 
thoritj  was  reasonably  exercised.  His  power  is  not  qnen- 
tioaed  by.  the  owners,  who,  indeed,  have  ratified  his  con- 
duct. It  cannot  therefore  be  questioned  by  the  other  ofllcera 
and  the  crew.  The  facts  shew,  that  the  aulhorily  was  ren* 
sonably  exercised.  The  commander  used  every  exertion  ta 
fit  his  vessel  for  sea  before  the  time  expired.  He  could  not 
accomplish  it,  and  he.  would  have  been  abandoned  by  hie 
crew,  if  be  had  not  made  the  contract  for  the  new  craiae* 

It  is  not  material  to  the  present  question,  whether  ihm 
commander  has  power  to  cofn^eoce  a  new  cruise,  or  not* 
The  only  question  is,  whether  the  first  cruise  had  expired. 
There  was,  however,  a  new  cruise,  with  a  crew  different 
from  that,  which  had  been  employed  in  the  first. 

Had  the  Bruiua  returned  to  the  United  St€UeSf  and  sail- 
ed again,  immediately  after  the  expiratioo  of  the  tliree 
months,  with  the  same  crew  ;  it  is  not  pretended  that  the 
meni  who  were  on  board  of  prizes,  or  in  prison  In  the  ene- 
my's country,  would  have  been  entitled  to  share  in  the  pro- 
ceeds of  prises  taken  after  such  second  sailing*  Tet  the 
hardship  would  not  have  been  less  in  that  case,  than  ia 
this. 

As  to  the  assignees,  the  only  question  is,  to  what  benefit 
were  the  assignors  entitled  under  the  first  contract  ?  They 
have  assigned  only  their  earnings  for  three  months. 

Daailer,  on  the. same  side.  The  claims  of  assigoees  are 
liot  deserving  of  any  favourable  regard.   In  general,  for  a 
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Terj  trifling  coDflMeration,  Ihejr  seek  to  share  in  advahtagea 
procured  by  the  laboara  mid  dangers  of  others,  and  to  reap 
the  harresti  which  was  sown  without  their  care.  In  the  pre- 
sent case,  there  are  many  circumstances,  independent  of 
the  written  contract,  to  oppose  tlieir  pretensions.  But  that 
contract  will,  it  h  believed,  be  found  conclusive. 

1.  The  argument  on  the  other  side  baa  proceeded  on  the 
aupposHion,  that  the  engagement  hi  this  case  was  for  a  cruise. 
But  the  undertaking  isynot,  to  cruise  for  three  months  ;  it 
ii,  to  continue  on  board  (or  that  time,  which  can  leave  no 
doubt  as  to  the  intention.  A  portion  of  the  time  spent,  it  ia' 
said,  ought  not  to  be  accounted  a  part  of  the  limited  period. 
But  why  not,  we  may  aak,  when  the  contract  is,  '*to  conti- 
awe  on  board"  three  months  ?  What  difference  can  it  make* 
whether  the  ship  be  in  port  or  not  ? 

When  did  the  three  months  commence?  Certainly, 
when  the  men  were  ordered  on  board  in  Boston.  In  a  case 
of  insurance,  this  voyage  would  undoubtedly  be  considered 
to  codsmence  at  the  moment  of  breaking  ground. 

The  whole  object  of  the  foreign  ordinance,  whicli  haa 
been  read,  is  to  fix  limits  to  an  uncertain  and  indefinite  con* 
tract.'  It  cannot  apply  to  a  case,  where  there  is  an  expresa 
agreement.  The  case  from  Douglas  shews,  that  Lord 
Mansfield  considered  a  cruise  for  a  specified  tlme^  as  limit-  ' 
ed  to  the  precise  time  agreed  on. 

2.  The  contract  is  not  absolute  even  for  three  months. 
The  owners  had  power  to  terminate  it  within  that  period. 
Now  a  great  ▼ariety  of  events  may  happen,  in  which  the 
exercise  of  thia  diaeretion  by  the  owners  would  be  expedi* 
ent,  or»even  necessary.  It  is  not  to  be  supposed,  that  in  all 
casea  they  are  to  decide  in  person.  Circumstances,  requir- 
ing their  interposition,  are  more  Kkeiy  to  lake  place  abroad, 
than  in  a  port  of  the  Untied  Staies.  The  commander, 
therefore,  as  their  agent,  must  determine,  when  it  becomes 
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•xpedient  jto  break  up  the  cruise.  There  is  no  tquettion 
here,  that  the  commaDder  acted  reasonably,  V  he  bad  tb# 
power;  and  'having,  without  fraud  or  eomtptioni  declared 
the  contingency  to  have  happened,  which  wais  to  terminals 
the  first  cruise,  it  ceases  to  be  of  any  eomeqoence,  whe* 
ther  the  second  cruise  was  lawfully  commenced  or  not.  I 
should,  however,  rely,  with  much  confidence,  on  the  in* 
structions,  as  giving  to  the  commander  a  dbcretion  broad 
enough  for  this  purpose. 

There  is  no  reason  to  apprehend  the  raischiefa,  wUcb 
have  been  supposed  to  flow  from  our  construction  of  th» 
contract.  The  law  would  imply  an  obligatioDt  independent 
of  all  stipulations,  which  would  save  the  property  fron  bo<* 
ing  abandoned  to  destruction  in  caaes  of  extreme  peril,  fci 
the  present  case,  it  is  certain,  that  no  danger  existed. 

.  PrtscotU  in  reply.'  Two  distinct  classes  of  claims  are 
asserted  in  the  libel  now  before  the  Court,  that  of  the  prixo* 
master,  and  those  of  the  assignees  of  prise  shares.  In  ge- 
neral, however,  the  same  reasoahig  will  apply  to  both. 

The  first  question  is,  what  is  assigned  ?  To  ascertain  the 
meaning  and  extent  of  tiie  laagiage  used  in  the  iBstrutnents 
of  assignment,  we  must  resort  to  .our  knowledge  of  the 
common  mode  of  transacting  similar  basinesa.  The  a*- 
signees  must  have  supposed  themsetves  purchasing  a  right 
in  a  cruiat  from  the  United  Stutes^  in  the  sense  in  whkh 
that  term  is  generally  understood.  There  was  no  copy  of 
the  articles  in  the  hands  of  the  seamen,  and  without  notice 
of  some  special  clause,  there  was  an  reason  for  the  assignees 
to  wish  an  inspection  of  those  articles.  Was  it  possihio 
they  should  suppose,  that  this  vessel  would  go*  to  a  foreign 
country,  at  a  time  when  sll  countries,  but  our  own,  were  at 
peace  with  Great  finUam,  there  to  disband  one  hondred 
seamen,  and  to  refit  for  another  crujseT 
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Ball  it  if  said  thftt  tbe  cruise  was  actuallj  terminated  in 
Frmut*  This  point  is  material,  because  no  new  cruise 
conid  be  uodertaken  until  the  first  was  properly  ended.  It 
is  argued,  that  a  new  cruise  was  commenced,  because  the 
seamen  shipped  anew  after  the  expiration  of  their  first  con** 
tract.  But  how  was  the  first  contract  dissolved  ?  Was  it 
competent  for  the  commander,  one  of  the  parties  to  that 
contract,  to  put  an  end  to  its  obligation  without  the  concur- 
rence of  the  owners,  whose  interests  were  distinct,  and 
■sight  be  so  materially  affected  ?  It  is  not  necessary  to 
•pend  much  time  in  considering,  whether,  as  commander  of 
the  privateer,  he  had  authority  to  breaic  up  the  cruise,  and 
to  commence  a  new  one.  No  such  power  is  ever  consider- 
ed to  tielong  to  the  master  of  a  merchant  vessel.  It  would 
expose,  the  owners  to  the  loss  of  the' whole  expense  of  outp* 
fits;  and  they  would  have  no  security,  that  by  tbe  new  con^ 
tract,  which  tbe  commander  might  make  in  a  foreign  port, 
their  sh/re  in  the  prise  proceeds  would  not  be  materiallj 
reduced. 

Had  he  then  any  such  authority  from  biff  instructions  t 
Nothing  can  be  more  improbable,  than  that  the.  owners 
should  give  such  a  power,  nor  are  their  words  to  be  so  con- 
atfued,  unless  the  inference  be  necessary  and  direct.  Up- 
on looking  into  tbe  instructions,  we  find,  that  so  far  from 
this,  the  commander  is  .directed,  if  he  should  think  it  for 
the  owners'  interest,  y  to  give  out  that  he  is  a  letter  of 
marque,  &c.'*  and  **  to  favour  this  idea  by  taking  on  board 
goods.'*  No  power  is  given  to  break  up  the  cruise  in  fact, 
or  to  convert  the  vessel  into  a  letter  of  marque.  Some  re- 
liance has  been  pisced  on  a  clause  directing  the  command- 
er, in  cases  of  doubt,  to  consult  with  hia  officers,  and  then 
to  act,  as  he  may  think  best ;  but  it  cannot  be  supposed, 
that  by  this  it  was  intended,  that  he  should  consult  them 
concerning  subjects,  in  which  they  had  a  direct  interest 
contrary  to  that  of  the  owners. 
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It  18  contended,  that  whether  the  commander  had  soch 
power  or  not,  yet  the  contract  expired  by  its  own  limitation 
at  the  end  of  three  months,  and  thie  men  had  then  a  right  to 
leave  Ihe  ship.  This,  if  true,  could  hot  alter  the  rights  of 
the  assignees,  supposing  the  fair  import  of  the  word 
**  cruise"  to  comprehend  both  the  outward  and  homeward 
Toyage,  for  the  eruist  is  not  necessarily  commen|iurate  witli 
the  term  of  service. 

But  the  articles  will  not  adroit  such  a  construction.  There 
is  no  stipulation,  that  the  crew  shall  be  discharged  at  the 
end  of  the  time.  They  engage  to  serve  three  moniha,  un- 
less the  cruise  is  sooner  completed  in  the  opinion  of  the 
owners.  This  shews  an  expectation,  that  the  cruise  was  to 
end  in  the  United  States.  The  construction,  therefore, 
must  be,  that  they  were  to  serve  three  months  if  required, 
and  until  the  end  of  the  cruise.  It  is  said,  they  bind  them- 
selves only  to  "  remain  on  board"  so  long ;  but  are  they  not 
to  remain  for  the  purpose  of  cruising  ?  In  const>ning  the 
contract,  its  object  must  be  taken  into  view.  The  vessel 
was  to  go  into  the  Atlantic^  foid  on  the  coast  of  Europe.  If 
the  time  should  expire  while  she  was  at  sea,  were  all  the  ob- 
ligations of  the  contract  at  once  to  cease?  Were  the  crew 
released  from  the  command  df  their  officers  1  Had  the  com- 
mander a  right  to  put  the  crew  on  shore,  in  any  place  he 
might  think  proper?  The  clause  jvas  probably  intended  to 
fix  generally  the  duration  of  the  cruise.  At  the  end  of  the 
time,  the  crew  might  insist  upon  returning,  but  they  must 
continue  to  serve  until  arriving  in  the  United  States^  and  if 
a  prize  should  be  taken  on  the  passage  homeward,  it  would 
be  distributed  according  to  the  articles. 

But  the  three  months  had  not  expired  at  the  time  when 
the  captures  were  made.  The  rule  of  the  French  law,  as 
the  rule  of  a  great  commercial  country,  is  entitled  to  much 
respect.  The  ordinance  limits  the  duration  of  the  cruise  to 
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four  months,  in  the  absence  of  any  express  lirnitalion,  and 
this  Fimifation  is  as  effectual  as  if  made  by  the  contract* 
Yet  the  time  spent  in  port  is  excepted  out  of  the  limited 
time.  This  is  reasonable  and  just,  for  the  owners  are  liable 
to  great  expenses,  which  continue  while  the  vessel  is  in 
port ;  and  for  these  their  only  compensation  is  the  chance 
of  making  captures.  If  the  time  of  service  should  be  consi- 
dered as  expiring  in  a  foreign  port,  the  whole  benefit  of  the 
expedition  might  be  lost. 

STO/tY^  J.  This  cause  has  been  argued  with  great 
ability  on  both  sides.  The  questions  involved  in  it  are  of 
considerable  difficulty,  and  it  is  to  be  regretted,  (hat  so  little 
Irgbt  can  be  gleaned  from  authorities,  to  assist  in  the  dect* 
sion,  which  is  now  to  be  pronounced. 

We  are  called  upon,  in  the  first  instance,  to  put  a  coor 
struction  upon  the  shipping  articles*  These,  like  all  other 
mercantile  instruments,  are  drawn  up  in  a  very  lax  and  io^ 
artificial  manner.  To  construe  the  language  by  the  techni- 
cal rules  of  literal  interpretation  would  be  to  defeat /the  ma- 
nifest intention  of  the  parties.  We  are,  therefore,  bound 
to  construe  it  with  great  liberality,  and  to  look  to  the  gene- 
ral scope  and  object  of  the  instrument,  rather  than  to  weigh 
minutely  the  force  of  detached  expressions.  <^  In  conventi- 
onibus,  contrahentium  voluntatem,  potius  quam  verba,  spec- 
tari  placuit.**  • 

It  is  argued,  in  behalf  of  the  respondents,  1.  That  this  was 
an  engagement  for  a  marine  service  limited  solely  by  time ; 
and  that  it  was  not  even  an  engagement  to  cruise  for  three 
months,  but  simply  to  remain  on  board  the  ship  three 
months.  2.  That  if  it  should  be  construed  to  be  an  engage- 
ment for  a  cruise,  it  was  a  cruise  not  measured  by  place, 
but  simply  by  time ;  and  that  **  cruise"  ex  vi  termini  im- 

•3  Poth.  ParuUctt,  325. 
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porta  the  period  of  time,  during  whkb  «  veaset  h  engaged 
on  the  ocean,  for  the  purpose  of  makiDg  captures,  without 
niy  return  into  port. 

To  support  the  first  position,  great  stress  is  laid  on  th^ 
•tipvlation  of  the  officers  and  crew  to  repair  wii  boards 
**  and  to  remain  for  three  months  from  the  time  of  sailing 
wnlenB  the  cruise  is  sooner  completed  in  the  opinion  of  the 
owners/' — But  it  is  manifest,  that  the  parties  understood 
the  engagement  to  be  for  the  purposes  of  cruising*  Tti* 
prises  captured,  **  during  the  cruise"  were  to  be  divided  in 
a  certain  ratio  among  the  crew ;  and  this  certain!/  refers  to 
prizes  made  during  the  term  of  service  of  the  crew.  **  The 
cruise''  might  be  determined  by  the  owners  before  the  es- 
piration  of  the  three  months ;  and  how  could  this  be,  if  th^ 
parties  had  not  engaged  for  *^  a  cruise"  ?  Besides,  if  wt 
were  to  adhere  to  a  literal  con<«truction  of  these  words,  it 
would  lead  to  the  most  singular  incongruities.  If  it  were  «t 
sufficient  compliance  with  the  stipalation  **  to  remain"  on 
board,  how  were  the  ordinary  or  fei[traordinary  duties  of 
cruisers  to  be  performed  ?  flow  were  prises  to  be  captured 
and  manned  out  and  navigated  into  port  ?  86  tar,  indeed, 
from  its  being  the  infenlion,  that  all  the  crew  should  **  rt- 
main"  on  board,  during  lhe  stipulated  term,  it  was  in  the 
wbvioiis  co|>tempIation  of  the  parties,  that  a  part  were  to 
leave  the  privateer  and  man  prises.  For  what  other  purpose 
could  there  be  prise-masters  on  board?  I  cannot, Iherefbrt, 
but  construe  the  contract  to  be  for  a  cruise  of  three  months, 
commencing  from  the  departure  of  the  privateer  from  the 
port  of  equipment ;  and  such  an  (ert^agement  includes  a  li- 
berty to  cruise  during  the  whole  stipulated  term. 

And  this  leads  us  to  the  consideratiun  of  what  is  the  true 
'  meaning  of  the  word  **  cruise,"  as  used  in  the  conneicion.  in 
wMch  it  stands  in  the  shipping  articles.  By  a  cruf^e^  I  un- 
derstand ft  voyage  for' the  purpose  of  making  captures  Jure 
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frfltt.    liord  iUmt^Wit,  i«  the  case  ciled,^  haa  said,  th^ft  M 
JB  a  wM  known  f3xpi-eiy»ion  4br  a  ooonecUd  porlkw  4>f  iimc* 
Tfaia  langua^  is  used  wilb  reference  to  a  policy  then  b^ 
Are  4mo>:  cemtainuig  a  ^*  liberty  I9  crym  six  weeks,^'  wlncb, 
it  waa  GQ^Ieodedy  ixieaot  a  cruisiDg  for  aiz  weeks  not  Ber»- 
)j  in  aucceaaioD,  but  at  diatant  intervals^  if  the  aggregate 
4ioiie  did^ioit  exceed  that  apace.    HJa  lordship  is  noi,  thtr^ 
fiare»  t#  be  wderalood  to  aasert,  that  a  eruim  ex  vi  termim 
iliqfudea  a  given  portion  of  timey  without  refenence  to  the 
|riace  of  coiBiDenceiiieDt  Jbx  termioatioOf  but  only  tiiat  U  10- 
Aludea  a  conkiected  portion  or  immediate  auccesaioD  of  lime, 
in  whatever  ^manner  Ihe  aame  nay  be  calculated.  And  tbip 
m  tNie  alao  as  io  a  voyage.    The  boondariea  of  a  cruise^ 
like  tbcMe  of  a  voyage^  may  be  defined  by  local  limits  or 
by  lu'tifieial  tiaae,  or  by  both  combined.  It  ia  just  as  eompe- 
4a0t  40  engage  on  a  cruiae  from  Boston  to  tiie  Ekutindim 
and  .back. again,  as  on  a  cruiae  for  a  year.  It  b  true,  that  Ifac 
•term  ^*  voyage''  ia  frequently  applied  to  the  paaaage  of  a 
abip  from  one  defined  port  to  another,'  but  it  is  aho  some- 
times used  with  a  moce  obscure  reference  to  place,  and  witii 
a  direct  limitation  of  time*   dases  are  familiar  of  an  ina»- 
ranee  for  a  limited  time  on  a  fiaUng  voyage,  or  coaating 
.voyage,  or  on  any  Toyage  or  voyages,  without  any  speel- 
£c#tioB  of  place.'    In  the  same  manner,  an  inaurance  may 
Akt  .on  a  psivateer  for  a  cruise,  or  lor  a  eruiae  .of  a  limited 
period.  In  abort,  a  cruise  is  notiiiog  but  a  voyage  for  a  giv- 
en purpose,  and  may,  therefore,  be  properly  defined  to  be 
•a  cruUing  vajfagej  or  voyage  to  make  captures  jure  belli; 
and  so  it  is  clearly  considered  in  our  statutea*^'    And  a 
cruise,  like  a  voyage,  imports  a  definite  place  of  commence- 

$  vs.  Briigi.  Doug.  687.         »  M&nh.  Mnmr,  JB.  1,  M.  6>  a.  1. 


•  1  Evur.  on  In$.  dk.  3,  {  2,  p.  63.— Cosar.  IHk.  h  n,  1117.-4  FiMn 
Comm.  86»  B.  3,  tit.  6,  ari.  85.— Ca«ar.  Disc.  67,  n.  31. 

^  Aet.  2614  June,  1812,  ch.  107,  s.  lO. 
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ment  and  termination,  unless  that  construction  be  repelled 
by  the  context.  If  seanyen  engage  to  go  from  a  port  on  a 
fishing  or  whaling  voyage,  this  includes  not  merely  the  pe- 
riod, in  which  the  vessel  is  engaged  in  the  fisheries,  but  ai* 
so  I  he  return  \0}  age  to  the  home  of  the  vessel.  This  con- 
struction results  by  necessary  implication,  either  from  the 
known  usag^  of  the  ordinary  trade,  or  from  a  legal  pre* 
sumption  of  the  intentions  of  the  parties,  made  to  obviate 
great  inconveniencies,  or  apparent  absurdities.  It  is  consi* 
dered  as  a  casus  omissusy  in  which  the  law  steps  in,  and  in 
furtherance  of  the  apparent  objects  of  the  parties,  or  of 
public  policy,  supplies  the  omission  by  a  reasonable  inter- 
pretation and  extension  of  the  contract  in  unforeseen  emer* 
gencies.  The  same  doctrine  applies,  in  the  same  latitude,  to 
a  cruise.  If  no  provision  is  made  to  the  contrary,  it  mast 
be  presumed  that  a  cruise  comprehends  a  return  to  the 
country,  if  not  to  the  home  port,  of  the  privateer.  This  is 
the  ordinary  usage  of  the  employment,  and  the  manifest  ex- 
pectation of  the  laws.  It  comports  with  the  known  policy 
of  the  country,  which  is  unfavourable  to  the  discharge  of 
our  seamen  in  foreign  ports ;  and  subsen^es  the  most  im- 
portant public,  as  well  as  private,  interests.  I  reject,  there- 
fore, altogether  the  definition  of  a  cruise,  which  would  strike 
out  all  reference  to  place  in  respect  to  its  termini;  and  I 
farther  hold,  in  conformity  with  the  language  of  the  prize 
statute,  ^'  thafa  cruise  may  still  have  a  continuance,  notwith- 
standing an  arrival  in  port,  and  is  not  necessarily  extinguish- 
ed thereby,  unless  such  inference  result  from  the  express 
stipulations,  or  the  overt  acts  of  the  parties. 

It  being  then  settled,  that  a  cruise  imports  a  return 
voyage  to  the  country  or  port  of  the  domicil  of  the  ship, 
unless  that  construction  be  repelled  by  the  context,  we  are 
next  led  to  the  consideration,  whether  in  the  present  con- 


^^Jct.  2QlhJunet  1812,  ch.  107,  s,  10. 
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tract  there  be^  anj  thing  to  repel  that  construction.  The 
parties  have  limited  the  commencement  of  the  cruise  to  the 
departure  from  the  port  of  equipment ;  and  from  the  facts  it 
«eems  clear,  that  the  cruise  legally  commenced  on  the  first  daj 
of  November,  when^he  Brulas  left  Boston*  l  cannot  adopt, 
'  in  this  respect,  the  opinion  of  the  learned  Judge  of  the  Dis- 
trict Court,  postponing  the  commencement  until  the  depar* 
tare  from  the  port  of  Salem.  That  opinion  seems  to  have 
proceeded  upon  the  rule  of  a  foreign  ordinance,'^  which  fix- 
ed the  commencement  of  the  cruise  from  the  doubling  of 
the  capes,  or  points  of  usual  departure.'^  The  general  rule 
of  our  law,^like  that  of  the  civil  law,^*  is  that  the  voyage 
commences,  when  the  ship  breaks  ground  for  the  purpose  of 
departure ;  and  the  parties  have  here  expressly  fixed  it  to  the 
time  of  sailing.  The  term  stipulated  in  the  ariicies, therefore 
expired,  by  its  own  limitation,  on  the  first  day  of  the  ensuing 
February.  If  at  that  time  the  privateer  had  been  in  a  port  of 
the  United  States^  ih  the  ordinary  course  of  the  cruise,  it  is 
incontestable,  that  the  officers  and  crew  would  have  been 
absolved  from  any  farther  service.  On  the  other  hand,  if 
the  privateer,  had  returned  within  the  term,  unless  the  own- 
ers had  exercised  the  election  given .  them,  the  articles 
would  have  subsisted  in  their  full  obligation. 

But  it  is  argued  by  the  plaintiffs'  counsel,  that  the  priva- 
teer having  been  forced  into  France  for  repairs  occasion- 
ed by  inevitable  accidents,  the  whole  time  consumed  there 
in  necessary  repairs  is  to  be  deducted  from  the  account  of 
the  cruise.  In  other  words,  the  running  of  the  term  is  to  be 
considered  as  suspended  during  that  period.  And  they  rely 

"  Ord.  1778,  art.  21.— 2  Emer.  As$w.  ch,  13,  s.  1,  p.  10. 

13  <«  Qtt'il  a  double  les  caps  ou  pointes,  qui  suivant  les  usages  locaux 
determinent  un  depart  absolu.*'    2  Emer.  10. 

^*  In  nantica  pecunia,  ex  ea  die  periGuIum  spectat  creditorem,  ex  quo 
oavem  naTigare  conYeniat.— 3  Polk,  Band.  826,  n.  1594, 
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«i  the  Mguiatauw  •£  the  French  ordimncst  to  Mippert  llieir 
poiilion.''  These  ordmaBces  eeem  highly  reaaoiieMe  m 
tbemselves;  but  in  Ihe  terms,  in  which  they  are  conoeiiredy 
they  are  raCher  positive  ravnicipal  regutaticns,  thatt  evicktioe 
of  the  general  maritime  law*  A  dass  of  cases  more  pointed  !• 
the  purpose  of  ttie  plaintiffs  is  that  of  licenses,  panted  dutw 
ing  war  to  carry  on  an  interdicted  trade.  There,  it  has  been 
held,  that  if  the  license  be  for  a  limited  lime,  and  the  par^ 
i»  prevented  by  superiour  force,  or  by  the  fory  of  the  olof 
ments,  from  completing  his  voyage  within  it,  he  shaU  sliH 
be  entitled  to  its  protection.  While  the  party  b  boiled  kf 
these  obstructions,  the  intervening  time  is  held,  as  it  wetCi 
Mnihilated,  and  he  is  put  again  in  possession  of  Ihe  time  so 
lost.'",  Tbis  constroclion  is  fonnded  upeo  a  farge  and  tiberel 
exposition  of  the  intentions  of  the  ^overnm^n#,  and  an  Sim 
tiierance  of  a  great  national  policy.  But  it  will  be  dilicntt  to 
shew,  that  the  same  rale  has  ever  been  adopted  eitfacr  in 
the  common  or  the  BMritime  law  in  respect  to  civil  lights, 
or  contracts  between  citixens. 

The  general  principle  of  the  common  law  is,  <thmt  when 
a  term  of  time  begins  to  run  against  a  party^  it  is  not  sue- 
ponded  by  any  intervening  casualtiea.  This  doctrine  is  f» 
miliarly  applied  to  statutes  of  ^limitations  wbere  no  enc^ 
tioji  is  admitted,  unless  it  stand  in  the  text  of  the  otvtote 
book.  It  is  also  applied  in  relation  to  civil  contracts  open 
time,  where  noesouse  is  allowed  tor  non-perfermance  nc» 
cording  to  the  terms  of  the  engagement.  And  a  striking  il« 
lustration  of  the  same  principle  may  be  seen  in-tbemaritinie 
law,  where  it  is  held,  in  an  insurance  on  time,  that  no  inter- 
veniog  accident  suspends  or  enlarges  the  stipulated  period 

^  Ord  ie»3,  erl.  b.^2  iFelm,  PrtiM,  ».^2  raUn,  Camm.  fiSI.— 1 
Code  de$  PrUes,  147.— Oni.  1778«  art.  2\.^2Enur.  Au.  «4.ia^«.  1,9. 
10.— Ortf.  1781,  ar^.  21.— 2  Code  des  Prue$,  641,  920. 


M  Tbe  Qood^ope,  1  JBdm.  R.  327. 
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of  tbe  fMKcj  ^'^  aad  HI  the  'anaiosovs  cases  of  warranty  to 
•ail  on  a  particiilat  day,'*  and  coYewiRfs  in  charter  partiei 
CO  time.**  Tiie  inaxiiDy  that  an  act  of  ProYideace  aball  work 
Bo  fifejiidiceto  any  one,  has  not  been  supfiosed  to  apply  to 
aaefa  caaes,  because  eacfa  party  might  properly  avail  himself 
of  the  aame  shelter.  As,  therefore,  in  analogous  cases,  nei* 
tter  the  common  nor  the  maritime  law  affords  any  relief,  and 
eaiioof  be  drawn  in  aid  ot  the  argument  from  the  French 
ewde,  1  fael  myself  bound  to  adhere  to  the  strict  rule  of  tbe 
oontrtcC.  **^  Lapse  tempore,  extincta  est  materia  obligation 
■ia,  et  cooseqvewter  obligatie,  qnia  post  terapus  alia  est  ma^ 
terioi  alia  res/'  **  As,  thertfore,  the  fortuitous  occurrences 
did  not  enlarge  the  term,  or  suspend  the  efflux  of  its  time, 
it  follows  that  it  eipired,  by  its  own  limitation,  on  tbe  first 
day  of  Febniary. 

But  Ihe  principal  difficulty  still  remains.  For,  admitting 
tkat  the  term  staled  in  the  articles  expired,  it  does  not  fol- 
low that  the  crat«€,  in  legal  cSDotcmpiation,  was  determined; 
What  effect  a  limitation  of  time  engrafted  on  a  contract  for 
a  eruise  shaU  have,  is  a  question  of  no  inconsiderable  mo- 
ment and  intricacy.  la  it  to  be  coostracd  as  forming  a  fer- 
minus  of  the  cruise,  altogether  independent  of  tbe  place 
where  it  elapses,  as  the  respondents  contend  ?  or  is  it  to  be 
eoiistrued  as  a  sMre  limitation  of  the  lime,  in  which  the  pri- 
Mteer  is  to  be  engaged  in  cruising,  and  of  course,  at  the 
e«Mi  of  tbe  tens,  to  compel  the  parlies  to  an  immediate  re- 
ttim  heme,  as  is  maintained  by  the  libeilants?  This  is  one 
of  the  turning  points  of  the  cause* 

M  1  Emer.  Jst.  ch.  3,  f.  2,  p.  63.-2  Emer,  A$$,  ch.  13,  f.  1,  p.  5.— 
Oswir.  Dite.  1.  n.  MS.-^id.  Due.  67,  n.  31.— PofA.  Ass.  n.  62.— Ordf. 
4e  la  Marme^  tit,  6«  art.  34. 

1*  ffore  n.  iFkUmore,  Cmp,  JR.  784.— ilfori4.  int.  B.  I,  c*.  9,  s.  4. 

^  ShMbrkk  TS.  SaUnofuL  3  Burr,  le^l.^JbboU  onShifping^part.  3, 
ch.  1. 
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If  file  doctrine  of  the  reKpoDdente  be  well  Couaded,  it 
will  foitowy  that  after  the  lapae  of  the  alipolated  tena*  ttie 
crew  may  abandon  the  shipt  or  be  abaodoaed  iaimedflatd^y 
on  the  broad  ocean»  or  in  a  desolate  iaiaad.    Let  tbe  eveat 
happen  where  it  may,  there  will  ioMDedietelj  enaiie  a  com- 
plete dissolution  of  all  antboritj,  reaponsibiliijy  and  subot- 
dinaf  ion,  on  board  of  the  ship.   There  will  be  no  longer  offi- 
cers or  crew  ;  for  all  parties  will  be  equallj»  to  all  ioteota  asd 
purposes,  fundi  officio.     These  wmiki  be  muehiefa  of  « 
most  enormous  character,  and  it  is  imposiible  to  believey 
that  reasonable  men  could  ever  intend  that  anj  conlracl  #f 
of  theirs  should  seriously  receive  an  interpretatmi,  tli«t 
would  lead  to  snch  a  result.  It  may  be  said)  that  tbete-eviia 
could  be  of  very  rare  occurrence.  But  (he  fact  ia,  tbat  [torn 
the  very  nature  of  (he  service,  and  the  dangers  and  difficul- 
ties, with  which  it  is  encompassed  on  every  aide,  from  Che  ir- 
resistible force  and  fury  of  the  elements,  as  well  as  the  xigt- 
lance  and  activity  of  the  enemy,  it  would  be  impracticable» 
for  the  most  prudent  and  cautious  men,  to  guard  againal  an 
overrun  of  the  stipulated  period.  Nor  is  i^any  aiBawef,4jKlt 
the  common  principles  of  humanity  would  forbid  an  abap- 
donment  of  the  ship  or  a  refusal  to  perform  (he  services  ne- 
cessary for  her  preservation ;  for,,  if  such  conduct  were 
lawful,  the  parties  could  not  be  made  respansibie  for  any 
want  of  humanity  in  the  exercise  of  their  ordinary  riglila. 
From  the  very  necessity  of  the  ease,  therefore,  the  law 
must  interpose,  and  put  such  a  construction  oa  the  express 
stipulations  of  the  parties,  as  common  reason,  and  justice, 
and  humanity  dictate,  and   supply,   from  natoral  equity, 
such  engagements,  as  the  parties  have  indiscreetly  omitted 
to  state.    What,  indeed,  upon  the  doctrine  of  the  respond- 
ents' counsel,  are  to  become  of  prizes  captured  after  the  sti- 
pulated period,  if  the  ships  be  then  at  sea  ?    Are  they  to  be 
condemned  to  the  government,  as  having  been  made  by 


OCTOBER  TERM,  1815.  &45 

BrutiM. 

toon-commissiooed  vesselB  ?  If  there  be  oo  legal  connexion 
between  the  officers  and  crew  and  the  privateer,  they  could 
not  be  condemned  to  the  captora,  for  the  coinniiaaion  has  no 
legal  existence,  when  this  connexion  is  completely  dissolv- 
ed. In  short,  there  is  no  end  to  the  difficnities  and  inconve- 
nienbies  of  this  interpretation.  In  the  absence  of  all  contrary 
atipulationa,  it  is,  in  my  judgment,  in  the  highest  degree 
reasonable  to  hold,  that  a  contract  for  a  <<  cruise^'  legally 
terminates  in  the  country,  to  which  the  privateer  belongs, 
and  from  which  she  derives  her  commission ;  and  that,  if  a 
limitation  of  time  be  eografled  on  the  contract,  it  shall  ope- 
rate, merely  to  ascertain  and  limit  the  time,  which  may  be 
employed  in  actual  cruising,  and  after  that  period  require 
an  immediate  return  to  the  port  or  country  of  origin,  the 
forum  domicilii  naviSj  by  the  most  convenient  and  direct 
route,  without  any  deviation  for  the  purpose  of  making  cap- 
tures. Every  argument  of  public  policy,  and  commercial 
convenience,  and  private  interest,  supports  and  fortiGes  this 
doctrine;  and  it  coincides  with  the  legislative  policy,  which 
has  uniformly  manifested  itself  in  an  extreme  solicitude,  as 
well  in  peace  as  in  war,  to  recall  our  seamen  to  their  native 
country.  So  strongly  indeed  do  I  think  this  construction  to 
be  founded  in  the  real  intentions  of  the  parties,  that  if  the 
contract  were  expressly  in  terms  ^^  for  a  cruise  of  three 
months,"  without  any  reference  to  place,  I  should  hold  it  but 
a  compendious  and  imperfect  declaration  of  their  object,  and 
establish  upon  it  the  same  commentary,  which  I  have  alrea- 
dy ventured  to  avow  and  vindicate. 

I  have  not,  therefore,  any  hesitation  in  applying  this  con- 
struction to  the  articles  now  before  the  Court.  I  consider, 
that  the  parties  have,  in  effect,  stipulated,  that  the  privateer 
might  cruise  three  successive  months  from  the  time  of  sail- 
ing. After  that  period,  it  was  no  longer  in  the  power  of  the 
commander  or  owners  to  prolong  the  voyage  for  the  pur- 
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pose  of  making  eaptorei;  and  wherever  the  privateeri»i||bt 
then  be,  shf  would  be  bound  to  return  to  the  Vniiid  Siaies  ; 
and  any  deviation  on  Ibe  homeward  pamage,  for  the  pur* 
poae  of  cruising,  would  be  a  violation  of  |be  articles,  enti- 
fling  the  injared  parties  to  redress  in  damages*  And  all  cap- 
tures made  in  such  homeward  voyage  would  still  be  cap- 
tures *<  during  the  cruise/'  and  distributable  according  to 
the  regulations  of  tbe  articles. 

Nor  does  the  clause  in  the  articles,  giving  the  owners  an 
option  to  determine  the  cruise  at  an  earlier  period,  irapogn 
or  shake  this  interpretatioo.  That  clause  did  not,  and 
could  not,  in  the  nature  of  thinp,  be  supposed  to  authorisw 
the  owners  to  break  up  the  cruise,  when  and  where  thej 
should  please  to  exercise  an  arbitrary  discretion.  It  would 
be  utterly  unreasonable  to  suppose,  that  they  might  break 
it  up  upon  the  mid  ocean,  or  on  some  uninhabited  coast,  and 
thereby  expose  the  officers  and  crew  to  the  most  serious 
perils  and  oppressions.  The  clause  was  inserted  with  a 
a  very  different  aspect,  to  meet  a  practical  difficulty,  which 
ofltoa  attended  expeditions  of  this  nature.  It  not  unfre^uent- 
ly  happened,  that  shortly  after  sailing  upon  the  cruise, 
from  the  perils  of  tbe  seas  or  the  presence  of  a  superioor 
hostile  force,  privateers  were  compelled  40  enter  some 
friendly  port,  or  to  return  to  their  port  of  departure.  Un- 
der these  circumstances,  it  had  become  a  subject  of  con- 
troversy,^ (though  I  presume  not  of  any  serious  legal 
doubt,)  whether  the  cruise  was  ended;  and,  as  the  seamen 
usually  disposed  of  a  large  share  of  their  interests  in  the 
proceeds  of  the  cruise^  there  was  a  strong  temptation  to 
avail  themselves  of  the  supposed  uncertainty  of  the  law. 
This  was  the  real  origin  of  stipulations  of  this  nature,  which 
had  latterly,  in  some  shape  or  other,  been  incorporated 
into  most  of  the  common  shipping  article:^.'  The  reasonable 
construction  of  the  clause  Is,  that  if  the  privateer  should  re- 
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torn  into  a  port  of  the  United  8iaie$  iritbin  the  three 
months,  the  owitere  might,  upon  a  full  knowledge  of  all  the 
facte,  have  an  option  to  continue  the  cruise  or  not.  And, 
therefore,  whatever  maj  be  the  rule  as  to  other  acta,  thia 
was  necessarily  a  personal  authority  or  confidence  reposed 
in  the  owners  at  home,  and  could  not  be  exercised  by  then* 
selves,  abd  much  less  delegated  to  any  agent,  to  be  exer* 
cised,  at  his  discretion,  in  any  foreign  country. 

Upon  the  interpretation  of  the  shipping  articles,  which 
we  have  now  been  considering,  the  cruise  did  not  detei^mine 
at  Qtftmper,  on  the  first  day  of  February,  although  the 
time  for  cruising  did ;  bot  the  cruise  had  a  legal  existence 
until  the  return  of  the  privateer  to  the  Untied  Siaies.  I 
have  not,  in  the  preceding  view  of  the  case,  thought  It  ne« 
cessary  to  consider,  what  was  the  peculiar  sitnatioft  of  the 
privateer  at  Qtiimper,  at  the  end  of  the  three  nionths,  be* 
cause,  if  the  respondents'  counsel  were  right  in  their  reason* 
ing,  it  became  wholly  immaterial,  where  she  might  happen 
to  be ;  and,  if  they  were  wrong,  it  could  only  be  upon  prin- 
ciples, which  would  stand  unaffected  by  such  considera- 
tions. 

In  the  remaining  inquiry,  the  transactions  at  Qntmper 
assume  a  very  different  aspect.  It  is  aq;ued,  that  the  origi- 
nal cruise  was,  at  that  place,  put  an  end  to  by  the  consent 
of  all  the  parties  in  interest,  and  a  new  cruise  substituted  in 
its  stead,  and  that  the  prizes  made  during  this  latter  crutae, 
can  with  no  propriety  be  referred  back  to  the  original  arti- 
cles. 

The  engagement  of  parties  to  serve  on  board,  a  private 
ship  of  war  for  a  cruise,  in  consideration  of  a  certain  share 
of  the  prize  money,  constitutes  a  sort  of  partnership  pro 
hac  vice.^  If  the  cruise  ,be  limited  in  time,  the  partnership 

«  JbMt  an  Shippings  f^urt  4,  eh.  1,  p,  461.— 2  FaUn  Comm.  ^rt.  32, 
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cannot  be  diBflolvad  during  Ifae  f enn,  unless  by  the  consent 
of  all  the  parties,  for  whose  benefit  the  clause  is  inserted, 
or  lo  whom,  from  the  nature  of  Ibe  covenant,  an  implied  or 
express  aulhoritj  for  this  purpose  is  reserved.  In  these 
respects,  the  same  rule  is  applied,  as  in  cases  of  ordinarj 
partnerships.''  There  is  no  pretence,  that  the  owners,  in 
tbe  present  case,  directly  consented  to  the  breaking  up  of 
the  original  cruise  in  France,  It  is  very  clear,  that  the  com- 
mander  had  no  express  authority  from  the  owners  to  form 
a  second  cruise.  He  declares,  that  he  had  authority  to 
break  up  the  first  cruise  in  France^  and  convert  the  priva- 
teer into  a  letter  of  marque,  and  to  return  with  a  cargo  tO' 
the  Untied  SiateSy  if  he  should  deem  it  expedient.  But,  in 
point  of  fact,  he  never  acted  under  this  authority ;  and  the 
second  cruise  was  substituted  for  the  first  under  a  supposed 
necessity  resulting  from  a  mistake  of  the  legal  rights  of  the 
parties.  Was  there  then  an  implied  authority  resulting 
from  the  nature  of  the  office  of  a  commander,  to  break  up 
the  cruise,  whenever  in  his  discretion  he  should  deem  it  eic- 
pedient?  We  may  put  out  of  view  ail  consideration  of  cases 
of  extreme  necessity,  where,  by  analogy  to  other  well 
known  exceptions,  such  an  authority  ought  to  be  presum- 
ed ;  "  for  here  no  such  necessity  existed.  Upon  principle, 
it  does  not  strike  me,  that  any  such  general  authority,  as  is 
contended  for,  can  be  supported  by  implication.  The  com- 
tnander  is  appointed  for  a  single  cruise,  and  must  be  deem- 
ed to  have  aft  the  powers  necessary  and  proper  to  accom- 
plish the  purposes  of  that  cruise.  But  a  power  to  break  up 
a  cruise  can  never  be  implied  from  a  power  to  perform  it ; 
nor  a  power  to  institute  a  new  cruise  from  an  appointment 
to  superintend  and   direct   the  operations  of  an  existing 

»  fTaU.  on  Part.  381. 

n  Hmfman  vs.  MouUmi,  6  Esp,  R.  96.^7^  GratUudini,  5  Rob,  240, 
^Reid  vs.  Darl^,  10  East.  R.  143. 
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craise.  There  is  a  case  put  bj  Bynktrshoek^^  wbiefc  com- 
pletely estaUitbes  a  similar  doclrine.  The  question  wa«| 
whether  the  commander  of  a  privateer  had  an  implied  au- 
thority, during  the  cruise,  to  enter  into  eagagenents  with 
other  cruisers  to  cruise  and  make  captures  on  joint  account. 
And  this  great  civilian  holds,  that  no  sucb  authority  could 
be  implied  from  the  nature  of  tfae  office,  or  of  the  service* 
That  was  a  stronger  case  in  favour  of  the  commander,  than 
the  present ;  and  yet  the  opinion  of  Bynkershoek  seems 
founded  in  solid  reasons ;  for  the  act  of  the  master  was,  in  ef- 
fect, the  establishment  of  a  new  partnership  and  of  new  in- 
terests in  the  cruise.  Nor  is  any  public  policy  promoted  by 
establishing  such  an  implied  authority.  It  would  offer 
temptations  to  unnecessary  haaards  and  new  enterprises*  be- 
yond the  control  and  superintendance  of  the  owners ;  and 
make  it  for  the  interest  of  seamen,  who  had  parted  with 
their  shares,  to  create  impediments  in  the  voyage,  and  indi- 
rectly compel  tfae  commander  to  engage  in  new  stipulations 
for  new  adventures.  If  indeed  the  commander  have  such  an 
implied  authority  to  engage  in  a  new  cruise,  be  must  have  a 
like  authority  to  purchase  new  outfits  and  to  vary  the  whole 
stipulations  of  the  contract,  and  the  division  of  the  prise 
money  ;  and  thereby  may  involve  the  owners  in  great  risks 
and  expenses,  without  securing  to  them  any  adequate  remune- 
ration. In  every  view,  in  which  this  subject  can  be  contem- 
plated, there  seem  strong  reasons  for  rejecting  the  doctrine, 
"^Svhich  would  raise  so  broad  a  superstructure  of  implied 
powers  upon  so  narrow  a  foundation.  I,  remain  of  the  opi- 
nion, that  the  stipulations  for  a  second  cruise,  being  unau- 
thorized by  the  owners,  were  originally  invalid ;  and  if  they 
have  been  subsequently  ratified,  this  ought  not  to  affect 
third  persons,  whom  they  did  not  in  the  first  instance  bind. 

M  Q.  J.  P.  ch.  18,  p.  Ul.^Dtipofi.  Ed. 
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In  the  case  at  bar,  some  of  the  libeUanta  were  separated 
from  the  ship,  and  put  an  board  of  prises,  to  navigate  theaa 
into  port.  This  was  a  most  meritorious  service  for  the  com- 
BM>o  beneit ;  and  thej  are  entitled  to  share  io  atl  prises  sub* 
sequentiy  made  during  the  cruise,  io  the  same  maaoer,  as  if 
Hiey  had  remained  on  board ;  and  it  was  not  competent  Cor 
the  other  parties,  by  aaj  acts  or  agreements,  to  devest  this 
original  right.  In  respect  to  these  persons,  therefore,  the 
brealciog  ap  of  the  cruise  at  Quimptr  (supposing  it  good  aa 
to  all  other  parties)  was  not  a  binding  act.  They  might  atili 
claim  their  shares  of  all  prizes  subseifuenlly  made,  until  the 
original  cruise  was  legally  determined  by  the  return  of  the 
privateer  to  the  United  States ;  for,  in  a  priie  court,  it 
can  never  be  permitted  to  set  up  a  tortious  proceeding  as  a 
protection  against  vested  rights.  And,  in  asserting  this  rule, 
I  do  nothing  more,  than  follow  up  a  principle  long  since  es* 
tablished  in  the  highest  prise  tribunal  of  this  country ."^ 

The  remaining  question  is,  whether  the  same  doctrine  can 
be  applied,  as  between  the  assignors  and  assignees.  There 
is  no  do\ibt,  that,  by  the  assignment,  a  legal  interest  passed 
in  all  prices  captured  during  the  cruise,  which  should  be 
condemned  to  the  captors*""  But  the  point  of  difficulty  is, 
whether  the  act  of  putting  an  end  to  the  cruise  at  Qum* 
per  is  to  be  deemed  utterly  void,  so  as  to  bring  the 
subsequent  captures  within  the  language  of  the  assignment ; 
or  whether  the  parties  are  to  be  left  to  a  common  law  reme* 
dy  for  damages  on  account  of  this  unlawful  deviation  from 
the  contract.  The  argument  on  one  side  is,  that  the  assignees 
are  not  to  be  prejudiced  by  the  tortious  acts  of  their  asaign* 
ors  in  breaking  up  the  cruise ;  and  on  the  other  side,  that' as 
the  cruise  was  broken  up,  by  right  or  by  wrong,  the  as* 
signees  cannot  claim  any  share  of  the  prises  subsequently 

s<  Keane  vs.  The  OUucetter,  2  DaU.  R.  30. 
»  Morrough  vs.  Cmnyu,  1  fFUt.  R.  211. 
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ca)>tored|  for  thej  were  not  captored  **  during  the  cruiie/' 
OD  which  the  privateer  was  originalljr  bound* 

The  asaigneeft  ntuat  be  preaumed  to  have  had  full  know^ 
ledge  of  the  original  abipping  arttclea,  and  conaequently  of 
the  nature  and  extent  of  the  cruiae.  They  were  put  upon 
tike  inquiry  by  the  very  terma  of  the  aaaignoienta,  and  if 
they  waired  the  inquiry,  they  muat  now  be  bound  by  aH 
the  qualifieattona  and  conditions  originally  inlerpoaed  by  the 
parties.  Nothing,  therefore,  can  be  drawn  in  aid  of  their 
pretenaiooa  from  this  source ;  and  the  attempt  of  the  coon* 
ael  for  this  purpose  must  utterly  fail. 

It  is  a  sound  principle  of  natural  justice,  aa  well  aa  law, 
that  no  man  shall  take  advantage  of  his  own  wrong.  This 
maxim  will  be  found  in  the  codes  of  all  civiliaed  nations ; 
though  the  manner  in  which  it  is  applied  for  the  purposes 
of  justice,  must  depend  npopr  the  municipal  regulations  and 
remediea  of  each  particular  country,  and  the  courts,  in 
which  the  same  are  enforced  and  administered.  A  court  of 
admiralty  is  not  bound  by  the  narrow  and  technical  distinc- 
tions of  common  law  proceedings.  It  has  an  enlarged  and 
liberal  discretion,  and  may  decree  ex  (zquo  ei  bono^  upon 
principles  of  equity  and  good  conscience.  It  will,  therefore, 
aometimes  consider  that  as  done,  which  ought  to  have  been 
done,  not  by  decreeing  a  specific  performance,  but  by  plac- 
ing the  partiea  in  the  same  aitualion,  as  if  there  had  been 
auch  performance.  Thus,  if  a  mariner  be  wrongfully  dismiss- 
ed from  service  during  the  voyage,  wages  will  be  decreed 
in  the  same  manner,  aa  if  he  had  aerved  to  its  successful 
oooclttsion.  it  may,  in  like  manner  convert  a  wrong-doer  in- 
to a  trustee  for  the  benefit  of  the  rightful  owner,  aa  evea  a 
court  of  common  law  sometimes  does  by  a  waiver  of  the 
tort.  If  it  may  decree  thus,  sitting  as  an  instance  court,  a 
fortiori  it  may  apply  the  most  large  and  liberal  equity, 
when  sitting  aa  a  court  of  prize,  and  emphatically  adminis* 
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tering  the  law  of  nations  and  the  general  principles  of  civH 
justice.  It  is  peculiarly  fit^  under  such  circumstances,  that  it 
should  entertain  the  rule,  that  the  wrong«doer  shall  not  pro- 
fit by  his  own  unauthorized  act ;  and  give  the  fruits  to  those, 
who,  if  they  have  not  laboured  in  the  field,  are  in  equity  en- 
titled to  the  harvest.  I  am,  therefore,  prepared  to  assert, 
that  the  assignees  ought,  upon  principles  of  public  policy, 
to  be  let  in  to  share  in  the  prise  proceeds  now  in  the  custody 
of  the  Court.  The  prizes  were  captured,  while  the  priva- 
teer was  sailing  under  the  commission,  by  virtue  of  which 
the  original  cruise  was  undertaken,  and  condemnation  to  the 
captors  sought  and  obtained  ;  and  that  cruise  was  not,  in 
point  of  law,  extinguished. 

On  the  whole,  I  affirm  the  decree  of  the  District  Court ; 
but  I  shall  order  the  whole  costs  and  expenses  6n  each  side 
to  be  a  charge  on  the  prize  proceeds.  It  was  impossible  to 
•ettle  the  account  of  any  of  the  parties,  until  this  queatioo 
was  decided. 


Ex  PARTS,  MAZqUAIID. 

**  Finei**  impoped  for  obstructing  officers  of  the  castomi,  at  well  ai  "  peoalties,*' 
onder  the  act  of  March  2d,  1799,  ch.  128,  are  to  be  reoeiyed  and  diitribated  Vy 
the  eoUector  of  the  cuftoon .  ^ 

At  this  term,  N.  Hobson  and  others,  were  convicted  on 
an  indictment  for  forcibly  resisting  and  impeding  certain 
officers  of  the  customs  at  Rowley^  within  the  collection 
district  of  Nervburyport^  against  the  7 1st  section  of  the 
act  of  2d  of  March,  1799,  ch.  128.  The  fines  imposed  by 
the  Court  having  been  paid  into  the  hands  of  the  mar- 
shal, a  motion  was  made  in  behalf  of  Mr.  Marqnandy 
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collector  of  Newburypori^  to  have  Ibe  same  paid  over  io 
him  for  distribution  pursuaot  to  the  9l8t  aectioo  of  the 
taaie  act* 

O.  Blakcy  District  attorney,  stated,  that  he  bad  been 
requested  by  the  collector  to  make  the  motion ;  but  should 
lubmit  it  to  the  Court  without  argument.  The  practice 
had  uniformly  prevailed,  in  cases  of  fines  under  this  act^ 
to  pay  them  directly  into  the  Treasury,  and  no  instance 
had  heretofore  occurred,  in  which  they  had  been  claimed 
or  received  by  a  collector  for  distribution^ 

By  the  Court.  It  is  not  a  little  extraordinary,  that 
this  question  should  have  slept  in  silence  during  so  long 
a  period.  The  91st  section  of  the  act  of  March  2d,  1799) 
eh.  128,  provider,  that  all  fines,  penalties  and  forfeitureSi 
recovered  by  virtue  of  that  act,  and  not  otherwise  appro- 
priated, shall,  after  deducting  all  proper  costs  and  charges, 
be  disposed  of  as  follows,  one  moiety  shall  be  for  the 
use  of  the  United  States^  and  be  paid  into  the  Treasury 
thereof  by  the  collector  receiving  the  same;  the  other 
moiety  shall  be  divided  between,  and  paid  in  equal  pro* 
portions  to,  the  collector  and  other  officers  of  the  cus- 
toms specified  in  the  act,  with  a  proviso  giving  a  moiety 
of  such  moiety  to  the  informer,  by  whose  information  to 
the  collector  the  same  fines,  penalties  and  forfeitures  shaR 
be  recovered.  The  89th  section  of  the  same  act  author- 
izes the  collector  io  receive  all  penalties,  recovered  under 
the  act,  from  the  court  or  the  proper  officer  thereof, 
and  farther  enacts,  that  "on  receipt  thereof  the  said 
collector  shall  pay  and  distribute  the  same  without  delay 
according  to  law,  and  transmit  quarter  yearly  to  the 
Treasury  an  account  of  all  monies  by  him  received  for 
fineSy  penalties  and   forfeitares,   during    such    quarter." 
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The  former  act  for  the  collection  of  duties,  ^  which  wai 
repealed  by  the  act  of  1799«  contains  similar  provisiont 
as  to  distribution  of  Jines^  penalties  and  forfeitures,"  and 
as  to  the  receipt  and  distribution  of  penaltiea  by  the  col- 
lector;' but  there  is  no  clause  respecting  the  transmissioii 
of  quarterly  accounts  of  monies  received  for  fines^  penal- 
ties  and  forfeitures.  As  the  89th  section  of  the  act  of 
1799  is,  with  the  exception  of  this  clause,  a  substantial 
re-enactment  of  the  67th  section  of  the  act  of  1790,  it 
is  highly  probable,  that  a  doubt  had  arisen,  whether  the 
right  of  the  collector  to  receive  and  distribute  '^  penal- 
ties,'' included  that  of  receiving  and  distributing  "  fines," 
and  that  this  clause,  among  other  objects,  was  meant  to 
obviate  that  doubt.  This  explanation,  if  correct,  will  in 
part  account  for  the  unsettled  state  of  the  present  ques- 
lion. 

On  looking  at  the  language  of  the  act  of  1799,  it  seems 
difficult  to  resist  the  impression,  that  "  fines"  in  the  tech- 
Dical  sense  of  the  word,  as  well  as  *^  penalties,"  are  to  be 
received  and  distributed  by  the  collector.  There  are 
indeed  but  two  cases,  in  which,  technically  speaking, 
fines  are  contemplated  to  be  imposed  by  the  act,  viz*  in 
cases  of  obstructing  officers  of  the  customs*  and  of  per- 
jury.* In  all  other  pecuniary  forfeitures  within  the  act, 
the  legislature  seem  to  have  directed,  not  the  process  of 
indictment,  where  a  fine  might  be  imposed,  but  an  action 
or  information  of  debt ;  for,  at  common  law,  wherever  a 
penalty  is  given,  and  no  appropriation  or  method  of  re- 
covery is  prescribed  by  the  act,  an  action  or  information 
of  debt   lies,   and   not  an  indictment.*    There  may   be 

U  Jug.  1790,  ch.  3i.  'Sect.  09.     .         ^Sed.  67. 

^Sert.  71.  ^8eei,9». 

-•Rig  VI.  MaUand,  2  Str.  828.— ^domt  vs.  ffoods,  2  Onmdh  338. 
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good  reason  for  this  distinction,  for  penalties  and  forfeit- 
ures may  be  remitted  by  the  Secretary  of  the  Treasury 
under  the  act  of  March  3d,  179r,  ch,  67;  but,  notwith- 
standing the  language  of  that  act,  it  is  extremely  doubtful 
if  fines  for  offences,  technically  speaking,  can  be  so  re^ 
mitted,  since  the  constitution  has  committed  to  the  Presi- 
dent the  power  to  grant  reprieves  and  pardons  for  offences 
against  the  United  States.'' 

It*  is  singular,  that  bribery  of  officers  of  the  customs 
•bould,  by  the  act  of  1799,  be  punishable  only  by  a  pe- 
cuniary forfeiture  ;  and  still  more  singular,  that,  as  no 
other  appropriation  of  the  penalty  is  made,  half  of  that 
penalty  might,  following  the  letter  of  the  act,  be  received 
by  the  very  party  bribed,- 

Of  the  policy  of  a  distribution  of  fines  imposed  for  pub- 
lic offences,  or  of  allowing  them  to  be  received  and 
distributed  by  collectors  of  the  customs,  in  cases  within 
the  express  purview  of  the  act  of  1799,  we  do  not  pre- 
tend to  judge.  It  is  sufficient  for  us,  that  the  legisla- 
ture have  expressed  their  will  in  direct  and  unequivocal 
terms ;  and  we  accordingly  direct,  that  the  fines  imposed  up- 
on the  defendants,  and  now  in  the  hands  of  the  marshal, 
after  deducting  the  proper  charges  allowed  by  the  Court, 
be  paid  over  to  the  collector. 

7  United  SUUet  vi.  Mann,  anU  VoL  1,  pp.  177—186. 


Harvst  i».  RicflARDS,  ADMINISTRATOR  cum  tettttmenio  annexo  or 
Jambs  Mowrt. 

iMoe  out  of  chaooeiy. 

A.T  the  last  term  of  this  court,^  an  order  was  made,  direct- 
Ing  the  parties  in  this  cause  to  proceed  to  trial  at  law, 

\  Jnie,  p.  216. 
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upon  the  following  point,  vis. :  ^*  Whether  the  said  Maty 
Harvey  is  the  sister  and  sole  next  of  kin  of  the  said  JatMS 
Mowrtfy  otherwise  called  Murray^  or  not  V*  The  trial  to 
be  had  by  a  jury  for  that  purpose  to  be  duly  impanneled, 
and  after  the  trial  had,  the  parties  to  resort  to  the  equity- 
aide  of  the  Court  for  such  farther  orders,  as  should  be  ne- 
cessary and  proper. 

By  consent  of  the  parties,  a  special  jury  was  impanteled' 
to  try  this  issue,'  who  returned  their  verdict  as  follows : 

*<The  jury,  having  maturely  considered  the  evidence 
produced,  find  that  the  said  James  Murray^  alias  James 
Mowryt  was  the  legitimate  son  of  Joshua  Mowryf  and 
Hopef  his  wife,  and  that  one  John  Mowry,  his  brother,  now 
living,  and  3Iary  Harvey^  the  complainant,  his  sister,  are 
his  sole  next  of  kin  and  heirs  at  law." 

s  The  practice  of  sommoDing  special  juriei  appears,  from  the 
records  of  our  courts,  to  have  been  earlj  prevalent  in  MassachU' 
settt;  (a)  bat  it  ba.v  been  long  diRused,  and  there  is  now  no  power,  in 
any  state  court  of  this  state,  to  proceed  otherwise,  than  bj  a  Jaiy 
returned  and  selected,  according  to  statute  provision,  by  drawing  their 
names  from  a  box  iLept  for  that  purpose  by  the  selectmea  of.eark 
town. 

*  (a)  M.  S.  S.  Records.  Court  qf  Jssistants,  SvfoUc  County.  March^ 
1691,— ^fuirew  B^kher  vs.  Jamei  Lloyd.  Appeal  from  the  County 
Court  in  an  action  on  a  charter  party.  The  appellant  desired  a  spe- 
cial jury  of  merchants,  which  was  accordingly  granted.  There  are 
many  like  cases. 
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S  Hoo.  JOSEPH  STORY",  Aiiociate  Justice  oTthe  Supreme  Court 
<  Hon.  DAVID  HOWELL,  Dutrict  Jodge. 


BboWBT  AVO  ItIS,  Tf.   MiNTURN  AND  CHAMPLIJf. 

An  afngomeDt  of  iproferty  for  the  benefit  of  cMiton  if  good  ag»inrt  a  wbteqaoit 
attacbmeDt,  although  the  creditors  were  not  originally  partici  to  the  antgnmcat, 
if  they  have  in  feet  assented  thereto  before  the  attaehment 

Oners,  if  soeh  assent  be  necessary,  to  make  mch  an  assignment  valid  agahist  at- 
tachments  of  other  credhon. 

J  HI8  was  an  action  on  tbe  case,  to  recover  the  amount  of 
certain  notes  made  by  tbe  defendants  and  endorsed  to  the 
plaintiffs.  There  was  a  plea  in  abatement  and  issue  thereon, 
arising  .under  tbe  state  laws  of  Rhode  Island,  in  which  the 
sole  question  was,  whether  the  goods,  attached  in  the  suit, 
were,  at  the  time  of  the  attachment,  the  property  of  the  de* 
fendants  or  not., 

Upon  the  trial  of  the  cause,  it  appeared  in  evidence,  that 
the  goods  attached  were  the  schooner  Sally  and  cargo, 
which  bad  arrived  at  Newport  from  Canton.  The  Sally 
and  cargo  originally  belonged  to  the  defendants,  who  were 
merchants  at  New  York,  and  all  the  papers  and  documents 
of  the  vessel  and  cargo  were  in  their  name  at  the  time  of 
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her  arrival.  During  the  voyage,  the  defendants  having  failed 
in  buainesBy  on  or  about  the  6th  of  October,  1814,  executed 
an  aatignment  of  a  large  masB  of  property,  including  the 
Sally  and  cargo,  to  Meaars.  Hotie,  Nembold  and  Abbots  for 
the  benefit  of  certain  creditors  enumerated  in  a  schedule 
annexed  to  a  declaration  of  trust  accompanying  the  assign- 
ment. There  was  an  attendant  bond  given  by  the  defend- 
ants to  the  trustees,  at  the  time  of  the  assignment,  as  addi- 
tional security,  acknowledging  a  debt  equal  to  the  amount 
due  to  ail  the  scheduled  creditors.  None  of  the  creditors 
were  parties  to  (he  original  assignment ;  but  it  was  in  fact 
made  at  the  instance  and  with  the  assent  of  two  of  ihe 
banks  in  Neru  York^  which  were  credilors  to  a  very  large 
amount,  and  as  to  some  of  their  claims,  had  a  priority  given 
in  the  assignment.  Most  of  the  other  creditors,  within  a  few 
days  after  the  assignment,  and  before  the  arrival  of  the  ves- 
sel, assented  to  it,  and  had  in  fact,  since  that  time,  received 
their  dividends,  under  its  authority.  The  Sally  arrived  at 
Newport  on  the  26th  of  October,  1814,  and  on  the  same 
day  possession  was  taken  of  the  vessel  and  cargo  by  the 
agents  of  the  trustees,  with  the  consent  of  the  master,  in 
virtue  of  the  assignment ;  and,  in  the  manifest  of  the  eptry 
at  the  customhouse,  a  memorandum  of  the  title  of  the  trus- 
tees was  added  in  the  original  column  of  the  consignment. 
The  present  attachment  mas  made  on  the  28th  of  the  same 
month  of  October. 

Thomas  Burgess  and  Burrill,  for  the  plaintiffs,  contend- 
ed, that  the  assignment  was  void,  the  creditors  not  having 
originally  been  parties  to  the  assignment ;  and  that  there- 
fore it  was  a  fraud  upon  the  attachment  law  of  the  state  of 
Rhode  Island;  and  they,  in  the  next  place,  endeavoured  to 
establish  that  the  assignment  was  fraudulent  in  point  of  fact. 
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Hasard  and  Searle^  for  the  defendants,  contended,  that 
it  was  not  material  that  the  creditors  should  have  been  ori- 
ginallj  parties  to  the  assignment ;  and  that,  at  ail  events,  it 
Was  suiBcient  if  tfaej  assented  before  the  present  attach* 
inent  was  made  ;  even  supposing  an  asseift  was  necessary 
to  snstain  the  assignment.  That  in  fact  the  creditors  had 
generally  so  assented,  and  the  two  banks  in  New  Yorkf 
who  were  the  original  projectors  or  advisers  of  the  assign- 
ment, were  creditors  to  an  amount  more  than  equal  to  the 
-value  of  the  Sally  and  cargo,  and  all  other  property,  which 
bad  come  to  the  hands  of  the  trustees ;  and  thst  there  was 
the  clearest  evidence  in  this  case,  that  the  whole  transaction 
was  bona  fide. 

STORY f  J.  (after  summing  up  the  evidence  to  the 
jury).  Upon  this  evidence  it  does  seem  to  me  that,  if  it  h 
believed,  there  is  not  the  slightest  imputation  of  fraud  in  the 
transaction.  The  assignment  was  made  for  a  meritorious 
purpose,  to  secure  the  payment  of  the  debts  of  bonafidai, 
creditors.  Every  debtor  has  a  legal  right  to  assign  proper- 
ty for  the  security  of  the  debts  due  by  him ;  and  so  far  from 
such  an  act  being  reprehended  by  the  law,  it  is  justified  and 
approved. 

It  is  argued,  however,  that  in  point  of  law  the  assignment 
was  fraudulent,  because  the  creditors  were  not  originally 
parties  to  the  instrument.  This  objection  cannot  prevail; 
for,  at  all  events,  it  is  sufficient  to  uphold  the  assignment, 
that  the  creditors  assented  long  before  this  attachment. 
The  assignment  was  made  for  their  benefit,  and  by  their 
subsequent  assent,  notified  to  the  assignees,  they  acquired 
not  only  an  equitable,  but  a  legal,  title  to  their  proportions 
of  the  trust  money*  Whether,  in  point  of  law,  such  an  as- 
sent be  necessary  to  uphold  the  assignment,  supposing  it 
(ood  in  other  respects,  I  do  not  decide.    I  am  aware,  that  it 
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has  been  holdeii»  that  general  aattignDientSi  made  without 
the  liaent)  but  for  the  benefit,  of  creditorB}  are  frauds  upon 
the  attachment  law.  But  there  are  great  authorities  oppos- 
ed to  the  principle  of  this  doctrine ;  and  I  desire  toreservo 
an  opinion,  until  it  is  the  turning  point  of  the  cause.  The 
present  case  steers  wide  of  the  objection.^ 

Tke  Jufy  found  a  verdict  far  the  dtfendanlt.^ 

1  Vide  Id  addition  to  the  anthorities  cited,  ante  vol  h  p.  429,  n0i$ 
e,  5  T.  H,424 — 5  T.  R.  530.—^  T.  R.  628.— 1  John  Cos.  \f>e,—l 
DaU.  R.  72.  139,  430.— 4  DaU.  R.  8d.— 1  Birm,  002.^2  B{»n.  174.^ 
1  Camfi.  R.  147.— Afetw  ▼&.  Havell,  4  Eatt.  R.  I— and  particniarlj 

Pickgtodc  YS,  Lester,  3  Maule  and  Selw.  371. 

%  ^  No  question  was  made  at  the  bar,  and  therefore  no  opinion  was 
gfyen  by  the  Court,  bow  far  the  plea  in  abatement  was  good  in  point 
of  law,  it  being  In  fact  contrary  to  the  return  of  the  olBcer.  It  has  been 

Sinerally  considered,  that  the  return  of  the  ofiicer  could  not  be  contra- 
cted In  the  suit  before  the  Court ;  and  that  the  parties  were  left  to 
their  remedy  for  a  false  return ;  or  if  property  were  attached,  that  the 
real  owner  (if  not  a  party  to  the  suit,)  mijbt  maintain  replevin  or  tres- 
pass.— Vide  Slajfion  vs.  ChesUr,  4  Mass.  R.  479.— Gsriner  vs.  HonMTy 
6  Jfstto.  K.  326.— Co]?^'«  Dig.  Retom  G. 


Falis  and  Athbasn  vs,  Maybcrst. 

IfoaeUoD  can  be  maiataioed,  against  a  matter  and  port  owner  of  a  ship  engaged  in 
the  tlave  trade,  by  bit  partoen  io  the  joiot  concern  $  nor  against  an  agent,  who  it 
party  to  the  origioa)  illegal  traflSc,  and  ba«  the  prooeeda  in  hit  bands.  If  a  thfp 
be  told  io  a  fsreigD  port,  to  evade  a  forfeiture  inconed  to  the  Unstad  Slifts,  m 
action  can  be  suitaioed  for  the  proceeds. 

Ad  aingnment,  fdth  notice,  of  a  chote  in  action,  founded  in  illegality,  will  not 
protect  the  parties  from  the  legal  oooiequeoces  attaehed  to  the  original  oootracf. 
If  a  cboee  in  actim,  iw<  negetiabU,  be  assigned,  mIknU  mstiee  of  any  iMd  m 
illegality  in  its  origia,  the  parties  are  not  precluded  from  setting  it  up  as  a  defenee; 
in  the  same  manner,  as  if  there  had  been  no  assignment 

In  an  action  between  the  original  parties,  an  assignment  to  a  third  person  cannot  be 
set  op  to  defeat  the  defonce  of  illegality  in  the  original  contract,  wikicb  is  asaignedw 

AssuursiT  to  recover  a  balance  of  account  due  from  (he 
defendanty  as  agent  and  factor  of  the  plaintiffs.    The  de- 
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ckraCioo  contained  tbe  moiiej  €<MiiitB,  and  fleveral  »paeial 
counts ;  in  some  of  which  the  promise  was  alleged  to  he  to 
the  plaintiffsy  and,  in  others,  to  the  plaiotiSs  as  trustees 
of  Bmjamin  Homer*  The  action  was  brought  in  Maj^ 
1803,  and  had  been  contUMied  for  manjr  yeals  under  a 
reference  to  arbitrators. 

The  cause  was  tried  upon  the  general  issue.  It  appear* 
ed  in  evidence,  or  was  admiffed  bj  the  parties,  that  tbe 
|>laintiffs  were  owners  of  two  third  pi^rts  of  the  brig  Peggjfy 
and  the  defendant  was  qoasler  and  owner  of  the  other  third 
part.  In  the  jear  ir99,  the  brig  was  fitted  out,  on  joint 
account,  on  a  slave  voj^age,  from  Boston  to  Georgiaf 
thence  to  the  coast  of  Africa,  and  thence  to  the  IVent^ 
Indies.  The  brig  accordingly  sailed  on  the  voyage,  went 
to  Africa,  and  there  look  on  tioard  150  slaves,  who  werfB 
carried  to  the  West  Indies  and  sold  ;  and  afterwards  the 
.brig  waSt  under  the  original  instructions  for  the  voyage  ai^ 
as  a  part  of  the  project,  sold  by  the  defendant  at  SU  Bwr^ 
tholomews. 

The  present  action  was  brcMight  to  recover  the  two  third 
parts  of  the  proceeds  of  said  voyage,  and  also  of  the  outfita 
of  the  voyage,  advanced  or  paid  by  the  plaiotiffs. 

The  plaintiffs  having  failed  in  business,  on  the  24th  of 
June,  1801,  drew  an  order,  in  favoor  of  Samuel  Branm, 
requesting  the  defendant  to  pay  him  or  order  the  balance 
due  on  one  half  o^  the  brigantine's  voyage^  deducting  <)iit-  , 
fit8,&c.,  which  order  was,  on  the  17th  of  the  ensuing  July, 
accepted  by  the  defendant.  On  the  same  day  (24th  of 
June,  1801)  the  plaintiffs  drew  another  order  in  flavour  of 
Benjamin  Homers  requesting  the  defendant  to  pay  him  or 
order  one  sixth  part  of  the  net  proceeds  of  the  brjg 
P^ggy^^  voyage,  and,  on  the  1st  of  December  following, 
the  defendant  agreed,  in  writing,  to  pay  to  said  Homer 
one  sixth  part  of  the  balance  that  might  be  due  on  sai^ 
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TOjage.  It  was  Miertedi  but  no  proof  was  effend^  that 
firofvn  had  aas ignM  over  all  hu  intoreati  aiidor  hm  aecept^ 
•d  order^  to  Homtr. 

Upon  these  facta^  a  verdict  was  taken  for  the  difeiMla«t^ 
voder  the  direction  of  the  court. 

And  now  Bohhin$^  of  eounsd  for  the  piabtifis,  moved 
Car  a  new  trial.  He  aaid,  that  be  did  not  contend  agaiiiat 
the  general  principle,^  that  no  action  at  law  could  be  amin* 
tained  upon  an  illegal  contract.  Here,  however,  tbo  into* 
reat  of  the  plaiotiffb  had  been  assigned,  and  the  assigneea 
are  pnrchasers  for  a  fMl  and  valuable  consideralion ;  aad 
the  suit  is  for  their  benefit.  They  are  not  aflfected  bj  tiM 
illegali^  of  the  contract..  BeaideB,  here  is  an  eapreaa  pci^> 
miae  to  paj  the  aasigneea. 

In  the  next  place,  the  defendant  is  sued  as  an  agent ;  and 
an  agent  cannot  take  advantage  of  an  illegnlitj  in  the  con- 
Inict  to  withhold  money  from  his  principal.  To  this  effeel^ 
are  Temmnl  vs.  EUM^  Farnur  vs.  BuswU.* 

'  But  anppoaing  thia  be  not  correct,  yet  the  pUnm  ate 
entitled  to  recover  the  money,  for  which  the  brig  was  aeU 
to  the  ITfst  In4u$. 

jErtmfar,ferthedeftDdant.  The  sale  of  the  bi^  was  a  paH 
of  the  original  illegal  transaction.  It  was  done  to  evade 
the  torfeitoro  inenrred  to  the  IMiM  fitolet.  The  case  of 
iitifteff  va.  Xiura'  la  decisive  i^ost  the  argonwnt  of  the 
other  side. 

^STORY^  JT*  Ton  need  not  labour  the  argument  Oar- 
tahdy  thia  action  ominot  bo  matotamed.    Tho  tnOc  k 

'1  Jot.  and  PuO.  3.  *t  Bm.wtdFA2Ui. 

'2Bof.andFaK.371. 
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ibvet  it  a  OMMt  odioiM  and  borriUe  traffic,  Mnlrary  to  tlM 
pbioeat  prineiplfta  of  oatuval  justice  and  huasaaity.  Ami 
it  baa  been  very  forcibly  and  correctly  observed  by  a 
leeroed  Judge/  tbat,  abstractedly  speaking,  it  eanool  have 
a  legal  esistence.  The  laws  of  the  Untied  SimteSy  long 
before  the  inception  of  this  voyage,* 'prohibited,  under 
severe  penakies  (inclading  the  forfeitnre  of  the  vessel)  aiiy 
trade  by  Americmn  citiseaa  in  carrying  slaves  to,  firom,  or 
between  any  foreign  countries.  The  voyage  waa,  there* 
fere,  in  its  vewy  elements,  infected  with  the  deepest  pgdla* 
lion  of  illegality ;  and  the  present  action  is  brought  be« 
Iveen  the  very  partiea,  who  formed  and  oseeuted  thia 
i«|»reheasible  enterprise*  But  the  coort  are  told,  that  an 
nfgukt  has  no  right  to  set  up,  in  his  own  defence,  the  iHe^* 
gality  of  the  contract  between  bhmelf  and  his  prhicipah 
It  might  be  a  suffieieot  answer  to  tins  argwnenl,  that  this 
is  not  the  case  of  a  mere  agency,  but  of  a  partnerslup  in«n 
ilkgal  tnsnsaction ;  and  nolhii^  is  better  settled,  than  that, 
aa  between  partners,  no  action  can  be  sustuned  upon  a  com 
tract  m  violation  of  the  laws.  But  there  is  nothing  in  the  ar« 
gPMuent  itself,  standing  upon  the  footiiig  of  a  OMre  agency^ 
The  cases  cited  do  not  at  all  come  up  to  &e  position  oo»i 
tended  for  by  the  plaintiffs'  counsel.  The  most  that  they 
dei^ide  b,  that  if  money  due  on  an  lUegaLcontract  be  paid 
into  the  bands  of  a  third  person,  for  the  benefit  of  one  of 
the  parties*  he  may  maintain  anaotioo  toreeevorit,fer  it  Is 
money  pud  to  his  use.  But  they  do  not  decide,  that  if  the 
agent  be  a  party  to  the  original  transaction,  and  the  money 
in  his  hands  be  the  proceeds  of  the  illegal  contract,  such  a 
recovery  can  be  had  against  him.  Nor  do  T  perceive  how, 
upon  puneaple,  such  a  deciaioo  couU  bo  snalehKd.  A  party 

4  Sir  W,  Otmi^fFkmimonCaptwrii,  229. 
9  Jet  g2d  Monk,  17^4,  €k.lh 
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adiegiiig  bh  ewn  Ivrpitode  fthall  nirt  be  betrd  is  a  oovrf  of 
joBtice  to  BQstam  an  aetTofifeonded  upon  tt ;  aod^  where  the 
parties  stand  tn  pari  ddidOi  the  laiw  leaves  theiDy  as  it  fiodt 
them,  to  reap  the  fruits  ef  thefr  disbeiiesty,  as  well  at  thejr 
maj. 

As  to  the  sale  of  the  ship,  it  was  a  part  of  the  origind 
scheme,  evidently  adopted  to  eyade  the  forfMtare  hiflicted 
by  the  laws  of  the  Untied  Siahs;  and  caooot  be  distia- 
guiabed  from  the  other  items  of  ciaidi. 

Bat  great  stress  is  laid  on  the  circumstance,  that  there 
has  been  an  assignment  to  Mr.  Homer;  and  it  is  argued, 
that  at  all  events  this  contplefelj  porges  away  the  original 
sin  of  the  transaction,  especially  as  the  defendant  has  ex- 
pressly promised  to  pay  the  assignees.  In  respect  to  the 
e^tpress  promises,  founded  on  the  acceptance  of  the  orders 
drawn  by  the  plaintiffs,  it  is  sufficient  that  the  present  acftoo 
is  not  founded  on  them.  The  plaintiffs  cannot  draw  in  aid  of 
the  present  suit  promises  made  to  third  persons  ;  and  the 
counts  alleging  the  promises  to  be  to  the  plaintiffs  as  trus* 
tees  are  wholly  unsupported  by  the  evidence.  Whatever 
may  be  the  case  therefore  in  a  suit  brought  by  the  assignees 
in  (heir  own  names  on  the  acceptances,  it  is  clear  that,  as 
between  the  parties  to  this  suit,  the  assignment  cannot  af-> 
feet  the  legal  conclusion  applicable  to  easea  of  illegal  con- 
tracts. 

It  is  not,  however,  pretended  that  the  assignees  are  pur- 
chasers for  a  valuable  consideration  wUkaut  notice  of  the 
original  transactions  If,  under  soch  circumstances,  the  as- 
signment could  wipe  away  the  original  stains,  it  would  be 
the  most  cheap 'and  facile  absolution,  tl\at  fraud  or  cunning 
could  devise.  It  wouM  be  a  carte  Mancbe  fbr  a  general  par- 
don of  all  offences.  I  do  not  so  understand  the  law.  The 
general  rule  is,  that  the  assignee  of  a  chose  in  action  cannot 
stand  in  a  better  situation  than  his  assignor,  as  to  his  righta 
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agaiiitt  otfcer  pertMiti  detived  from  tbe  aMigBineat.  Tbtre 
are  execptions  to  thii  rolei  fouMled  upon  public  policy ;  bat 
Hloy  do  not  toach  tbe  preaeat  case*  Where  the  aMigaeei 
bave  aotioe  of  the  aalure  aad  the  circoaiataacea  of  tbe 
claim,  thej  are  uniformly  held  affected  by  all  the  legal  cod*- 
MN|aeocea  attached  to  ita  original  character,  even  in  respect 
to  negotiable  instromentt/  And  where  the  instrument  ia  not 
negotiable,  even  a  want  of  notice  has  not  been  supposed  to 
give  validity  to  the  assignment  of  a  chose  in  action,  which,, 
as  between  the  original  parties,  was  infected  with  fraud  or 
illegality*  It  is  indeed  extremely  doubtful,  whether  after  the 
esprese  acceptances  of  the  defendants,  an  action  can  be 
maintained,  even  with  the  consent  of  the  assignees,  against 
the  defendants,  upon  the  origiaal  contract.  As  the  point  was 
np>t  raised  at  the  trial,  it  is  not  necessary  to  decide  it  But 
for  tbe  ether  reaaooa  the  motion  for  a  new  trial  is  overruled. 

•  Steers  vs.  Lashley,  6  T.  R.  61.— Broim  vs.  Turner,  7  T.  B.  630, 
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A  former  jadgment  is  no  eiridenoe  io  ao  actioD,  except  between  the  nme  partiei  or 
their  pririet .  ' 

If  an  afcst  to  coQiect  «iid  Tscdve  |m|tiCHi  of  hilli,  traamti  then  to  Irii  own 
private  agent  to  receive  the  money,  and  place  the  amount,  when  received,  to  hit 
private  credit,  payment  to  such  agent  is  payment  to  the  original  agent ;  and  if 
there  be  a  ftulnre,  it  it  the  lots  of  tiM  latter,  and  dot  of  Sis  principal. 

AJMitri^  this  applici,  where  the  mmey  has  been  diftwo  for  by  a  biU  in  fovoor  of  a 
third  person,  whirii  has  been  accepted  before  the  failure. 

AsstrMPBiT,  to  recoTer  a  sum  of  money  due  from  the  de- 
fendants, as  agents  of  the  phinttff,  who  is  surviving  partner 
of  the  firm  of  Tdber  and  Gardner,  under  the  following 
cittumatances  :t- 
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Taber  and  Gafdiiar,  io  18A2»  being  owoen  of  cvtaia 
biUs  drtwD  upon  the  Frencli  goTisraBient  by  Qenend  Le 
ClerCf  teat  them  to  Franc$  by  their  agent  Mr.  JBom,  vha 
was  then  bound  on  a  vojage  to  Bomrd§aux9  in  .the  brj§ 
PoUjf9  belonging  to  the  plaintiff  and  hie  partner.    .The 
cargo  on  board  was  on  the  joint  account  of  JBoaa,  To&OTt 
and  Gfarifnar  ;  and,  on  the  arrival  at  AHirdeanaBrit  waa  conr 
Signed  to  the  defendants^  who  were  then  merchants  in^thiU 
citj,  for  sale.    Mr.  Bou^  finding  thnt  he  could  not  atU 
the  bills,  placed  Aeni  in  the  hands  of  the  defendants^  #rK 
ginally  for  the  purpose  of  hating  them  accepted,  ipd  uUI* 
tnateiy  for  the  purpose  of  haying  the  proc^d%  when  paid 
bj  the  French  goTernment,  lodged  ui  the  hands  of  th« 
defendants.    In  the  mean  tune,  the  defendaofv.  advanced  n 
return  cargo  for  the  Foliy,  upon  the  joint  account  of  all 
the  concern ;  and  it  was  agreed,  that  the  proceeds  of  the 
bills  should,  when  paid,  be  carried  to  the  credM  of  this 
advance.     PerroU  one  of  the  defendants,  was  a  partner  in 
a  banking  house  at  JSotfrdeour,  under  the  firoi  of  Perrot 
and  BimtaUf  and,  sometinie  in  September,  1802,  the  billa 
were,  bj  direction  of  the  defendants,  transmitted  by  Par* 
rot  and  Btnaon  to  the  banking  house  of  Messrs.  D^Hotd^ 
Thomas  and  Co.  at  Pom,  with  instructions  to  procure 
acceptance  and  payment  of  the  same  bills,  and  to  carrj 
the  amount,  when  paid,  to  the  credit  of  Perrot  and  BiniOHm 
Mr.  fioM,  soon  afterwards,  went  to  ParU^  and  while  therOf 
about  the  26tb  of  October,   1 80S,  received  a  letter  from 
Perr^  and  Lee,  informing  him,  Ubat  the  bills  had  been  sent 
to  Messrs.  D^  Hotels  Tkovuu  and  Co.  and  encloaiiig  an 
open  letter,  introducing  him  to  that  house,  and  also  contain* 
iBg  fKrections,  that  the  money,  when.receiFed^  waa  to  be 
placed  to  the  credit  of  the  banking  house  of  Ptrrot  and 
JBtnsau.    The  letter  of  introduction  waa  duly  delivered  to 
Messrs.  D'HoUl,  Thotnas  and  Co.    On  the  18th  of  Ja- 
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imtrjr,  1808^  Mn  Bom  called  at  the  buiknig  boose  of 
B^HoiHt  Thomas  and  Co.  and  was  there  informedy  that 
flie  trills  bad  l>eeo  duly  accepted  and  paid  by  tbe  French 
gOTemaient,  on  the  7th  of  the  same  month  ;  and  that  the 
amount  bad  been  doty  credited  to  tbe  aceonnt  of  Perrot 
and  Bineam ';  and  tbe  credit  was  accordingly  shown  to  Mr. 
JBosSi  in  the  ledger  of  tbe  banking  boose. '  Mr.  Boss  im* 
mediately  gave  notice  of  these  facts  to  the  defendants  by 
lefteri  apd  requested  fbe  amount  to  be  passed  to  tbe  credit 
of  fbe  ipoyage  of  tbe  Polly f\bnt  receired  no  answer.  On 
tbe  25tb  of  January 5  1803»  Messrs.  D^HfAtU  Thomas  and 
Oo.  .storppied  payment.  In  tiie  mean  time  Perrot  and  Bu 
ntau  bad  drawn  biHs  of  exchange,  at  smgle  usance,  upon 
Messrs.  jyKoM^  Thomas  and  Co.  for  the  ^hole  amount 
ef  the  money  so  carried  to  their  credit,  in  favour  of  a  third 
parson,  which  bills  bad  been  duly  accepted,  and  when  seen 
by  Mr.  Boas,  were  in  tbe^hands  of  another  banking  bouse 
at  Paris.  In  consequence  of  the  arrival  of  tbe  Polly^  on 
a  second  Toyage  on  joint  account,  at  Bourdtanx^  consigned 
to  the  defendants,  Mr.  Boss  retomed  to  Bomdsanx  about 
tbe  2atb  of  February,  1802,  and  remained  there  until  tbe 
sixth  day  of  April  following.  A  day  or  two  before  this 
time,  bis  ressel  being  fitted  for  sea  with  a  return  cargo,  he 
coiled  on  the  defendants  for  an  adjustment  of  accounts,  and 
then  was,  for  tbe  first  time,  informed  by  the  defendants, 
that  they  worfd  not  allow  tbe  credit  of  the  biUs  received 
by  tbem.  Mr.  Boss  remonstrated  with  them  in  vain,  and 
was,  finally,  obliged  \o  settle  the  accounts  and  admit  a 
balance  due,  of  45762  francs ;  and  at  his  request,  and  for 
bis  security,  on  tbe  credit  side  of  the  account,  the  follow- 
tbg  memorandum  was  added  :*— *'April  6.  By  amount  of 
General  Ls  Cferc'a  bills  in  tbe  hands  of  Messrs.  D'Hoiel, 
Thomas  and  Co.  not  received  from  these  gentlemen,  when 
received  to  be  placed  to  tbe  credit  of  this  account." 
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The  defendaDls  afterwards  comflieficed  a  aaU,  id  RMle 
Island^  against  Bony  Tabtr  and  ffardneTf  for  said  bataate 
of  45702  francH,  and  finally  recovered  jttdgmeot  hoi  said 
■ttity  which  had  been  fully  aatisfied. 

The  present  action  was  brought  to  recover  the  anoont 
of  the  biUs  received  by  D^Hoitlf  Thomas  mtd  Co.  and 
carried  to  the  credit  of  Perroi  and  Biwau,  as  abote 
stated. 

At  the  trial,  the  defendants  counsel  contended,  that  tlie 
action  was  res  adjudictUa^  and  therefore  couKl  not  be  sne* 
tained  ;  and  ia  support  of  this  Qbjectioo»  offisred  the  record 
of  the  action  of  Perrot  and  Lee  vs.  Ba99,  Teiber  and 
Gardner. 

8TOR  F,  J.  The  record  cannot  be  read ;  it  is  res  inlsr 
altos  acta.  A  former  judgment  can  only  be  evidence, 
where  it  is  between  the  same  parties,  or  their  privies. 
The  parties  here  are  not  the  same  ;  so  far,  tberefgre,  from 
its  being  conclusive  evidence  against  Ihe  plaintiff,  as«a 
former  judgment  upon  the  same  cause  of  aclion,.  it  is  not 
evidence  at  all. 

The  defendants*  counsel  thmi  contended : — 1.  That  as 
the  money  had  never  actually  come  into  the  bands  of  tbe 
defendants,  or  of  tteir  bankers,  Perrot  and  Htnsati,  no 
recovery  could  be  had  against  them.  %  That  if  a  right  or 
action  had  attached,  it  was  waived  by  Mr.  Boee,  by  die 
memorandum  on  the  account. 

The  counsel  for  the  plaintiffs  denied  the  legal  conreet-* 
BOSS  of  both  positions,  and  cited  J\faikew$  vs«  Hagden^ 
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STORYiJ.  (after  aummiog  up  the  evideDce.)  There 
seemt  to  be  very  little  dispute  as  to  the  facta ;  and  my 
duty  DOW  requires  me  to  state  the  law  oo  the  pointSi  which ' 
have  been  made  at  the  bar.  And  I  am  of  opinion,  that  as 
soon  as  the  monej  was  paid  into  the  hands  of  DUioielj 
Thomas  and  Co.  and  by  them,  pursuant  to  their  instruc- 
tions, carried  to  the  credit  of  Perrot  and  Bineatt,  the 
defendants  were  answerable,  in  the  same  manner  as  if  it  had 
been  paid  into  their  own  hands.  Payment  to  their  agent 
and  credit  to  their  account,  by  their  order,  was  a  payment 
to  themselves.  But  this  cause  does  not  rest  upon  this 
principle,  plain  and  incontestible  as  it  seems  to  me  to  be. 
The  money  was  actually  drawn  for  by  Perrot  and  BineaUf 
payable  to  a  third  person,  in  whose  favour  an  acceptance 
was  made.  Here  then  there  was  a  complete  appropriation 
of  the  funds  to  their  own  use.  From  the  moment  of  the 
acceptance,  the  money  was  legally  transferred  to  the  holder 
of  the  exchange,  and  neither  Bosb^  nor  the  defendants,  nor 
Perrot  and  Bineauy  had  any  legal  title  to  it.  No  possession 
or  use  of  the  property  could  have  been  more  complete. 

As  to  the  point  of  waiver,  it  is  rather  a  question  of  fact, 
than  of  law.  It  was  competent  for  the  plaintiff  to  waive 
his  right  to  hold  the  defendants  to  payment,  and  to  agree 
to  look  only  to  D^ Hotels  Thomae  and  Co.  But  such  an 
agreement  ought  to  be  proved  by  the  most  clear  and  satis- 
factory proof.  The  agent,  Mr.  Boss^  has  sworn  explicitly, 
that  he  never  made  such  agreement,  and  that  the  me- 
morandum on  the  account  was  merely  introduced  at  his 
solicitation,  to  shew  to  his  principals,  that  he  had  not  mis« 
spent  their  funds.  You.will  take  also  into  consideration  the 
peculiar  circumstances  in  which  he  was  placed,  and  decide 
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for  jroorielyef  t  whether  to  oofeir  adTantege  was  not  taken 
of  them. 

ftarie  aad  AoWm,  6r  the  plaiaiUr. 
IKMter  aad  BtrriBt  for  tba  defeodaats. 


•This  If  tlM  umm  eua  raportad  ia  9  GraacA,  39.  Tba  aaaae  was 
artc^aall/  tried  bj  the  District  lodge,  aooie  ^ean  before  Mr.  Jostice 
6t&r^  eame  to  the  bearh ;  aad  the  Jadgmeat  readered  at  that  trial 
«as  raverted  by  the  Smpreiae  Court,  and  the  present  was  a  aevr  trial 
tad  oader  the  award  oTa  new  trial  opoa  the  rererial. 
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origin,  the  parties  aie  not  pr&> 
eluded  from  setting  it  up  as  a 
defence,  in  the  sivme  manner,  as 
if  there  had  been  ne  asfiignment. 

ibid. 

6.  la  an  action  between  the 
original  parties,  an  assi|^nment  to 


a  third  ^lerson  eannot  be  set  up  t» 
defeat  the  defence  of  illegality  In 
the  original  eontraet.  iMd. 

ATTACHMENT. 

bee  Practick,  17. 
AssioHMEST,  2;  3. 

ATTORNEY. 

1.  If  an  attorney  of  the  United 
States  reside  within  one  hundred  ' 
miles  of  the  ptace  of  caption  of  a 
deposition,  he  must  be  notified. 

The  Jrgo.    314 

2.  Notice  of  taking  depositions 
should  always  be  given  to  the  at- 
torney of  record,  if  any.         S,  C. 

AUTHORITY. 
See  RsMissipir,  1,  2,  3,  9,  10. 

AWARD. 

1.  The  judgment  of  the  arbitra- 
tors is  conclusive  upon  all  matters 
of  foet.  If,  however,  there  be  a 
mistake  of  fact  apparent  upon  the 
face  of  the  award;  or  if  the  refo- 
rees  are  satisfied  of  a  mistake  of 
fact,  though  not  apparent  on  the 
face  of  the  award,  the  award  will 
be  recommitted  to  rectify  the  mis- 
take. But  it  is  no  ground  to  set 
aside  the  award. 

Kteine  vs.  Caimra.    61 

2.  Referees  are  judges  as  well 
of  the  law,  as  of  the  fact.  Under 
a  general  submission,  the  parties 
are  presumed  to  agree  to  refer  to 
them  every  thing,  both  as  to  law 
and  fart,  that  is  necessary  for 
the  decifiion.  And,  under  such  a 
submission,  they  are  not  restrict- 
ed to  the  dry  principles  of  law, 
but  may  award  accord iug  to  equity 
and  good  conscience.  Ibid. 

3.  If  referees  refer  a  point  of 
law  to  the  Court,  by  spreading  it 
on  the  award,  and  mistake  the 
law,  their  award  will  bo  set  asid^ 
But  if,  admitting  the  law.  they  in- 
tentionally decide  contrary  there- 
to upon  principles  of  equity,  it  ta 
no  ground  to  set  aside  the  award. 


•TlBLBi  te. 
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4.  If  thej  nake  a  general  avard, 
it  caoDot  bfi  impeMshed  collate- 
rallj,  or  b^  eTidenoe  aliunde,  for 
mif  take  of  law  or  fact ;  for  their 
Jadgmeot  is  ooockitiTe  in  both  r^ 
spects,  anless  there  be  fraud  or 
misbehaTioar.  Ilnd. 

5.  If  the  sobmiBsion  be  general, 
and  the  award  be  of  a  particolar 
thing,  it  will  be  presumed,  that 
nothing  else  was  in  controyersj, 
unless  the  contrary  appear ;  and* 
in  the  latter  case,  the  award  will 
be  recommitted.  Ibid. 

6.  It  is  not,  in  general,  expedi- 
ent for  referees  to  state  the  prin- 
ciples of  their  award. 

8.  C.    72 


BAB. 


See  JuDQMSHT,  1,  2. 


BILLS   OP    EXCHANGE   and 
PROMISSORY  NOTES. 

1.  A  promise  to  accept  a  wm- 
^aekting  bill»  if  shewn  to  a  third 
person,  who,  upon  the  faith  of 
saeh  promise,  receives  the  draft 
for  a  valoaMe  consideration,  is  in 
law  an  acceptance. 

Parson  TS.  CooUdge,    238 

2.  And  it  is  immaterial  wheth- 
er the  consideration  be  apre-e^rifff- 
tii^debt,  or  money  advanced  at 
the  time.  Ibid, 

3.  What  is  sulBcient  ev^idence 
of  an  admission  by  the  acceptors 
of  an  endorsement  to  the  holders. 

JMd. 

4.  A  bill  of  exchange,  express- 
ed to  be  collateral  to  a  ransom 
bill,  is  a  contract  upon  which  an 
action  may  be  sustained  at  com- 
mon law ;  the  plaintiff  and  payee 
being  an  alien  friend. 

Maiionnaire  vs.  Keating,    925 

5.  In  an  action  upon  such  bill 
of  exchange,  the  capture  most  be 
taken  to  be  justifiable,  and  the 
ransom  regular.  8,  C.    325 

6.  Of  the  evidence  to  prove  a 
lost  note. 

Peabo^  vs.  Denton.    351 

7.  A  notarial  copy  was  permit- 


ted to  go  to  the  Jury,  u  a  ftir 
gfonnd  for  presuming,  when  taken 
in  connexion  with  the  testimony 
of  a  witness,  that  the  paper  exhi- 
bited to  the  notary  was  the  same* 
which  had  been  in  the  witnesses 
possession,  and  acknowledged  by 
one  of  the  defendants. 

fif.C.    351 
8.  After  a  great  iapee  of  time. 
It  will  be  presumed  that  no  de- 
mand will  be  made  upon  such  note 
bya5ofia,^de  holder. 

8.  C.    353 
iSee  PaiNciPAL  and  Aoknt,  3,  4. 

BILL  IN  EQUITY. 

1 .  If  the  Supreme  Court  of  Pro- 
bate, on  appeal,  reverse  a  decree 
of  distribution  made  by  the  inferi- 
our  Court,  such  reversal  is  no  bar 
to  a  subsequent  suit  by  the  parties 
claiming  as  heirs  or  representar 
tives.  j4  fortiori,  it  is  no  bar  to  a 
bill  in  equity. 

Harvey  vs.  Richardt.    216 

BLACK  BOOK    OF  THE  AD- 
MIRALTY. 
I.  Account  of  it. 

De  Lovio  vs.  Boit.    404 


BOND. 


See  MbETGAflK,  1. 


BOTTOMRY. 
See  JuBiSDicTioify  4,  5,  10. 
Peactigb,  8. 
Ship,  4ic.  7. 

CAPTORS. 

1.  Entitled  to  a  decree,  not- 
withstanding an  irregularity  pro- 
ceeding from  mistake  or  negli- 
gence. The  Diema.    M 

2,  Probable  cause  of  capture 
justifies  and  exonerates  the  captors 
from  all  losses  and  damages  conse- 
quent on  such  capture.  What 
constitutes  such  probable  cause. 

Tke  Rover.    240 
Maitonnaire  vs.  Keating,    336 
1.  A  special  order  of  the  sove- 
reign, tlHKigh  contrary  to  the  law 
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orMttloiii,Jttrti(iettli9  capton  In 
all  CribaiMlft  of  priae.    But  fii#r«. 
wiietiMr  a  mNilral  trilNaal  of  priia 
wmiM  lend  iU  aid  to  oaforeo  » 
oaptare  auide  uader  rack  ordar. 
MMtmnahv  ts.  KtaHng.    33il 
8ee  Pane,  14,  16,  le,  3t»  », 
40,  44,  40. 
FiaTBEa  Proot,  1,  2;  3. 
Peaotioc,  86. 

CAPTURE,  OOLLUSIVC. 

1.  ClrciimstaoeM  shewing  colla* 
sire  capture,  and  inducing  condem- 
nation to  tlie  {/fitted  StMUt. 

Tke  Botknea,  &c.  .    78 
neOeorgf.    S49 

CAsnvfi. 

See   UofTtLB  OOCVPATIOH. 

CHANCERY. 

I.  An  issue  out  of  Chancery  to 
tI7  a  question  of  legUimacj. 

Harvey  rs.  Riekardi.    669 

CHARTER-PARTY, 

1 .  If  there  be  a  covenant  to  pro- 
ceed to  a  foreign  port,  and  talce  in 
acarco,  and  return  thereiritb  to 
the  united  States  fbr  a  stipulated 
hire,  and  the  ship  go  to  the  foreign 
port,  and  the  charterer  deciioe  to 
put  anj  cano  on  board,  Che  owner 
is  not  boundto  come  home  empty, 
but  may  engage  in  another  TOyacn, 
and  take  another  cargo,  on  freight, 
for  the  United  8UUe$^  and  ^  the 
freight  so  earned  caftnot  i»e  ciaim- 
ad  by  the  charterer. 

KUine  vs.  Orforv.    61 

S«  If,  by  the  terma  of  the  char- 
tari>arty*  the  ship  is  to  be  aavigaAr 
•d  at  the  ebane  and  expense  of 
the  owner,  and  especially  if  tlia 
wMa  touMge  of  the  ship  is  not 
let  to  hire,  tbe  charterer  is  not 
owaer  for  tke  voyage.  /ftid* 

3.  if  the  charterer  faii  to  load 
the  ship,  he  is  Iktbie  to  pay  the 
fane  fireight,  in  case  ehe  returns 
cospty,  as  would  have  been  earned, 
if  he  had  complied  with  bis  oove- 
■ant.  B.C.    73 

See  Covenant. 


CLAIM. 
Sao 


1. 


CLERK. 

1.  TbeClerk  b  iMUBM  t»  kH 
eomaiestoiaBp—  noneydapotited 
ina  bank,  sniject  to  the  ofder  af 
tke  OMBt,  in  tke  i 
If  actnaily  paid  latofcisi 

departs,  /"mcatt.    146 

8.  The  Clerk  Is  entitled  to 
COB  miinioM  apoii  pnaceodt  of 
priae  property  soM  1^  intertocn- 
tory  order,  and  paid  into  ooort  by 
tke  narskal.        l%e  Aury.    306 

COASTING  VBS8BL8. 

1,  Tke  6tk  seet.  of  tke  coasting 
act  of  Feb.  1798,  inflicta  a  forfeits 
ure  of  the  ship  and  cargo  only  in 
cases  of  lowiftetrsd  vessels  fiMind 
with  foreign  goods  on  board,  in  the 
ooMting  tradet  and  not  of  yanfly 
licensed  for  tke  ishories. 

TUEUxa.    4 

%.  If  a  voMol  licensed  for  tke 
coasting  trade  engage  iosmiuUi^ 
foreign  geods,  she  is  forfoitM  un- 
der tko  38d  sect.  ^  tke  aMstli« 
act.  The  Buokitioti,    47 

COLLECTOR. 

1.  Tke  presnoiptioa,  wkick  tlw 
kkw  makes  in  fovoar  «r  the  food 
tkith  and  integrity  of  a  colleator*  is 
for  his  own  protection ;  and  cannot 
vary  tiw  rights  of  tkird  pocaooa. 

lfwU0dS$aU$w%.Hi^flm4.    W 

S.  Until  final  Judgment,  the  col- 
lector kas  only  an  inchoate  title 
in  any  penalty  or  forfeituKci»  and  if 
a  eemisfion  oi*the  whole  lie  made» 
his  titi^  is  gano.  Bnt  after  final 
Jadgaiekt,  his  Hgkt  becomes  iado- 
feasibie,  and  eanaat  beafiaotad  by  a 
ramissioA.    TUMMtareUm.    522 

3.  iFWfinipoaedfocobatnaotmg 
oiBcers  of  tke  cnstoms,  as  well  «a 
pwaUieu  uiMler  tke  act  of  1796,  ck. 
129,  are  to  be  received  and  di&trl- 
btttedbytkeoollactor. 

£a  ports,  illisryiMmd.    5fi2 

See  RavanuB  Laws,  1,8,  4,  6. 
Orricaa,  1,2.3. 
Remission,  10. 


9AMA«e. 
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OOMMANDUL 

PftlTATBIft. 

eoMMissioii. 

BiM'  pfoperty  •slavW  to  all  ne«- 

tial  pr»pMt7  Mted  in  ridatiiig 

peotimlioUM.  _ 

jlWtoiMifllr«Tt.J[M(tiv.    339 

COMMISSIOlfEBa. 

1.  Afiioittod  to  ftato  tho  oe- 
eoaottof  aoniiM. 


CONSIDERATION. 

1.  No  action  oan  bo  tnafstaioed 
agalBBt  a  master  and  part  owner  of 
a  Bbip  engaged  in  the  slave  trade, 
by  Ms  partners  in  tiM  Joint  eoneem; 
nor  aalvt  an  amit,  who  is  parfj 
to  the  original  Illegal  traffic, and 
has  the  proceeds  in  hiK  hands. 

^Wsi  vs.  Mayberry.    560 

2.  If  a  ship  be  soM  in  a  tbretgn 
port,  to  «?ado  a  forfeitore  incnrred 
to  the  United  Staiez,  no  action  can 
be  sustained  for  the  proceeds. 

iMd. 
See  Bii«Ls  or  EzoHANoit  &€.  4. 


coNsirruTioN. 

1.  The  act  of  New  Hampshire 

of  the  19th  of  Jene,  1906,  allows 

iog  to  tenants  the  vaipe  of  im* 

«*   prorementB,    &c.   on    recoveries 

i^insl  them,  so  far  as  it  applies 

to  past  improvements,  is  contrary 

t<^  the  constitution  of  that  state. 

Soci«ly,  ^c.  vs.  VTheeler.  105 

'  3.  The  claniie  fn  the   UnU$4 

Btisfet  constitntioD,  cooceming  s« 

postjiuto  laws,  does  net  extend  to 

civil  rights  or  remedies. 

J5id.  138 
3.  Of  the  extent  of  jurisdiction 
of  the  courts  of  the  UnU$d  StaUt, 
derived  IVom  the  delegation  of 
"  all  cases  of  admiralty  and  mari- 
time Jnrisdictlon." 

D€lo9iom,Boit.    399 


GONSTRUGTION. 

1.  Generally.  sUtutes  are  to 
be  eoQstnied  te  operate  injkhiro^ 
nnless  a  retrospective  effect  be 
clearly  intended. 

PrineeY^.  UniUiStaUi.    209 

2.  Of  the  construction  of  tiie 
words  ''or  elsewhere'*  in  ship- 
ping articles. 

Srown  vs.  Jones.    477 

3.  Of  the  construction  of  the 
repealing  clauses  in  the  act  of 
Apriil4, 1814,oh.  116. 

UniUd  SiiUu  vs.  HaywaHL    493 

4.  The  act  of  27  February, 
1813,  ch.  175,  did  not  extend  to 
Mods  wbuqntrdhi  imported. 

The  MargareUa.     515 

5.  Of  the  construction  of  a  limi- 
tation of  time  in  the  shipping  ar- 
ticles for  a  cruise. 

TksBrviUi.    545 

CONTEMl»TS. 

1.  Of  the  practice  on  con- 
tempts. If  the  party  purge  him- 
seif  on  oatht  the  Court  will  not 
bear  collateral  evidence  for  the 
purpose  of  impeaching  his  testi- 
mony, and  proceeding  against  him 
for  the  contempt.  But  if  peijucy 
appear,  the  party  will  be  recog- 
nued  to  answer,  kc, 

UnUed  Statu  vs.  Dodge.    313 

See  WiTNKBSy  1. 


CONTRABAND. 

1.  In  what  cases  provisions 
are  contraband. 

JTV  Commercen.    261 
2.  Provisions  are  not  treated 
as  contraband,  when  tliey  are  the 
growth  of  the  neutral  exporting 
country.  S.  C.    285 

3.  provisions,  when  oestiped 
to  a  port  of  naval  equipment  of 
the  enemy,  and  a  fortiori^  if  des- 
tined for  the  supply  of  his  army, 
become  contraband,  and  subject 
the  vessel  and  cargo  to  confisca- 
tion by  the  other  belligerent-^ 
ipore  especially.  If  the  country 
of  the  captured  vessel  be  at  war 
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TifiliK  to. 


with  tluit,  to  wbieh  she  is  destin- 
ed. 

Maitmmaire  fs.  Ke&Ung*    335 


CONTRACT. 

See  CensiDEBATioR,  1,  2. 

AsSIOZf  MtNT,  4,  5,  6. 

CORPORATIOPT. 

1.  If  a  corporatioo,  established 
In  a  foreisn  coonlry,  sue  id  oar 
eoarts,  and  war  interrene  pend- 
ing the  suit,  this  is  not  sofficient 
to  defeat  the  action,  nnless  it  ap- 
pear on  the  record,  that  the  plain- 
tiffs are  not  within  any  of  the  ex- 
ceptions, which  enable  an  alien 
enemy  to  sue. 

Society,  8fc.  vs.  ffluekr^     106 

2.  There  is  do  legal  diiference, 
as  to  the  plea  of  alien  enemy, 
between  a  corporation  and  an  in- 
dividual. 8.  C. 

3.  In  what  respeets  a  corpora^ 
tion  may  be  considered  to  have 
commorancy.  8,  C.  131 

See  JuRisDioTioir,  3. 
Dojf  iciL,  2. 

COSTS. 

1.  How  costs  are  to  be  appor- 
tioned among  the  sereral  claim- 
ants in  prize  causes. 

'       Tke  Hiram^  &c.    60 

2.  Practice  as  to  costs  and 
eharges,  where  sereral  parties  in- 
tervene for  separate  interests. 

The  LouistUa,    307 

3.  In  cases  of  claims  on  pro- 
ceeds in  the  custody  of  the  Court, 
where  other  parties  are  entitled, 
no  attorney's  fee,  or  other  costs 
beyond  the  actual  charges  of 
court,  can  be  allowed. 

Tlu  Jerusalem,    350 

COURTS. 

1.  The  Courts  of  common  law 
have  a  concurrent  jurisdiction 
with  those  of  admiralty  over  ma- 
ritime coDtracts. 

De  Lovio  rs.  Bait.    398 


See  Praotici,  25^ « 

AniiiRAi.TT,  1,  6,  A,  7. 
JuaiSDiGViOH,  1, 3, 4, 5, 6. 
Paiu,  2,  11,  12,  38. 

COVENANT. 

1.  Where  the  whole  considers 
tion  for  any  stipalatiMi  fails,  or 
it  beoomee  Incapable  of  beinf 
performed  substantially  as  the 
parties  intended;  by  the  Tolunta- 
cy  act  of  one  of  the  parties,  the 
other  is  not  bound  to  proceed. 

JKIeifM  vs.  Cfllertf.    61 
See  CajjiTEBffPAitTT. 

CRUISE. 

See  Pritatiib. 

DECREE. 

1.  Of  the  effect  of  a  reversal  of  a 
decree  of  a  Conrt  of  Probate. 

Harvey  vs.  Bickards.    229 

DELIVERY  ON  BAIL. 
See  Prize,  17,  20. 
Practice,  21,  22. 

DEPOSITION. 

See  Praotice,  19,  20. 

DEVIATION. 

See  Seamen,  11. 

DISTRIBUTION. 

See  Prize,  2,  3,  4,  5,  7,  42. 

DISTRICT  JUDGE. 

1.  In  what  manner  the  District 
Judge  should  proceed  in  cases  un- 
der the  act  for  mitigating  penal- 
ties, &c.  He  acts  Ju£cially,  and  is 
bound  by  the  same  rul^  of  evi- 
dence, as  in  other  cases. 

TKt  Margaretta.    515 
See  Remission,  4,  5,  6. 

DISTRICT  ATTORNEY. 

1.  If  an  attorney  of  the  United 
Statet  reside  within  one  hundred 
miles  of  the  place  of  caption  of  a 
deposition,  he  must  be  notified. 

TkeJrgo.    3M 


TABLB^te. 


m 


2.  In  wbstmtMMTtlM  Am  tax- 
ed ftr  the  difltriot  attorney  are 
to  be  distributed,  where  part  ef 
the  lenricet  hare  been  performed 
in  the  time  of  one  distriet  attor- 
ney, and  part  in  the  time  of  his 


aso. 


Ew  porf«t  BobMm. 
flee  PnAOTioi«  IM),  21. 


DOMICIL. 

1.  Domlcil  In  the  enemy'ii  conn- 
tryglTesahoctlleeharacter;  and 
the  fame  prlnelple  has  been  a|H 
plied  to  a  honse  of  trade  efltablisb- 
ed  in  the  enemy's  country,  thoagh 
the  parties  might  have  a  oentral 
domicil. 

TktSocUt^^  1^0.  TS.  Whtekr.  lao 

2.  The  same  rale  would  extend 
to  a  corporation  estaUnbed  in 
the  enemy's  eounti^.    ibid.    131 


DURESS. 


See  Rahiom,  2. 


DUTIES. 

1.  No  duties  are  payable  on 
roods  imported  Into  the  UniUd 
States,  unless  ezpresity  prorlded 
for  by  statute. 

Liverpool  Hero,    184 

2.  The  aet  of  2d  August,  I813» 
ch.  48,  releasing  one  third  of  the 
duties  on  coods  captured  by  pri- 
Tate  armed  vessels,  did  not  apply 
to  vessels  brought  in  before  the 
passing  of  the  act,  bat  not  con- 

^      demned  until  after  it  had  passed. 
Prirue  vs.  (TnUed  StaUs.    204 

3.  Duties  accrue  as  soon  as  the 
goods  are  voluntarily  imported, 
and  this,  as  well  as  to  prize  goods, 
as  any  other ;  for  the  condemna- 
tion relates  back  to  the  time  of 
importation.  ibid. 

See  Navt,  2. 

KjEVBNun  Laws*  If  2»  3. 

ELECTION. 

1.  An  election  to  proceed  in  a 

state  court,    where    the  ^it    is 

^abandoned,  does  not  operate  as 

yoL.  II. 


an  estoppel  to  proceed  In  a  conrl 
of  the  United  States  of  competent 
Jnrisdietlon. 

Harvey  vs.  Richards.    231 

EMBARGO. 

8eeSTA¥0TKS,  1. 

EMPIRE. 

See  FoRraiTuax,  1. 

HosTiLA  Occupation. 

ENROLLED    Am    LICENSED 
VESSELS. 

1.  If  a  vessel  .licensed  for  the 
fisheries  be  engaged  in  an  Illegal 
traffic,  she  Is  forfeited  under  the 
32d  seet.  of  the  coasting  act. 
The  6th  sect,  does  not  apply  to 
licensed  vessels.        The  Eliza,  4 

2.  The  transportation  of  mer* 
ebandise  for  hire  is  a  *' trade,*' 
which  subjects  such  licensed  ves- 
sel to  forfeiture.  Ibid, 

3.  If  a  vessel  licensed  for  the 
ooasting  trade  engage  in  smuggling 
foreign  goods,  she  is  forfeit^  un« 
der  the  a2d  sect,  of  the  coasting 
aet.  The  Resokaion.     47 

ECtUlTT. 

Sec  Bill  in  Ec^uitv. 

ERROR. 

1.  A  mere  reversal  of  a  Judg- 
ment is  not  a  bar  to  a  future  suit 
in  law  or  equity. 

Harvey  vs.  Richards,    216 

EVIDENCE. 

1.  The  master  of  a  ship  is  not 
a  competent  witness  in  an  infor- 
mation in  rem  for  a  forfeiture 
occasioned  by  his  misconduct. 

The  Hope.      48 

2.  A  witness  cannot  be  asked 
a  collateral  question,  not  rele- 
vant to  the  matter  In  issne,  bace^ 
ly  to  test  his  credlbilitf . 

Odinme  vs.  frinkUy.    51 

3.  It  is  a  presumption  ef  law^ 
that  one  who  obtains  a  patent, 

73 
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has  knowledge    of    any   patent, 

that  maj  have  been    previofislj 

obtained  for  a  similar  invention.  ' 

8.  C.     55 

4.  In  what  cases  a  Jadgment  is 
conclusive. 

H'lrvey  vs.  Richards.     229 

5.  Of  the  evidence  to  prove  a 
lost  note.  Ptahody  vs.  Denton.  361 

6.  Matter,  which  is  stated  as 
inducement  to  a  traverse,  is  not 
required  to  be  proved,  in  an  issne 
upon  such  traverse. 

United  States  vs.  Hayward,    498 

7.  Wbf^n  the  law  presumes  the 
affirmative,  the  proof  of  the  nega- 
tive is  thrown  upon  the  other  side. 

United  StuUs  vs.  Baymard.  498 

8.  In  what  cases  the  defendant 
is  required  to  prove  the  affirma- 

>  tivje,  although  the  forms  of  plead* 
ingmate  it  necessary  to  allege 
the  negative  in  the  indictment  or 
information.  8,  C.   498,^. 

9.  In  an  information  on  the 
statutes  prohibiting  importation, 
te.  qualified  by  the  subsequent 
statute  excepting  neutral  vessels 
from  their  operation,  the  burthen 
of  proof  of  the  neutrality  rests  on 
the  claimant.  S,  C.    499 

10.  The  proof  before  the  Dis- 
trict Judge  upon  a  summary  hear- 
ing in  pursuance  of  the  statute 
providing  for  remission  of  forfeit- 
ures, &c.  must  be  by  competent^ 
as  well  as  credible  testimony. 

J%e  Margaretta,    5\5 
See  Revenue  Laws.  1,  2. 
Remissions,  4,  6,  6,  7. 
jvdombnt,  3. 
Bills  of  Exchanoe,  4tc. 
3,6,7. 

Faethxr  Proof,  4. 
Practice,  6,  9,  10. 
PRI2E,  41. 

FACPOR. 

1 .  A  factor  is  bound  to  good 
faith,  and  reasonable  diligence. 
He  cannot  pledge  his  principals' 
property  for  his  own  debts  ;  but 
for  payment  of  duties  accruing  on 
the  goodsy  he  may. 

Evam  vs.  Potter.    13 


2.  Of  the  datietand  power*  of 
Actors.  Ibid, 

FARTHER  PROOF. 

1.  Farther  proof  denied  to  cap* 
tors.  In  what  cases  allowed  or 
not.  Tlu  Bothnia,  ire.       78 

2.  Farther  proof  will  be  allowed 
to  captors,  when  strong  circnm- 
stances  or  obvious  equity  require 
it.  Ibid.    83 

3.  Under  what  circumstaiices 
farther  proof  is  admissible  in  cases 
of  an  asserted  collusive  capture. 

The  George.     24» 

4.  Farther  proof  in  prise  cauiiee 
is  never  admitted  by  way  of  oral 
testimony ;  bat  always  by  written 
evidence  and  depositions.        Ibid. 

6.  Where  a  shipment  is  made 
to  a  firm,  and  the  persons  who 
compose  it  do  not  appear,  farther 
proof  will  be  required  of  the 
names  and  domicil  of  the  parties. 
S.J.Miano.    298 

6.  If  the  shippers  in  a  hostile 
ship  neglect  to  put  on  hoard  do- 
cumentary evidence  of  the  neu- 
tral interest  they  will  not  be 
allowed  the  benefit  of  farther 
proof.        The  Flying  Fish.    374 

7.  An  attempted  fraud  will 
induce  the  denial  of  farther  proof 
to  a  neutral.        The  BeUy.    377 

FINES  and  PENALTIES. 

See  C0LLK€T0K«  3. 

FISHERIES. 

See  Enrolmsbt,  &c. 

FORCIBLE  IMPEDING. 
See  Indictment,  1,  3. 
Seizure,  2. 

FOREIGN  CORPORATION. 
See  Corporation,  1,2. 

FOREIGN  PORT. 

1.  A  foreign  port  or  place  with* 
in  the  meaoing  of  the  1st  section 
of  the  act  of  July  6th,  1812,  \9 
a  port  or  place  within  the  sove- 
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reignty  cf  a  foreign  nation. 

The  EHn,  4 
2.  Castine,  daring  its  oceitpa" 
tion  by  tlie  British,  was  not  to  be 
considered  a  port  of  the  United 
SttUeSf  in  reference  to  the  non-im- 
portation laws. 
United  States  rs.  Hayword.    £02 

|ft)R£IGN  VESSEL. 

If      See  RarcNUB  Laws,  6, 

FORFEITURE. 

1.  The  division  of  an  empire 
worl[s  no  forfeitnre  of  rights  pre- 
viously aoquired. 

Society^  Sic.  vs.  WhMeler,    127 
See  CoASTise  Vessels  1,  2. 
Masters,  &c.  1. 
Trade  with  the  Enemt,  2. 
Enrolment,  &c.  I,  2.  3. 
License,  1,  2. 
Remission. 

FORMEDON. 

See  Limitation  or  Actions, 
2.  3,4. 

FREIGHT. 

.  1.  No  freight  Is  payable,  when 
the  voyage  is  broken  up,  after  its 
commencement,  by  an  interdiction 
of  commerce  with  the  port  of 
destination,  or  by  accident  or  sn- 
perionr  force.  But  if  the  cargo  is 
accepted  at  an  intermediate  port, 
a  pro  rata  (Ireight  is  due.   . 

Saratoga.     179 

2.  Of  the  rules  respecting) 
freight  and  wages  adopted  by  fo- 
reign writers.  Ibid, 

3.  A  nentral  ship,  engaged  in 
transporting  provisi^ms  for  the  use 
of  the  army  of  a  belligerent,  which 
army  is  in  a  neutral  country  and 
engaged  in  a  distinct  war  with  a 
third  belligerent,  is  not  entitled 
to  freight.  \ 

The  Commercen.    261 

4.  In  what  cases,  the  neutral 
carrier  forfeits  his  right  to  fi^ight. 

md. 
See  Seamen,  6. 


GRAND  JURY. 

1.  The  grand  Jury  having  re* 
ceived  testimony  of  a  person  not 
under  oath,  the  indictment  was 
qnasbed,  as  irregularly  found. 

United  States  vs.  CooUdge.    364 

HOSTIIiE  OCCUPATION. 

1 .  By  the  conquest  and  occupa- 
tion of  Caetine,  that  territory 
passed  under  the  temporary  al- 
legiance and  sovereignty  of  the 
enemy.  The  sovereignty  of  the 
United  States  over  the  territory 
was  suspended  during  such  occu- 
pation, so  that  the  laws  of  the 
United  States  could  not  be  right- 
fully enforced  there,  or  be  obliga- 
tory upon  the  inhabitants,  who 
remained  and  submitted  to  the 
conquerors.  / 

ifnited  States  vs.  Hayntard,    501 

2.  CoMtine^  during  soeh  oceupa* 
tion,  was  not  a  port  of  the  United 
States  in  referenee  to  the  non-im* 
portation  acts.  Ibid, 

S.  But  a  territory,  conquered 
by  an  enemy,  is  not  to  be  con- 
sidered as  incorporated  into  tho 
dominions  of  that  enemy*  without 
a  renunciation  in  a  treaty  of  peace, 
or  a  long  and  permanent  possess 
sion.  Until  such  incorporation, 
it  is  still  entitled  to  the  full  bene- 
fit of  the  law  of  postliminy*    Ibi4* 

HYPOTHECATION. 
See  Lien,  Sqips,  4e. 

INDICTMENT. 

1.  What  is  a  suflBcient  allegation 
of  a  forcible  impeding,  within  the 
act  of  2d  March,  1799. 

United  States  vs.  Bachelder.    11 

2.  In  an  indictment  for  a  star 
tute  offence,  it  is  sufficient  if  the 
offence  is  substantially  set  lbrth« 
though  not  in  the  exact  words  of 
the  statute.  Ibid. 

3.  It  is  not  necessary,  in  an  in* 
dictment  for  resisting  a  public 
officer,  to  set  forth  the  particular 
exercise  of  office,  in  which  he  was 
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Mgaged,   or  tha   fuUeaUt  a«t 
aad  eireuBttMMm  of  otpdractioii. 

8m  8Biaoiii,S. 

Fasi,  1. 
Geahd  Jubt,  1^ 

INFORMATION. 
Se«  PtBADive,  2. 

INSPECTOR. 

1.  No  iDdictmeiit  li«i  fotx^iM^ 
log  an  inspector*  if  he  had  not 
probable  caoie  ofseiiure. 

UniUd  Slates  rn.  Qoy,  3ilt 
3.  The  offlce  of  an  impeetor  of 
the  customs  eeases  with  that  of 
tile  collector,  who  appointed  hf  m ; 
and  an  indietment  for  resMting 
such  inspector  after  tho  reaicna- 
tion  of  the  collector,  and  before 
bis  being  reappointed  to  office  by 
the  sDcceeding  collector,  cannot 
be  Mistained. 

£/mM£talefTfl.  Wood.    UX 

See  OmcBR,  8. 

INSURANCE. 
See  PoLicr  or  IirtoftAireB. 

INTEREST. 
See  PaACTioi,  4. 

JOINT  CAPTUteE. 

1.  In  cases  of  joint  capture  bj 
privateers,  tbej  share  in  propor- 
tion to  the  namber  of  men  com- 
posing their  respectire  crews. 

Tkt  Dupateh.    1 

JITPOE. 
See  District  Joimi. 

RlMISSIOlf. 

JUDGMENT. 

1.  Of  the  eflfect  of  a  rerersalofa 
judgment  or  a  dt^cree. 

Harvey  vs.  Bickardt,    229 

2.  In  what  cases  a  judgment  in 
one  ooart  may  be  pleaded  in  bar 
to  a  proceeding  in  another  coact. 

Jbid. 

3.  A  former  judgment  is  no  evi- 


denee  te  aa 

tween  tiM  nme  partiea  or  their 
iprivief. 

JURISDICTION. 

1.  The  trial  of  prtaei,  and  ofnl 
fncldenti  to  the  <|ae«tloB  of  pria% 
and  the  awarding  of  damages  ibr 
an  illegal  capture  made  by  a  laww 
fnlly  eonmifiaioned  cruiser,  belong 
ezclosireiy  to  the  courts  of  the 
capturing  power. 

Tk$ImifuMe.    29 

2.  The  tribunals  of  one  sov^ 
reign  cannot  revise  acts  done  n^ 
der  the  authority  of  another. 

IMd.   44 

3.  It  seens  that  a  eorporatioo 
established  in  a  foreign  country, 
the  members  of  which  are  aHeni» 
may  sue  in  the  courts  of  the  Unit* 
ed  Slatet. 

Society,  9re.  vs.  Wluehr.    1M 

4.  The  admiralty  CourU  of  the 
U.  8iM99  will  estertaio  jurisdiction 
in  rem,  to  enforce  a  bottomry  bond 
executed  in  a  foreign  cooi^ry.  bo- 
tween  snbiects  of  a  Ibre^  eou^ 
try,  when  the  ship  is  within  the 
territory  of  the  VnUed  SUUe. 

I%0  Jerutakm.  191 
6.  In  what  cases  mitt  will  bo 
maintained  between  foffoigDerahi 
our  courts^  and  in  what  caaes  they 
will  be  remitted  to  their  doowa- 
tic^rum. 

IbU. 
6.  The  Jurisdiction  of  the  Admi- 
ralty depends,  not  on  the  clwr«o» 
tor  of  the  parties,  but  on  the  suIh 
Ject  matter,  whether  macitine  or 
not.  ItU. 

6.  A  court  of  eommoa  law  ca»- 
not,  even  incidental^,  decide  a 
question  of  priao. 

JMaiionnaire  va.  Keoimg.    2V 

7.  The  admiralty  has  exclusive 
Jurisdiction  to  entertain  suits  on 
ransom  bills.  6,  C.    341 

8.  All  questions  of  prise  beloQg 
primarily  to  the  tribunals  of  the 
capturing  power. 

The  InviMibk.      29 
JIfauofinam  ts.  Keating.    340 
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•.  Wten  the  wO^a^  mttar  li 
Mt  within  tke  JuiMiction  of  the 
Court,  th«  ezoeptiim  maj  he  taheor 
vader  the  ceneiml  ifsae. 

fif.C.    344» 

10.  TbejarifdktieBofthe  Dii- 
triet  Goerti  of  the  l/niteii  S^ietM, 
ae  eeertf  of  admiraltj,  extends  to 
all  maritime  contnets,  and  to  all 
torts  aad  iDjories  eoimmitted  on  the 
high  leaKy  or  irithta  the  ebb  and 
iow  of  the  tide.  A  pelic j  of  ift* 
turaace  is  a  maritime  oontraet,  aad 
therefore  within  the  admiralty 
joriidiciion. 

De  I^to  f  B.  BoU.    308 

>1.  The  courts  of  common  law 
hare  a  concurrent  Jurisdiction  with 
the  admiralty  courts  erer  mari- 
Uffle  contracts.  Dni. 

See  Fniai*  11,12,38. 

ADMiaAl.TT,  1. 

Bill  in  E<tuiTT«  1. 

JURY- 

1.  The  Court  has  power  to  dis* 
eharge  the  Jury  empaonelled  to  try 
the  issue  in  a  criminal  cause,  wbea- 
mrer  it  is  necessary  for  tlie  purpos- 
es of  Justice,  and  there  is  no  ex- 
eeption  of  capital  cases. 

UmUd  Statu  vs.  Coolidg:    364 

S.  Special  iuries  were  formerly 
in  use  in  ^Iwfechvsettt,  but  are 
now  disused. 
JKinNy  Ts.  iUchardf .  .IM»6.  Nott* 

See  PaoBABLE  CAVsn»  4. 

GUAVD  JVUT,   1. 

1«4WS  OF  WAE. 

1.  if  an  AflMriean  eitisen,  alter 
a  hnewn  war,  ship  goods  from  an 
enemy's  port  to  a  port  in  his  eolo- 
nies,  the  property,  1^  the  law  of 
war,  issulileet  to  confiscation. 

7We  Dtena.    83 
See  Tbasu  wnra  van  Siriinr,  2. 

LETTERS  PATENT. 
See  Patbvt. 

UCENSE. 
1.  Under  the  second  sei^ion  of 


the  act.  2d  Aug.  1812,  eh.M.  a 
prise  allegation  eonld  not  be  sua^ 
tained  fbr  using  a  British  licei^v 
unless  the  vessel  was  seised  m  4s- 
Itcto,  during  the  voyage. 

Tkt  SaundiTi,    210 

2.  Qumre,  how  it  would  be  in  an 
information  on  the  1st  sect,  of 
the  same  act?  Bnd. 

3.  The  aceeptaMo  of  aad  sailing 
under,  a  license  fit>m  an  enemy, 
giTos  a  hostile  character  to  the 
property,  aad  subjects  it  to  forfeit- 
ure. 

ilfaifonfuiir«  ts.  SMUing*    338 
See  firaoLitBBT,  1. 

LIEN. 

1.  Of  the  lien  of  trade^nen  and 
asaterial  men  for  repairs  and  sup- 
plies lumished. 

JluJemtakm.    345 

See  Saips,  iw.  2,  3»  4»  8»  7,  8. 

LIMITATION  OF  ACTIONS. 

1.  Of  the  distiaetioa  between  a 
statute  of  limitatioB,  and  a  retro- 
speetive  law. 

Sodetsf,  (te.  t«.  Wluelur.    141 

2.  Aetioas  efybrm«def»  are  with- 
in the  statute  o^  Rhode  Island  for 
,quietii^  possessions,  and  twenty 
years  possession  under  that  statute 
is  a  good  bar. 

/lufioa  ▼§.  Bmma$,    315 

3.  If  the  statute  of  limitations 
has  once  run  against  a  tenant  in 
taiL  it  is  a  complete  bar  to  a  sub- 
sequent tenant  in  tail  upon  a  de- 
scent cast.  iS.  C.    315 

4.  Aformedon  in  detemder  is  not 
within  the  proviso  of  the  statute 
of  possessions  of  BMs  Island. 

Ibid. 

5.  The  statuteof  limitations  of 
MtusoekiueUs  does  not  apply  to 
suits  in  the  Admiralty  for  mari- 
aen'  wages. 

Brmvn  vs.  Janes.    477 
8.  A  respondent  in  the  Admi- 
ralty, who  would  take  advantage 
ol'  the  statute  of  limitations,  must 
plead  it.  Ikid. 
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MARINERS. 
See  Seamen. 

MARSHAL. 

1.  The  manilial  may  have  an 
Sttacliineot,  to  enforce  the  paj- 
nient  of  his  fees  of  office,  against 
suitors  in  the  Court. 

Jnon.    101 

2.  So  a^inst  an  endorser  on  the 
writ,  v?ho  by  the  Ux  loci  is  liable 
to  respond  the  eosts.  Ibid. 

3.  The  marshal  is  entitled  to 
his  full  commisMions,  according  to 
the  act  of  I799«  ch.  12,5,  upon  all 
interlocutory  sales  of  prise  proper- 
ty. The  act  of  27,  Jan.  1813,  ap- 
plies only  to  sales  after  final  con- 
demnation. Tke  Avery.    308 

4.  It  is  the  doty  of  the  marshal, 
upon  all  interlocutory  sales,  to 
bring  the  proceeds  into  court,  with 
a  regular  account  of  the  vales. 

Ibid. 
6.  The  marshal  Is  entitled  to 
oommissions  upon  prize  property 
remored  from  his  district,  by  con- 
sent of  parties,  to  another  district, 
and  there  sold. 

The  San  Jote  Indiano.    31 1 

MASTERS  OF  VESSELS. 

1.  Circumstances  of  presump- 
tion of  masters'  knowlef  ige  of  ille- 
gal goods  being  on  board. 

The  Hope.    48 

2.  The  master's  contracts  for 
supplies  and  repairs  create  an  hy- 
pothecation, by  the  general  mari- 
time law.  Qaare.  how  far  this  is 
controlled  as  to  domestic  ships. 

The  Jerwalem.    345 
See  Eyidehcb,  1. 

MONEY  PAID  INTO  COURT. 
1.  Money  deposited  in  a  bank, 
under  a  decree  and  subject  to  the 
order  of  the  Court,  is  **  money  de- 
posited in  Conrt,*'within  the  mean- 
ing of  the  act  of  1793,  ch.  20,  sect. 
2. 

Ex  parte,  Pre$cott.    146 


MORTGAGE. 

1.  After  a  foreclosure  of  a  mort- 
gage, the  mortgagee  may  still  re- 
cover at  law,  upon  the  attendant 
bond  or  note,  the  deficiency  of  the 
mortgaged  property  to  pay  the 
debt  due,  calculating  the  value  of 
such  property  at  the  time  of  the 
actual  foreclosure. 

HaUh  ▼«.  WhiU.     152 

2.  An  assignmeot  of  the  debt 
carries  with  it,  in  equity,  the 
mortgaged  property. 

NATIONAL  CHARACTER. 

1.  A  ship  is  deemed  to  belong 
to  the  country,  where  the  owners 
reside.  /^.  J.  Indiano,    284 

2.  If  a  ship  carry  a  neutral  flag, 
Jbut  the  owners  reside  in  an  ene- 
my's country,  she  is  conderona- 
ble  as  prize  of  war. 

5.  J.  Indimio.    284 

3.  The  national  character  of  a 
person  is  decided  by  that  of  his 
domioil.  8.  J.  Indiano.    285 

4.  Under  what  circumstancea 
the  property  is  deemed  hostile, 
though  the  person  t>e  neutral. 

IMrf. 

5.  The  treaty  of  1810,  between 
Great  Britain  and  Poriugak  did 
not  prevent  British  merchants, 
resident  in  the  Braziit,  from  ac- 
quiring ttie  neutral  character  ^ 
their  domletl. 

8.  J.  IndUmo.    292 

6.  All  goods  found  en  board  of 
an  enemy*s  ship  are  presumed  to 
be  the  prooerty  of  the  enemy, 
unless  a  distinct  neutral  character 
is  impressed  upon  and  accompa- 
nies them. 

The  fWng  Pith.    374 
8.  P.  The  Avery.    387 
See  Prize,  1,  26,  29,  30,  31, 
32,  33,  34. 

NATURALIZATION. 
1.  An  alien  enemy  caoMt  b* 


TABLE,  kc. 


683 


permitted  to  make  the  preparato- 
17  declaration. 

Ex  parte,  Nenman,    11 

NAVY. 

1.  Id  what  proportions  public 
ships  share  in  cases  of  joint  cap- 
ture. J%e  Despatch.     1 

2.  Prise  goods,  brought  In  bj 
ships  of  war  of  the  United  States, 
are  liable  to  the  payment  of  du-. 
ties,  as  to  the  moiety  belonging  to 
the  oflBeers  and  crew  of  the  cap- 
taring  ship;  bat  no  duties  are 
payable  on  the  moiety  belonging 
to  the  United  States ;  the  whole 
of  that  moiety  belongs  to  the 
navy  pension  fund. 

Liverpool  Hero.    184 

NEUTRAL. 

1.  In  what  cases  the  neutrsl 
carrier  forfeits  his  right  to  freight. 

'£%e  Commercen,    261 

2.  A  neutral  cannot  lawfully 
become  the  carrier  of  provisions 
for  the  supply  of  the  army  of  one 
of  the  belligerents,  although  such 
army  be  in  a  neutral  country,  and 
directly  engaged  in  hostilities  only 
against  a  third  belligerent.  A 
neutral  ship,  engaged  in  such  traf- 
fic, is  not  entitled  to  freight* 

Ibid. 

3.  Where  a  captured  cargo  be- 
longed, one  half  to  a  neutral,  and 
the  other  half  to  an  enemy,  and 
there  were  papers  on  board,  from 
which  the  enemy's  interest  might 
be  discovered,  it  was  held,  that 
the  share  of  the  neutral  should 
not  be  subjected  to  confiscation, 
in  consequence  of  his  having  per- 
sisted in  a  claim  for  the  whole 
made  by  bis  agent,  nor  of  his  hav- 
ing sworn  falsely,  that  he  was 
solely  interested;  sarh  affidavit 
not  having  been  employed  for  any 
fraudulent  purpose  in  the  cause, 
and  not  having  been  filed,  until 
after  an  order  for  farther  proof 
had  passed  as  to  one  moiety,  and 
a  decree  of  condemnation  had  by 


consent  been  entered  against  the 
other  moiety.  The  Betsy,  377 
4.  If  a  neutral  fraudulently  at* 
tempt  to  cover  and  claim  an 
enemy's  interest  in  a  prize  court* 
be  will  not  be  pernytted  to  in- 
troduce farther  proof,  to  show 
his  own  neutral  interest  in  the 
same  property.  The  Betsy.  377 
See  National  Characteb,  1, 
2,  3,  4,  6. 

Paizc,  27,  34,  38,  43,  47. 

Ransom,  3, 5. 

Farther  Paoor,  6. 

Statutes,  I. 

NON-IMPORTATION. 
See  Statutes,  I. 

Hostile  Occupation,  2. 

NOTICE. 

See  AssftONMENT,  4,5. 

OFHCER. 

1.  An  officer  of  the  cnstomr 
duly  commissioned,  and  acting  in 
the  duties  of  his  office,  is  presum- 
ed to  have  taken  the  regniar 
oaths. 

United  States  vs.  Bachelder.     11 

2.  If  the  collector  appoints  and 
commissions  an  inspector,  the  ap- 
probation of  the  Secretary  of  the 
Treasury  is  presumed.  Ibid. 

3.  Offices  held  at  the  pleasure 
of  the  collector  cease  with  his 
death,  removal  or  resignation,  un- 
less otherwise  provided  by  law. 

United  Slates  vs.  ^ood.    362 
See  Indictmbnt,  1,  2,  3. 
Marshal,  1,  2. 
Seizure,   2. 

OTTOMAN  EMPIRE. 

1.  The  subjects  of  the  OttomaU 
empire  are  not  entitled,  in  matters 
of  contract,  to  have  a  difiercnt 
rule  applied  to  them,  from  that 
which  is  applied  to  subjects  of 
other  nations,  especially  when 
both  the  litigating  parties  are  sub- 
jects of  that  power. 

Jerusalem.   201 
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OWNERS  OP  VESSELS. 

1.  In  irhat  cases  the  chu-terar 
is  owner  for  the  royafe. 

Kkme  ts.  Gstara.     7% 
OYER. 

1.  Ojrer  is  not  demandable  of 
the  record  of  another  coart. 

Houk  ?s.  fFkiU.    Iff3 

PARTNERS. 

1.  Where  a  shipment  ts  made 
to  partners,  tbej  are  held  by  the 
pruee  coart  to  take  in  equal  moie- 
ties, unless  apen  the  original  par 
pers  a  di&rent  proportion  ap- 
pears. 8.  J,  indiano.  .  303 

2.  Where  a  shipment  Is  made 
to  a  firm,  and  the  persons,  irbo 
compose  it,  do  not  appear,  farther 
proof  will  be  required  of  the 
names  and  domicil  of  the  par- 
ties. ^.  C.    298 

SeePniBB,  29,  30,  31,  33. 

PbOPBIETART  IVVBEBST,    5. 

PASS. 

I.  Qnuare^  Whether  apiece  of 
elotb,  or  any  other  agreed  signal, 
is  a  jpass  within  the  meaning  of 
the  first  section  of  the  act,  of 
13th  of  August*  1813,  cb.  56. 

UwUed  SiaUt  vs.  Briggt,     3S3 

PATENT. 

1.  Tlie  original  InTontor  is  ez- 
elosiveiy  entitled  to  a  patent. 
Mere  eolonrable  ditfsrences  or 
•light  impre^ements,  will  not  af- 
fect his  richts. 

Cmonu  ?s.  ^tnJUsy.    51 

2.  if  the  inventor  of  au  im- 
proTement  obtain  a  patent  for  tJie 
witole  machine,  such  patent  is 
Void.  Ibid. 

3.  What  constitutes  the  iden- 
tity or  diversity  of  two  machines 

Ibid. 
See  EriDBirGK,  3. 

POLICY  OF  INSURANCE. 

1.  If  a  policy  aothoriie  a  stop- 
ping at  a  particnhtf  port,  it  is  not 
necessary  for  the  assured  to  dis- 


ch»e  that  tb^  tblp  will  call  them, 
altbouzb  be  has  information  of  the 
fret.  Hubbard  vs.  CooUdge.    353 

2.  The  plaincifi  baring  stated 
to  the  underwriters,  in  answer  tn 
some  general  inqairies,  "  that  they 
had  no  knowledge  that  Uiesbip 
would  call  at  tlie  Cape^  and  knew 
of  no  motive  for  calling  tlwre,  Sbc.*' 
and  no  fiutber  inquiries  bei^g 
made  by  the  underwriters,  thit 
was  not  a  misrepresentation,  to 
avoid  the  policy.  Ibid. 

3.  A  representation  as  to  the 
destination  of  the  ship,  if  tr«e  at 
the  time,  and  not  fraudulently 
made,  does  not  avoid  the  policy, 
although  the  destination  be  after- 
wards chanced.  ibid. 

4.  A  poKcy'  of  insurance  is  a 
maritime  contract,  and  as  sneh  it 
within  the  Jurisdiction  of  the  Dis- 
trict Courtx  of  the  United  SUda^ 
acting  as  Courts  of  Admiralty. 

DeLoviom,  Bolt,    398 

PORT. 

See  FoaEieH  Poet. 

PORT  OF  ENTRY. 

See  RsvEXCB  Laws,  4. 

P0STI4MINY. 

See  HoSTiLB  Occuf  atiob,  3. 

PRACTICE. 

1.  If  the  claimant  does  not  shew 
a  good  title  to  the  property,  it 
will  not  be  restored  to  him,  al- 
though not  condemned  as  forfeited. 
Hot  it  will  be  retained  in  the  re- 
gistry until  the  real  owner  ap- 
pears and  proves  his  title. 

TkeEUta.    4 

2.  In  meh  a  case,  if  the  pro- 
perty has  been  engaged  in  a  trade 
with  the  enemy,  the  UnUsd  Steles 
may  proeaed  apinst  it  as  priae  of 
war.  Ibid, 

3.  In  .causes  on  the  Instance 
side  of  the  Admiralty,  the  an- 
swer of  the  claimant  should  be  ve- 
rified liy  oath  i  and  in  a  suit  fer 
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iMgtt  the  libellaot  may  eompel 
tbe  adverse  part/  to  aoswer  in* 
tarrogatoriet. 

GummtU  vs.  Skinmr.    45 

4.  In  suits  for  tva^^es,  interest  is 

alloived  finom  the  time  of  demand ; 

and  if  no  demand  is  proved,  from 

the  eommeneement  of  the  suit. 

Ibid. 
6*  0£  the  rule  for  apportion- 
ment of  Gost^  among  the  several 
chumants  in  prize  causes. 

The  Hiram,  8(c.    60 

6.  No  commission  to  take  evi- 
dence in  an  enemy's  country  is  al- 
lowed by  tbe  practice  of  the  prize 
courts.  7^0  Diana,    93 

7.  Money  deposited  in  a  bank, 
under  a  decree  of  the  Court,  and 
sabject  to  its  order»  is  "  money 
deposited  in  Cour^;*'  and  the  clerk 
18  entitled  to  commissions  thereon. 

Ex  parte,  PrescoU,     146 

8.  An  attested  copy  of  a  bot- 
tomry bond,  executed  in  a  distant 
foreign  coontry,  being  produced 
by  the  libellant,  a  continuance 
was  alloived,  under  the  circum- 
stances, to  enable  him  to  procure 
the  original.   TheJenuaUm.  .191 

9.  A  monition  to  proceed  to  ad- 
jndication  is  to  be  heard  on  the 
same  principles,  as  a  libel  by  cap^ 
tors,  and  the  burthen  of  proof  is 
on  the  claimant.    Ifu  Rover.  240 

10.  Where,  after  capture,  the 
vessel  had  been  recaptured  by  the 
enemy,  and  proceeded  against  as 
prize,  the  Court  would  not  suffer  a 
part  of  the  papers  from  the  Court 
of  prise  to  be  read,  to  shew  that 
tiiere  was  no  original  cause  of  cap- 
ture, unless  the  whole  papers  were 
produced.  Ibid. 

11.  There  may  be  an  original 
proceeding  Ibr  damages  against 
captors  witliont  first  filing  a  claim ; 
hut  usually  a  claim  is  first  given, 
and  in  all  cases,  the  Court  will  re- 
quire an  affidavit.  Ibid. 

12.  Regularly  there  should  be 
no  delivery  of  prize  property  on 
bail,  tintil  after  a  hearing  of  the 

TOL.    II. 


oaose ;  and  in  most  oases,  4  sale  la 
preferable  to  an  appraisements 

The  George.    249 

13.  Of  admitting  farther  proof. 
It  must  be  written,  not  oral.  Ibid. 

14.  in  general,  a  claimant  is  not 
permitted  to  inspect  tbe  papers 
for  the  purpose  of  making  hit 
claim  ;  but  will  afterwards  be  al- 
lowed to  use  them  for  correctinc 
any  formal  errors.  And  io  special 
cases,  upon  aflSdavit,  an  order  will 
be  made  for  an  examination  of  all 
papers  necessary  to  tbe  specifica- 
tion of  his  own  claim,  tHit  not  for 
a  general  examination. 

The  S.  J.  Indiana.     269 

15.  A  general  prize  allegation 
cannot  be  properly  Joined  with  an 
information  on  a  seizure  for  the 
violation  of  a  statute. 

The  Dimon.    306 

16.  Practice  as  to  costs  and 
charges,  where  several  parties  in« 
tervene  for  separate  interests. 

The  LouUeUa.    307 

17.  Where  a  party  claims  un- 
der an  attachment,  he  must  file  a 
caution  in  Court,  to  hold  the  pro- 
ceeds remaining  after  satisfying 
prior  claims.  8.  C.    307 

18.  Practice  as  to  payment  of 
prize  shares  to  special  agents. 

TheS.  J.  Indiana.    311 

19.  When  there  is  an  attorney 
of  record,  it  is  improper  to  take 
depositions  without  notice  to  hioi 
or  to  the  party.     Tke  Argo.    314 

20.  When  depositions  are  taken 
to  be  used  against  tbe  United 
States,  if  there  be  an  attorney  of 
the  Ifnited  StaUs  within  one  buU' 
dred  miles  of  the  place  of  caption, 
he  must  be  notified.       S.  C.    314 

21.  No  delivery  of  prof^ertyoii 
bail  can  legally  be  made  in  eases, 
where  the  Unitsd  8tate$  are  a  par^ 
ty,  without  due  notice  to  the  Dis" 
trict  Attorney,  that  he  may  have 
a  hearipg  before  the  Court. 

Es  parte,  Robbi$u.    322 

22.  Quare,  if  a  delivenr  on  bail 
can  be  ordered  by  the  wonrt  in 

74 
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TacatioQ  before  the  returo  term  of 
the  process.  fi*.  C.     322 

23.  Practice  as  to  tazatioo  of 
costs,  in  case  of  a  claim  od  pro- 
ceeds, where  other  parties  are 'in- 
terested.      The  Jerxualem,    345. 

24.  Of  the  power  of  the  Court 
to  discharge  the  Jury. 

United  States  vs.  Coolidge.    366 

25.  In  everj  case  of  a  motion 
to  the  Court  for  a  cassetur,  the 
facts,  on  which  it  is  grounded, 
must  be  proved  by  affidavit. 

S.C.  367 
25.  The  captors  have  a  right  to 
use  papers,  which  have  been  once 
filed  by  the  claimant,  subject  to 
any  explanation,  the  other  party 
may  offer.  The  Betsy,    381 

25.  The  Circuit  Court  caanot 
rehear  a  cause,  or  admit  a  claim, 
at  a  term  subsequent  to  that,  in 
which  the  cause  was  finalJy  decid- 
ed. The  Avery.   386 

26.  Where  important  evidence 
may  be  gatliered  from  an  inspec- 
tion of  the  original  papers  in  a 
prize  cause,  they  may,  in  case  of 
appeals,  be  delivered  to  the  cap- 
tors, upon  their  undertaking  to  de- 
liver them  to  the  ^Supreme  Court. 

The  Prancu.    307 

27.  Of  the  practice  upon  the 
statute  for  mitigation,  &c.  of  pe- 
nalties. T%e  Margaretta.  515 
See  Indictment,  1,  2,  3. 

PaissB,  3,  4,  16,  17,  18,  19» 
20,  21,  25,  39,  41,  42,  47. 

AOMinALTT,    1. 

MAnsHAL,  1,  2,.3,  4,  5. 
OrER,  I. 

Fartbkr   PBOOi** 
Contempts. 
Witness,  1. 
Grand  Jury,  1. 
Principal,  &c.  1. 
Pleading,  1. 
Evidence,  6,  7,  8,  9. 

PRINCIPAL  AND  AGENT. 

1.  Though  an  agent  may  claim, 
in  a  prize  court,  yet  if  a  sufficient 
time  intervene,  the  principal  nnist 
support  \t  by  his  aflSdavit. 

The  Betsy.    383 

2.  An  agent,  who  is  party  to  an 


illegal  transaction,  aad  baa  in  his 
hands  the  proceeds,  may  set  np 
such  illegality  against  the  actioD 
of  any  party  concerned  with  him. 
Fates  vs.  Mayberry.    563 

3.  If  an  agent  to  collect  aod 
receive  payment  of  bills,  trans- 
mits them  to  hk  own  private 
agent,  to  receive  the  money,  and 
place  the  amount,  when  received« 
to  his  private  credit,  payment  to 
such  agent  is  payment  to  the  ori- 
ginal agent;  and  if  there  be  a 
failure,  it  is  the  loss  of  the  latter, 
and  not  of  his  principal. 

Taber  vs.  PerroL    566 

4.  J  fortwrU  this  applies, 
where  the  money  has  been  drawn 
for  by  a  bill  in  favour  of  a  third 
person,  which  has  been  acoepted 
before  the  failure.  ilriA. 

PRIVATEER. 

1.  Where  the  crew  of  a  priva- 
teer engaged  to  remain  on  board 
three  months  from  the  time  of 
sailing,  unless  the  cruise  should 
be  sooner  completed  in  the  opin- 
ion of  the  owners ;  and  the  three 
months  having  expired,  while  the 
privateer  lay  refitting  in  a  port  of 
France,  thereupon  nen^  articles 
were  signed  for  a  second  cruise  • 
it  was  held,  that  the  first  cruise 
continued  until  the  return  of  the 
vessel  to  the  Unittd  States^uiA 
that  assignees  of  shares  in  the 
original  cniise,  and  the  officers 
and  crews,  who  were  pot  on  board 
of  prizes  on  the  outward  voyage, 
and  did  not  reioin  the  privateer, 
were  entitled  to  share  in  prises 
made  on  the  homeward  voyage. 

ThA  Bruius.    526 

2.  A  cruise,  eaa  oi  terminu  im- 
ports a  definite  ploee,  as  well  ac 
time,  of  beginning  and  ending,  un- 
less there  be  something  in  the  a^*- 
tieles  expressly  to  control  that 
construction.  When  not  other- 
wise specially  agreed,  a  cruise 
begins  aiid  ends  in  the  country,  to 
which  the  ship  belongs.  Mni. 

Quare,  whether  it  comprehends 
a  return  to  the  home  port  of  the 
ressel.  S«  C.    540 
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3.  A.  cniim  for  three  tnoathfl 
means,  that  three  moDths  odIj 
tliall  be  employed  in  cruising,  and 
not  that  the  engagement  for  the 
cmise  is  then,  to  all  intents  and 
parposet,  to  terminate. 

.  8.C.    Si5 

4.  A  cruise,  tike  a  rojage,  be- 
gins  in  legal  contemplation,  when 
the  ship  breaks  ground  for  the 
purpose  of  sailing.        S,  C.    541 

6.  When  the  term  of  time  once 
begins  to  ran,  it  is  not  suspended 
hf  any  intermediate  accident  or 
casualty  happening  in  the  course 
of  the  cruise.  5.  C.    542 

6.  The  commander  of  a  priva* 
teer  has  no  implied  authority  to 
break  up  the  cruise,  and  to  insti- 
tute a  new  cruise.         £».  C.    548 
See  PaisB,  2^10. 
Joint  Capture,  1. 
Duties,  1. 

PRIZE. 

1.  The  United  States  may  pro* 
ceed  against  property  found  en- 
gaged in  trade  with  the  enemy, 
as  prize  of  war.       T%e  Elisa,    4 

2.  The  admiralty,  as  a  court  of 
prisse,  will  take  cognizance  of 
every  incident  to  the  question  of 
prize,  and  will  thereforo  entertain 
a  supplemental  suit  for  distribu<r 
tion  of  prize  proceeds. 

Tk4  8t,  Lawrence.    20 

3.  If  the  prize  proceeds  remain 
in  the  Circuit  Court,  application 
for  distribution  may  be  originally 
made  there.  If  they  have  been 
paid  over,  and  the  cause  is  no 
loi^ger  pending,  the  District  Court 
is  the  proper  jurisdiction.       Ibid, 

4.  Notwithstanding  the  act  of 
27th  January,  1813,  ch.  155,  the 
marshal,  in  making  distribution, 
acts  under  the  control  of  the  prize 
court.  Ibid, 

5.  The  act  of  27th  January, 
1813,  ch.  155,  applies  only  to  sales 
made  after  final  condemnation. 

Ibid. 

6.  Of  the  appointment,  duties  and 

authority  of  prize  agents.        Ihid. 

7.  Prize  agents  have  an  authori* 

ty  coupled  with  an  interest,  and 


a  lien  on  the  proceeds  for  their 
disbursements  and  commissions. 
Their  authority  will  not  be  dis- 
turbed until  all  these  are  satisfied, 
but,  this  bein^  done,  the  officers 
and  crew  have  a  right  to  receive 
their  shares,  by  themselves  or 
their  particular  agents,  direetly 
from  the  Court.  /5td. 

8.  Prize  agents  de  faclv,  though 
irregularly  appointed,  have  a  lieu 
for  their  disbursements  and  com- 
missions. Ibid. 

9.  In  the  absence  of  all  other 
Regular  prize  agents  the  owners 
of  the  ship  and  their  agents  are 
entitled  to  the  trust  and  manage- 
ment of  the  property.  Ibid, 

10.  A  commander  of  a  priva* 
teer,  who  is  authorized  to  award 
certain  reserved  shares  among  the 
most  deserving,  cannot  award  a 
share  to  himself.  Ibid. 

1 1 .  The  trial  of  prizes  belongs 
exclusively  to  the  courts  of  the 
country  of  the  captors.  Neutral 
nations  may  interfere  so  far  only 
as  to  ascertain,  whether  prizes 
brought  into  their  ports  have  been 
captured  by  a  lawfolly  commis- 
sioned vessel,  and  whether  the 
neutral  sovereignty  has  been  vio* 
lated  in  the  capture.  And  it 
makes  no  difierenee,  whether  the 
captured  property  belong  to  an 
enemy  or  to  the  neutral. 

T%e  Invincible.    29 

S.  P.  Maisannaire  vs.  Keating, 

340 

12.  No  suit  can  be  sustained  in 
a  neutral  tribunal  against  a  law- 
fully commissioned  cruiser,  which 
is  brought  within  its  Jurisdiction, 
to  recover  damages' for  a  supposed 
illegal  capture.  The  Invincible.  29 

13.  What  constitutes  probable 
cause  of  capture  may  depend  on 
the  ordinances  of  the  country  of 
the  captors.  Ibid* 

14.  Case  of  collusive  capture. 
Farther  proof  denied  to  the  captors, 
and  condemnati(m  to  the  United 
States,  subject  to  the  rights  of  the 
seizing  oflficer.  In  what  cases  far- 
ther proof  allowed  or  not. 

The  Bothnea,  S(c,    7^ 
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15.  It  is  tlie  doty  of  tke  eaptoiv 
to  bring  In  the  prise  crew,  or  at 
least  the  master  and  priteipal  of- 
flcers,  with  the  prise,  for  afyodi- 
cation.  Itrid, 

8,  P.  TV  Jrabella,  kc.    368 
The  FbfMg  Fith,     374 

16.  The  custody  of  the  papers 
of  captured  vessels  belongs  et- 
dnsively  to  the  prise  court ;  and 
It  is  the  duty  of  captors,  on  arri- 
▼al,  immediatelj  to  deliTcr  them 
into  the  registry,  on  oath. 

The  Diana.    93 

17.  Prise  goods  are  never  de^ 
livered  on  bail  until  after  a  hear- 
ing, and  a  contrary  practice  is  a 
great  irregularity.*  Nor  is  the 
claimant,  even  after  a  hearing,  en- 
titled to  a  delivery  on  bail,  with- 
out shewing  a  prima  facte  legal 
title.  If  he  claim  by  an  illegal 
act,  he  is  not  entitled  tea  delivery 
on  bail.  ibid. 

18.  When  the  property  Is  des- 
tined for  sale  in  the  country,  where 
the  Court  sits,  an  order  of  sale  is 
the  more  correct  course.        Ibid, 

19.  During  war,  no  claim  in  op* 
position  to  the  ship*s  papers  and 
preparatory  evidence  is  ever  ad- 
mitted in  a  prize  court.  IM. 

20.  No  commission  to  take  evi- 
dence in  an  enemy's  conntry  is 
allowable  by  the  practice  of  the 
prize  courts.  Ibid. 

21.  It  seems,  that  the  appel- 
late court  may  direct  the  claim- 
ant to  account  on  oath  for  proper- 
ty, which  has  been  delivered 'on 
bail  by  the  District  Coort  in  a 
gross  case  of  Illegality.  Ibid. 

22.  All  pris^,  made  by  public 
armed  ships  of  a  nation,  belong  to 
the  sovereign. 

Liverpool  Hero.    188 

23.  As  it  respects  duties,  con- 
demnation of  prise  goods  relates 
back  to  the  time  of  importation. 

Prince  vs.  United  States.    209 

24.  To  make  a  vessel  good 
prise  for  using  a  British  license, 
she  must  have  been  seised  in  .delic' 
to.  So  of  breaches  of  blockade,  kc. 

The  Saunders.    2\5 


25.  Oaamowtiositopioeeedlo 
adjndication,  the  cause  is  to  b9 
heard  In  the  same  manner.  *and 
npon  the  same  priDciples,  as  upoB 
a  libel  by  the  captors,  and  conso- 
i|aently  the  onm  probatsdi  is  on 
the  claimant.      The  Raver.    240 

26.  Coarts  of  prise  look  to  the 
legal  interest  in  the  ship*  aad  do 
not  recognise  neutral  eqvUable  in- 
terests. S.  J.  Indiana.    284 

27.  The  residence  of  the  owners* 
and  not  the  flag,  determines  tho 
national  character  of  a  ship.   Ibid. 

28.  The  property  of  a  person 
may  acquire  a  hostile  character« 
although  his  residence  be  nentral. 
Therefore,  where  a  persdn  is  en- 
gaged in  the  ordinary  or  eztraoi^ 
dtnary  commerce  of  an  enemy's 
country,  upon  the  same  footii^* 
and  with  the  s|ime  advantages,  as 
native  resident  subjects,  his  pro- 
perty employed  in  snch  trade  it 
deemed  incorporated  into  the  ge^ 
neral  commerce  of  that  country* 
and  subject  to  confiscation,  be  his 
residence  where  it  may. 

S.J.Indimo.  286 
29. /If  there  be  a  house  of  trade 
established  in  the  enemy's  coun- 
try, the  property  of  all  the  part- 
.  ners  in  the  house  is  condemnable 
as  prise,  notwithstanding  some  of 
them  have  a  neutral  residence. 
But  snch  conneiion  will  not  alfect 
the  other  separate  property  of  the 
partners  haviufc  a  neutral  resi- 
dence.      S.  J.  Indiana.    289«  te. 

30.  If  such  house  ship  goods,  on 
their  onm  aeeaunt^  to  one  of  the 
partners,  who  is  domiciled  in  a 
neutral  coootcy,  it  is  liable  as 
prise.  But  it  is  otherwise,  if  the 
shipment  be  made  by  the  order 
of  the  partner,  an  his  separata 
account  and  risk. 

S.  J.  Indiano.    289 

31.  If  a  person  domiciled  In  the 
enemy's  conntry  be  a  partner  in  a 
house  of  trade  established  in  a 
neutral  country,  and  ship  goods  to 
them  npon  their /omi  account  and 
risk,  the  goods  are  not  liable  to 
condemnation.    Bnt   it  is  other- 
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wiM  if  ritipped  Ibr  bit  separate 
■econnt.     *     8.  J,  IndUmo.    291 

32.  Id  general,  the  residenee  of 
asUtioiM  agent  in  an  enemy*8 
eountry  will  not  afiect  the  trade 
of  the  neutral  principal  with  a 
hostile  character.  But  this  is 
true  only  as  to  the  ordinary  trade 
of  a  neutral,  as  such,  carried  on  in 
the  ordinary  manner ;  for  if  such 
trade  is  carried  on,  not  on  the 
footing  of  a  foreign  merchant,  but 
as  a  privileged  trader,  or  by  an 
incorporation  with  tiie  general 
commerce  of  the  enemy,  in  the 
same  manner,  and  with  the  same 
benefits,  as  a  native  merchant,  it 
Is  deemed  hostile. 

8.  J,  Indiano.    291 

33.  Therefore,  if  a  partner  in 
a  neutral  bouse  be  domiciled  in 
the  enemy U  country,  and  engaged 
in  its  general  commerce,  for  the 
ben^  qf  hu  neutral  komt^  the 
property  is  oondeninable  as  prize. 

8.  J.  Indiano.    291 

34.  Where  a  shipment  is  made 
in  an  enemy's  ¥08501,  in  a  Toy  age 
from  an  enemy's  conutry,  it  is  pre- 
sumed to  belong  to  enemies,  un- 
less a  distinct  neutral  ciiaracter 
be  impressed  upon  it. 

8.  J.  Indiano.     302 

35.  A  court  of  common  law 
cannot,  oTen  incidentally,  decide 
a  question  of  priae. 

Maisonnaire  Yi,  Keating,    325 
36.  Of  the  probable  cause,  which 
justifies  capture  by  a  friendly  bel- 
ligerent. 8.C.    336 

37.  A  British  license  on  board 
of  a  ship  of  a  country  at  war  with 
Great  Britain,  and  laden  with  a 
cargo  of  provisions,  afforded  such 
a  presumption  of  concealed  Bri- 
tish interests,  as  Justified  a  cap- 
ture by  another  belligerent. 

8.C,    336 

38.  The  prize  courts  of  a  belli- 
gerent may  take  Jurisdiction  of 
property  captured  by  its  cruisers, 
while  such  property  is  lying  in  a 
foreign  neutral  port. 

The  Arabella,  8(c.  368 

39.  It  is  the  duty  of  the  cap- 


tort  to  bring  in  Um  matter  of  the 
captured  ship,  and  the  ship's  pa- 
pers. An  omission  to  do  this 
must  be  satisfactorily  explained 
to  the  Court,  or  it  will  withhold 
condemnation.  'Jbid. 

8.  JP.  The  Flying  Fish.    374 

40.  The  removal  of  prise  goods 
is  an  irregukirity,  but  is  indulged 
under  certain  circumstances* 

The  ArabtUa,  ^c.    368 

41.  How  far  the  want  of  regu- 
lar evidence  may  be  supplied  by 
the  affidavits,  or  written  declara- 
tions, of  the  captured.  Ibid, 

42.  Of  the  mode  of  sale  and 
distribution,  in  case  of  condemnar* 
tioq  of  prise  goods,  lying  in  a 
foreign  neutral  poH.  Ibid. 

43.  All  goods  found  on  board  of 
an  enemy's  ship  are  presumed  to 
be  the  property  of  the  enemy,  un- 
less accompanied  by  documents 
which  clearly  evince  their  neu- 
tral character,  and  farther  proof 
will  not  be  allowed. 

The  Flying  FUh.    374 

44.  The  omission  to  bring  in 
the  master,  or  some  other  princi- 
pal officer  (»f  the  captured  ship, 
will  sometimes  induce  condemna- 
tion to  the  Unittd  States.       Ibid. 

46.  Indulgence  to  captors,  who 
had  released  the  master  from  com- 
passion. Ibid, 

46.  A  court  of  prize  will  never 
aid  a  party,  who  has  sought  to 
impose  on  it.        The  Betey.    386 

47.  If,  upon  the  ship's  papers^ 
it  be  doubtful,  whether  the  pro- 
perty captured  as  prize  belong  to 
an  enemy,  it  is  not  usual  to  pro- 
ceed immediately  to  condemna- 
tion, although  no  claim  be  inter- 
posed. But  if,  in  such  case,  no 
claim  l>e  interposed  within  a  year 
and  day,  condemnation  is  of  course 
to  the  captors.  The  Avery,  386 
See  Costs,  1. 

TnADB  WITH  THE  £l?RMV,  1,  2. 

Ransom,  1. 

National  CaABACTEa. 
FAaTHER  PaooF. 
PaopRiETART  Interest. 
Marshal,  3,  4,  5. 
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BuL8  or  EzcHAWos,  kc.  4,  b. 
Contraband,  3. 
Principal,  ke.  1. 
Naty.  2. 
Duties,  f. 

Practice,  9, 10,  IT,  12,  13, 
14,  \9,  18,  25. 
Nrdtral,  1,  2,  2,  4. 

PROBABLE  CAUSE. 

1.  Probable  cause  of  captare 
may  depend  on  the  ordinances  of 
tbe  country  of  tbe  captors,  as  well 
as  on  the  laws  of  liations. 

1%£  Invincible.    29 

2.  Probable  cause  exonerates 
the  captors.  What]  constitutes 
tach  probable  cause. 

Tke  Rover.    240 

3.  Of  the  probable  cause,  which 
justifies  capture  by  a  friendly  bel- 
ligerent. 

Maisonnaire  vs.  Keating.     336 

4.  What  constitutes  probable 
canse  is«  when  the  facts  are  giTcn, 
a  question  of  law. 

UniUd  SUUet  vs.  Gojf.    369 
See  Seizure,  2. 

PROBATE  COURT. 

1.  Of  tbe  nature  and  eJOTcct  of 
a  decree  in  a  Court  of  Probate, 
and  the  parties  whom  it  binds. 

Harvey  vs.  Richardt.    216 

2.  A  simple  reversal,  by  the 
Supreme  Court,  of  a  decree  of  the 
Probate  Court  ordering  distribu* 
tiou  is  no  bar  to  a  subsequent 
bill  in  equity  to  compel  distribu- 
tion.  '  Ibid. 

3.  Such  reversal  is  not  conclu- 
sive in  another  conrt,  as  to  the 
reasons  of  appeal — especially  if 
there  be  several  and  it  do  not 
proceed  distinctly  upon  any  one< 

Ibid. 

PROOF.   , 

I.   On  whom  the  burthen  of 
proof  lies  in  cases  within  the  ex- 
ceptions of  a  statute  provision. 
United  Stales  vs.  Hayward.      497 
^  Sec  Evidence,  6,   7,  8,  9. 


PROPERTT. 

See  Practice,  1. 

PROPRIETARY  INTEREST. 

1.  The  doctrine  as  to  stoppage 
in  trantiUu  applies  only  to  the 
case  of  insolvency,  and  presup* 
poses,  not  only  that  the  property 
of  the  goods  has  passed  to  tbe 
consignee,  bat  that  tbe  possession 
is  in  a  third  person  in  transit  to 
tbe  consignee.  It  cannot  apply 
to  a  case,  where  the  actnal  or 
constrqctive  possession  remains 
In  the  shipper,  or  his  ezchisive 
agents.  8.  J.  bidUmo.     294 

2.  In  general,  tbe  rales  of  the 
prize  court  as  to  the  vesting  of 
property,  are  the  same  as*  those 
at  common  law.  S.  C.    295 

3.  Where  a  merchant  abroad. 
In  parsuance  of  orders  to  pur- 
chase goods,  sells  bis  own  goods, 
or  purchases  goods  for  his  corres- 
pondent, on  his  onn  credii^  n& 
property  vests  in  the  correspond- 
ent, until  he  has  done  some  no- 
torious act,  to  divest  himself  of 
his  title,  or  has  parted  with  tbe 
possession  by  an  actual  and  un- 
conditional deliveiy  for  the  use 
of  such  correspondent.    8.  C.  295 

4.  A  shipment  to  the  sbipper't 
own  agent,  of  goods  so  purchased, 
giving  him  a  right  to  hold  them, 
until  he  has  made  arrangements 
with  bis  correspondent,  does  not 
devest  the  title  or  possession  of 
the  shipper.  S.  C.    295 

5.  Where  a  shipment  is  made 
to  pfirtners,  they  are  held  to 
take  in  equal  moieties,  unless 
upon  the  original  papers  a  differ- 
ent proportion  appears.  8.  C.  303 

6.  If  a  shipment  be  made  with- 
out, or  contrary  to  orders,  it  still 
remains  at  the  risk  of  the  ship- 
pers. Tke  Francis.     391 

7.  If  a  shipper  have  general 
discretionary  orders  to  ship 
goods,  the  shipment  will  remain 
at  his  own  risk,  unless  at  tbe 
time  of  shipment,  by  some  une- 
quivocal act,  he  appropriates  the 
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shipaieBt  to  his  oorrespondeiit. 
UoCil  such  appropriation,  the  pro- 
perty is  Dot  changed.  .  ilnd. 

PROVISIONS. 

1.  In  what  cases  provisions  are 
eoatraband.    Tke  Commercen,  264 

2.  When  provisions  are  the 
growth  of  the  neutral  exporting 
country,  they  are  not  treated  as 
eontraband.  S.  C.  266 

RANSOM. 

1.  Jl  teemt^  that  the  ransoming 
of  captured  property  must  not 
be  made  at  any  distance  of  time 
or  by  any  new  voyage  undertaken 
for  this  purpose. 

Tke  fFeUinglan.    104 

2.  Duress,  arising  from  threats 
of  destruction  of  vessel  and  cargo, 
cannot  be  admitted  to  avoid  a 
contract  of  ransom*  where  the 
capture  was  Justified  by  probable 
cause.  I 

Maiionrwire  vs.  Keating,     337 

3.  It  is  competent  for  a  friend- 
ly belligerent  to  ransom  the  pro- 
perty of  a  neutral  after  capture. 

S.  C.     337 

4.  A  ransom  is  rather  a  relin- 
quishment of  all  the  interest  of 
the  captors,  than  a  repurchase 
from  them  of  an  actual  vested 
right.  8.  C.     339 

5.  There  seems  to  be  no  legal 
difference  between  a  ransom  of 
the  property  of  an  enentfy,  or  of 
a  neutral ;  and  indeed  the  ransom 
of  a  neutral  stands  upon  stronger 
ground  than  that  between  ene- 
mies. 8.  C.    338 

6.  The  admiralty  has  exchi- 
sive  cognizance  of  suits  on  ran- 
som bills — but  an  action  may  be 
sustained  at  common  law  en  a  bill 
of  exchange  given  as  collateral 
security  for  the  payment  of  the 
ransom  bill.  S.  C.    341 

REAL  ACTIONS. 

See  Limitation  of  Actions, 
2,  3,  4. 


REGISTER. 

See  CoASTiNo  Vessels,  1.    • 

EnaOLMSNT,  4iC.  1. 

REGULA  GKNERALIS. 

I.  Commissions  to  take  evidence 
may  be  had  in  vacation.  390 


RELATION. 

See  PaiSB,  23. 

REMISSION. 

1.  The  Secretary  of  the  Trea- 
sury has  no  power  to  remit  penal- 
ties, unless  in  eases  provided  for 
bylaw.        J%e  MargareUa.    519 

2.  If  the  Secretary  recites  his 
authority  under  a  special  act,  and 
assumes  to  remit  in  pursuance  of 
that  act,  the  remission,  if  unsup- 
ported by  such  act,  cannot  be 
supported  under  the  general  act^ 
of  3d  jMarch,  1797,  ch.  67.      Ibid. 

3.  Under  the  act  of  27th  Feb. 
1813,  cb.  175,  the  SecreUry  of 
the  Treasury  had  no  authority 
to  remit  penalties  for  goods  sub^ 
sequenily  imported,  contrary  to 
the  non-importation  acts. 

fif.  C.     523 

4.  Under  the  act  of  3d  March, 
1797,  ch.  67,  the  District  Judge 
must  state  thefacts,  and  not  mere- 
ly the  evidence  Of  the  facts ;  and  the 
Secretary  must  proceed  upon 
the  statement  only.      S.  C.  521 

5.  In  making  such  statement 
the  Judge  acts  Judicially,  and  is 
bound  by  the  same  rules  of  evi- 
dence as  in  other  cases.  Ibid. 

6.  A  statement  by  the  District 
Judge,  that  the  claimant  only 
swore  to  the  facts  before  him, 
is  not  legal  proof  under  the  act 
of  1797,  upon  which  the  Secreta- 
ry is  authorhsed  to  remit.       Rid. 

7.  It  is  not  competent  for  any 
other  tribunal  collaterally  to 
question  the  competency  of  the 
evidence,  or  the  regularity  of  the 
proceedings,  which  preceded  such 
statement  of  the  Judge.  IbUi. 
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8.  WiMre  raoh  a  tUtaoMBt  it 
traMmitled,  the  opinioD  oft*  the 
Secretary  as  te  their  toAciency  to 
bring  the  case  within  the  sutute* 
ig  eonclusWe.  8.  C.    622 

9.  Under  the  aet  of  27th  Feb. 
1813,  ch.  176,  the  Secretary  had  no 
aathority  to  remit  a  part  only  of 
the  property  forfeited.  Ue  irai 
bound  to  remit  the  whole  penal- 
ty or  forfeiture,  if  any. 

10.  Neither  under  the  act  of 
1797,  nor  that  of  1813,  had  the 
Secretary  any  authority  to  remit 
the  collector's  share  of  the  for- 
feiture eo  nomine.  Ibid. 

11.  Until  6iial  Judgment,  no 
part  of  the  forfeiture  rests  abso- 
lutely In  the  collector ;  but  after 
inal  Judgment,  his  share  vests 
absolutely,  and  cannot  be  remit- 
ted. Ibid, 

12.  QiMBre,  whether  Jines  for 
oifences,  as  well  as  penaUief  and 
forfeitures^  can  be  remitted  by 
the  Secretary  of  the  Treasury 
under  the  act  of  1797,  ch.  67. 

Ex  parte,  Marquand,    665 

RESTITUTION. 
See  Pbactici,  !• 

RETROSPECTIVE  LAWS. 

1  What  laws  may  be  said  to 
be  retrospective. 

Soci^y,  9u.  vs.  WkeeUr,    139 

2.  Qviisrc,  are  they  against  na^ 
tural  Justice  ?  Ibid. 

3.  The  distinction  between 
retrospective  laws,  and  statutes  of 
limiUtion.  Ibid.    141 

See  CoNSTnucTioN,  1. 

REVENUE  LAWS. 

1.  No  person  can  set  up  the 
defence  of  unavoidable  accident, 
he.  under  the  27th  section  of  the 
act  of  2d  March,  1799,  ch.  128, 
unless  he  has  complied  with  the 
directions  of  that  act  respecting 
proof  before  the  collector*  or  have 


been  preveMtod  from 

pljanee  by  inevitable   aecident. 
United  SIoUm  vs.  tiogfnimrd.    606 

2.  That  the  Collector  has  ad- 
mitted such  goods  to  entry  is  not 
legal  evidence,  that  the  i^tatute 
proof  has  been  exhibited,  nor 
that  such  accident,  &c.  exists. 
The  belief  of  the  Collector  is  not 
legal  evidence  of  the  existence  of 
such  accident,  4c.  I(nd. 

3.  It  is  a  good  defence  under 
the  60th  sect,  and  92d.  sect,  of 
the  act  of  2d  March  1799,  ch.  128, 
that  the  party  has  been  prevent- 
ed by  inevitable  accident,  te. 
from  complying  with  the  requi- 
sitions thereof.  Bat  snch  de- 
fence is  not  allowable  under  a 
plna,  which  simply  puts  in  issue 
the  facts  constituting  a  forfeiture 
withing  those  sections. 

8.C.    609 

4.  If  the  proper  port  of  entry 
for  the  District  be  in  possession 
of  the  enemy,  the  Collector  may 
remove  the  customhouse  to  some 
other  convenient  port  within  hit 
District,  and  there  admit  vessels 
to  entry.  8.  C.    610 

6.  If  an  unlivery  of  a  foreign 
vessel  at  the  proper  port  become 
impossible  from  that  port  beinc 
in  possession  of  the  enemy,  and 
such  unlivery  be  indispensable 
for  the  preservation  of  the  pro- 
perty, it  may  be  lawfully  made  at 
a  port,  where  ordinarily  foreign 
vessels  are  not  permitted  to  un- 
lade. 8.  C,    612 

6.  What  constitutes  a  case 
of  unavoidable  accident,  necessity 
or  distress.  An  imminent  and 
immediate  danger  of  capture 
constitutes  such  a  case ;  but  not 
if  the  dancer  be  remote,  or  not 
instant  and  pressing. 

8,C.    613 

7.  To  authorise  an  unladiq^, 
as  in  a  case  of  accident,  &c.  the 
danger  of  capture  must  act  di- 
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Mrtly  OB  the  goods  or  Toitel,  and 
the  circnniKtaiieeR  mast  be  saeh 
u  render  an  immediate  ooladins 
indispensable.  IM, 

See  DuTiBB,  1,  2,  3. 

SEAMEN. 

1.  If  a  mariner,  shipped  for  a 
eroise,  be  disabled  and  lea^e  the 
priTateer,  by  common  consent, 
before  the  cruise  has  commf  need, 
he  is  not  entitled  to  a  share  of 
prises.       Ex  parte,  Qiddings.    56 

2.  AliUr,  if  he  were  disabled, 
daring  the  cruise;  and,  in  such 
case,  on  board  of  a  merchant 
•hip,  he  would  be  entitled  to  his 
fall  wages  during  the  voyage. 

Ibid, 

3.  The  contract  for  mariners* 
wages  is  not  dissolved  by  a  cap- 
ture, unless  followed  by  condem- 
nation. During  ibe  prize  pro- 
ceedings it  is  suspended,  and  by 
restitution  or  recapture,  the  par- 
ties are  remitted  to  their  former 
righto.      J%e  Saratoga.     164,176 

4.  Seamen,  after  a  capture, 
have'  a  right  to  remain  by  the 
ihip.^QiMBrs,  at  what  time,  they 
may  lawfully  quit  the  ship  ? 

Ibid. 

6.  If,  pending  the  voyage,  there 
be  an  interdiction  of  commerce 
with  the  port  of  destination,  by 
war  or  otherwise,  and  in  conse- 
quence the  Toyage  is  broken  up, 
no  wage^  are  due.  But  if  the 
mariners  be  subsequently  retain- 
ed by  the  master  to  refit  and  re- 
pair the  ship,  they  are  entitled 
to  a  reasonable  compensation  in 
the  nature  of  wages.  4nd  if  af- 
terwards discharged  in  a  foneign 
port,  the  mariners  are  entitled 
to  two  months  pay,  provided  by 
the  act  (28th  Feb.  1803)  and 
may  recover  it,  if  unpaid,  by  a 
•nit  in  the  Admiralty.  Ibid. 

6.  Of  the  exceptions  to  the 
role,  that,  to  entitle  to  wages, 
freight  must  be  earned. 

Tke  Saratoga.    164 


7.  A  mariner  shipped  on  a 
voyace  *•  to  the  Pacific,  Indian 
and  CAtfiete  Omaw,  or  dsewKcre, 
on  a  trading  voyage;  and 
from  thence  back  to  BoUont'* 
with  a  stipulation  that  two  months 
wages  shonld  be  paid  on  arrival 
at  Canton;  the  voyage  being  in 
fact  a  trading  voyage  to  the 
JVorihnea  Coast  for  furs ; 

It  was  held,  that  the  outward 
voyage  terminated  at  Canton^ 
and  that  the  shipping  articles  did 
not  authorize  a  return  from  Can* 
tan  to  the  Northwest  Coast,  and 
that,  therefore,  it  was  not  a  de- 
sertion in  a  mariner  to  leave  the 
ship  at  Canton,  it  being  the  in- 
tention of  the  master  1o  return  to 
the  Coast.    Brown  vs.  Jonss.    ill 

8.  It  seems,  that  a  "trading 
voyage"  does  not  include  a 
••  freighting  voyage.*'  Ibid. 

9.  The  words  "  or  elsewhere" 
in  the  shipping  articles,  are 
either  void  for  uncertainty,  under 
the  act  of  Congress  regulating 
mariners  in  the  merchants'  ser- 
vice, or  are  to  be  construed  as 
subordinate  to  the  principal 
voyage  stated  in  the  articles. 

Ibid. 

10.  The  sUtute  of  limitaUons 
of  Massachusetts  applies  only  to 
suits  at  common  law  for  mariners' 
wages,  and  not  to  suits  in  the 
Admiralty.  Ibid. 

11.  Though  a  ••trading"  and 
not  a  ••freighting"  voyage,  is 
described  in  the  articles ;  yet  the 
taking  on  board  of  goods  en 
•'  freight"  is  not  a  deviation,  to 
discharge  the  seamen,  if  it  occa- 
sion no  unnecessary  or  unusual 
delay — bat  the  seamen,  in  such 
case,  are  not  bound  to  remain  by 
the  ship  for  the  purpose  of  unlad- 
ing tlie  freighted  cargo.  Ibid.  482 

See  Pbactice,  3,  4. 

FREtGHT,  2. 


SEIZURE. 
1.  At  common  law»  any  indivi- 
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daal  might  seize  for  the  Kiog,  and 
apon  this  grooDd  it  has  beeo  heid^ 
that  public  or  private  armed 
ships  may  seise  for  Tieiatioa  of  a 
statute.  But,  in  such  case,  it 
is  at  the  peril  of  the  party  mak* 
iDg  the  seizure.  The  Rover,  241 
2.  To  Justify  a  seizure,  there 
must  be  probable  cause  of  seia- 
ore ;  and  If  an  oflBcer  of  the  cu9<^ 
toms  seize  without  probable  cause, 
DO  indictment  lies  for  resisting 
him  in  the  seizure  ,*  for  he  is  not 
in  the  execution  of  his  office. 

UniUd  States  vs.  Gay.    359 

SHIP  AND  SHIP  OWNER. 

1.  The  legal  tUU  to  the  ship 
only  is  regarded  in  a  prize  court. 

San  J,  Indiana,    284 

2.  By  the  general  maritime 
law,  every  contract  of  the  master 
for  repairs  and  supplies  imports 
an  hypothecation. 

The  Jeruioiem.    349 

3.  A  tradesman  has  a  lien  on 
a  foreign  ship,  lying  in  a  port  of 
the  United  States,  for  repairs  made 
by  him  on  board,  and  such  lien 
will  be  preferred,  in  point  of  right, 
to  a  bottomry  interest  which  Is 
prior  in  point  of  time,  if  it  appear 
that  the  repairs  were  indispensa- 
ble. S,  C.    345 

4.  Quare,  if  there  be  a  lien  for 
repairs  and  supplies  in  the  case 
of  a  domestic  ship.        S.  C.    349 

6.  In  what  cases  the  charterer 
is  owner  for  the  voyage. 

Kleine  vs.  Catara,    76 

6.  A  wharfinger  has  a  lien  on 
a  foreign  ship  for  wharfage  by 
the  law  of  the  Admiralty. 

Ex  parte,  Lems,   483 

7.  But  if  the  wharfinger  have 
made  an  express  personal  con- 
tract with  the  ship  owner,  the 
Court  will  not  give  the  wharfinger 
a  priority  of  claim  over  a  bottomry 
interest,  which  previously  attach- 
ed on  the  ship.  Ibid, 

8.  Quare,  if  such  personal  con- 
tract be  a  waiver  of  the  lien  ?  Ibid. 


flee  OaAfTtIm  Vihbu,  1. 

ENmOLMBHT,  te.    1. 
CoNSIDBaATIOH,  8. 

MASTBas,  4cc.  8. 

SLAVE  TRADE. 

1.  No  action  can  be  matetalmd 
en  any  contract  arising  oat  <if  a 
slave  voyage  betweea  the  partiva 
to  sueh  voyage. 

Faks  VI.  Magbent^.    M0 

SOVEREIONTT. 

See  Hostile  Occvfatior. 

STATUTES. 

1.  The  repealteg  clauses  is  tbft 
act  of  1814,  ch.  Ill,  did  not  ep^^. 
rate  strictly  as  repeals  of  the  aet 
of  l8t  of  March,  1809,  ch.  91,  so  far 
as  revived  by  the  act  of*  2  Mar^b, 
1811,  ch.  96,  but  as  exceptions  to 
the  general  provisions  of  thoah 
acts  in  favour  of  British  goodft 
imported  in  neutral  vessels. 

United  StaUtt  vs.  Hayward.    493 

2.  Exceptions  which  come  \t 
by  way  of  proviso,  or  in  subsequent 
sUtutes,  are  properly  matter  of 
defence  for  the  defendant,  and  it 
is  not  necessary  feir  the  plaintiff 
to  negative  them.  S.  C  497 
See  Indictment,  I,  2,  3« 

RETaospECTivB  Lawb,  1,  2, 3. 

CoNSTaUCTlON,  f. 

LiMiTATiows,  1,  2,  3,  4,  5,  6. 

EVIDERCB,  6,  7,  8,  9. 

STATUTES 
ciUd,  conitrued,  or  commented  on, 

English. 

13   Rich.  2.   ch.  5«   Admiralty, 

418,  443 

16   Rich.   2.  ch.   3,   Admiralty, 

419,  440*  445 

2   Hen.  4.  ch.  ^1,  Admiralty, 

419 

2  Hen.  5,  ch.  6,  of  Truces,  431 

28  Hen.  8.  ch.  X&,  H.  Coauiiissiafi, 

432 
32  Hen.  8.  ch.  2,  LimiUtioos,  316, 

SlU 

,  ch.  14,  Admiralty,  438, 

450 
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$U 


1  Blis.  cb.  17,  Admirftlt^,  4^ 

27  EUb.  eh.  11,  H.  Cooimisilon 

Court,  431 

21  James  1.  ch.  16,  LimitatioiM, 

316,  318,  481 

NEW  HAMPSHIR£. 
BiUofRighte,  137,139 

1606,  JooB  16»IiiiproTementt,  10* 

MASSACHUSETTS. 
1784,  Mareli  12,   ch.  46,  Probate 
Appeals,  230 

RHODE  ISLAND. 

1700,  April  30,  LimitatioDS,     316 

FNITBD  STATES. 

1789,  Sept.  24,  ch.  20,  Jadiciaiy, 

138 

1790,  Aug;.  10,  ch.  39,  Duties,  188 
— — ,  Aug.  4,  ch.  35,  Collection, 

611 
1793,  Feb.  18,  cb.  8,  sect.  6, 

32,  33,  Coasting  Vessels,  4 

'  sect.  32, ,  47 

— -,  March   1,  ch.  22,   sect.  2, 

Judiciary,  146 

1797,  March  3,  ch.  67,  Remiwiofis, 

619,  622 

1799,  Mar.  2,  ch.  128,  Collection 

of  Duties,  16,  362 

sect.  27,     604,  612 


-  sect.  60, 
-sect.  2, 
sect.  18, 
-sect.  92, 
-sect.  91, 
•  sect.  89, 


608 
610 
610 
608 
663 
663 

,  Febrnar3r28,  ch.  125,  Fees, 

&c.  308 

1800,   April  23,   ch.  33,  sect.   7, 

Distribution  of  prizes,  1 

1803,  ch.  62.  Seamen,  181 

1806,  January  9,  ch.  8,  sect.  3, 

Embanro  supp.   7 

1809,  March  1,  ch.  91,  Non-impor* 

tation,  494,  496 

1810,  May  1,  ch.  66,  Non-impor- 

tation, 496 

1811,  March  2,  ch.  96,  Non-impor^ 

tation,  496,  496 

1812,  June  26,   ch.  107,    prizes 

189,  208 


1812,  Jnly  1,  cb.  112,  DatlM,    18« 
•-^,  July  6,  ch.  129,  sect.  I,  Tra4« 

with  eneay,  4 

1813,  Janoary  2,  ch.  149,  Remis- 

sion, 624 

^  January  27,  ch.  166,  PrisM, 

20,308 
*— ,  February  27,  cb.  176,  Remis- 
sion, 620.  «'^23 

,  Attgnst  2,  ch.  48,  Duties,  206 

— —•  August  13,  ch.  66,  Licenses, 
210, 214.  363 

1814,  April  14,  cb.  116,  Repeal  of 

Non-importation,  496,  496 

STOPPAGE  IN   TRANSITU. 
See  PaontivTARr  iirmcsT,  1. 

TENANT  IN  TAIL. 
See  Limitation  of  Actions,  3. 

TITLE. 
See  Practice,  1. 

TRADE  WITH  THE  ENEMY. 

1.  A  shipment  from  an  enemy*s 
port  to  a  port  in  his  colonies, 
made  by  an  American  citizen  af- 
ter a  kncnm  war,  is  illegal.  It  is 
a  tsading  with  the  enemy. 

The  Diana.    93 

2.  If  an  American  vessel  take 
on  board  a  cargo  from  an  enemy's 
ship,  under  pretence  that  it  is 
ransomed,  it  is  an  illegal  traffic, 
for  which,  by  the  law  of  war,  she 
Is  liable  to  condemnation  as  prize, 
and  may  be  seized  on  the  return 
voyage.        The  fTeUmgioH.    103 

See  PaizB,  1. 

TREATY.  "^ 

1.  The  treaty  with  Great  Bri- 
tain, of  1794,  Art.  9,  cited. 

fiTociVey.  8rc.  vs.  WkteUr,    127 

2.  Corporations  are  within  the 
purview  of  that  article. 

•^*         Ibid,  136 

3.  Treaty  between  Great  Bri- 
tain and  Portugal,  1810,  art.  10, 
cited.  St.  J.  Indmno,    271 

TRESPASS. 

1.  Trespass  will  not  lie  upon 
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A  taking  u  prise.  Quart,  if  it  can 
properly  be  nainUined  for  anj 
mariDe  tort. 

Maisonnaire  ts.  Keating,    342 

VOTAGE. 

1.  It  seems,  that  a  *'  trading 
Tovage*^  does  not  include  a 
*'  treightiog  vojage.** 

Brnfvn  ts.  Jones,    477 

2.  Of  the  words  **  or  elsewhere*' 
in  describing  a  voyage  in  sbippinc 
articles  ihii. 

3.  VVbat  is  sufficient  oTidence 
of  a  general  usage  in  a  Tojage. 

Ibid.    479 

4.  The  term  "  voyage*'  always 
imports  a  de6nlte  conmencebent 
and  end.  Jbid, 

Tke  Brutus.    S39 
See  Sbamsv,  11. 
CauisK. 

WAGES. 

See  SsAMKit,  I,  2,  3,  5,  6, 10. 
Practics,  3,  4. 


WHARFAGE. 
See  Ships,  te.  6,  7,  8. 

WITNESS. 

1.  One,  who  was  not  a  Quaker, 
refusing  to  be  sworn  as  a  witness, 
on  the  ground  of  coascientioui 
scruples  arising  from  a  declara- 
tion  formerly  made,  was  commit- 
ted for  a  contempt,  the  liberty  to 
affirm  being  strictly  confined  to 
Quakers  by  the  laws  and  practice 
of  Massachusetts, 
United  States  vs.  CouiUdge,     364 

See  EytDiHCB,  |,  2. 

YEAR  AND  DAT. 

1.  If  no  claim  is  interposed  to 
captured  property  within  a  year 
and  day,  it  is  condemned  to  the 
captors.  This  is  by  the  immemo- 
rial usage  of  the  Admiralty,  and 
is  found  in  many  analogous  cases 
at  common  law. 

Tke  Awry.    388. 


ERRATA. 

Page.  Line. 

118  13  from  the  top,  for  deveH  read  dt'iwf^. 

152  13  from  the  bottom,  for  port  read  ptr  cefU. 

216  13  from  the  bottom,  for  U  read  i». 
338      9  from  the  bottom,  for  accepter  read  acceptor. 

282  14  and  16  from  the  bottom,  for  vender  read  vendor. 

289  16  from  the  bottom,  for  prevents  read  presents, 

294  last  line  of  the  page*  for  in  read  on. 

304  The  paragraph  should  begin  at  In  his  ansieerif  tfc.  Ime  13  from  the 

bottom. 
367      4  from  the  top,  for.  caiiU  read  nould. 

402  note  16,  for  marchan  te  imarehant  read  marehsnt  et  marlkmt, 

458  12  from  the  top,  for  (,)  read  (;)  after  court. 


IN  THE  FIRBT  VOLUME, 
Page  301,  liae  2  from  the  bottom,  for  mtrmiic  read  eaelriiutc 
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